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PREFACE. 


This work is a natural sequence of the “ Annotated 
Constitution of the Australian Commonwealth,” pub- 
lished by Quick and Garran on the eve of the establish- 
ment of the Commonwealth on 1st January, 1901. 
The authors of that w'ork, which was designed to give 
a forecast of the possible operation of the new instrument 
of government, were “ fully sensible of the 'difficulty 
of attempting to expound a Constitution before it 
had been the subject of practical working or judicial 
exposition.” 

« 

No such difficulty has been experienced in the 
preparation of the present work. After eighteen years 
of practical legislation and judicial interpretation the 
Constitution, in aU its essential features, is now an 
open book ; its powers and possibilities are revealed 
to the world as well as to the student, the lawyer, and 
the legislator. 

This book embodies a comprehensive survey oi 
aU the statute laws of the Commonwealth, with special 
reference to such laws as have been judicially inter- 
preted by the High Court of Australia and by the 
Privy Council. It also reviews State legislation so 
far as it involves constitutional issues or comes into 
conflict with Commonwealth laws. 

The object is not merely to show the operation 
of the Federal Constitution and the dual system of 
Government which it established, but to present the 
leading features and princi} les of Commonwealth 
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legislation passed by a Parliament, wliicli can justly 
claim to be the most democratic in the world. 

Since the beginning of the twentieth century no 
Parliament in an}^ country has shoun, such activity 
and originality in the passing of laws for the peace, 
order and welfare of the people as the Parliament of 
United Australia. 

In the -field of inter-state and external trade and 
commerce, laws have been passed -for the protection 
of the public against the, operations of injurious trusts, 
combines and monopolies. In connection witli inter- 
state and external navigation, there are laws for the 
protection of passengers and the shippers of goods 
against the neghgence of shipping corai)anies engaged 
in the carriage of passengers and goods. Seamen are 
guaranteed against unfair treatment in their marine 
employment, and are entitled to compensation in case 
of accident resulting in personal injuries. 

The conservation of the waters of the Pdver 
Murray for navigation and irrigation purposes has 
been provided for by the joint co-operation of the 
Eiverine States and the Commonwealth. 

The foundation of the Pederal Capital has been 
laid, and a transcontinental railway connecting- the 
eastern States with Western Australia has been biiilt. 

In no part of the Commonwealth life and develop- 
ment has the plenitude of legislative powers been 
brought into such bold relief with such dramatic 
swiftness and impressiveness as in that of defence. 

Several attempts have been made to amend the 
Constitution, but all proposed alterations have been 
rejected by the people, who have remained loyal to 
their original ideals of federation. Upon the return 
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of the Prime Minister, Me. W. M. Hughes, to Australia, 
liOAvever, a fresh campaign was initiated to introduce 
in a modihed form constitutional amendments pre- 
viously rejected. A modified scheme of reform Avas 
introduced b3' him into the House of Representatives 
on 1st October, 1919 (see infra, page 944). The whole 
of the proposals were carried in both Houses of 
Parliament, and will be submitted to the people bj' 
referendum in December 1919. 

The main grounds on which Me. Hughes justified 
his proposals in favor of increased Commonwealth 
poAvers Avere the necessit}’ of dealing Avith “ industrial 
unrest,” and the ncAv eAul knoAAm as “ profiteering.” 

Tlie case for enlarging the industrial poAV’er is no 
stronger noAv than it Avas in 1913 and in 1915. Indeed, 
the futilit}' of further increasing the power of the 
CommonAvealth Conciliation and Arbitration Court was 
shoAvn b^^ the desperate and prolonged strike of seamen 
in the middle of 1919, AAdien they refused to submit 
their grieA^ances to the Arbitration Court, and plumped 
for direct action. 

In no country has the outcrj" against profiteering 
been greater than in England. In Juty 1919 a select 
committee was appointed to inquire into the causes 
of high prices, AAitli a view to legislating against the 
evil. This, lioweA'er, did not satisfy the suffering 
people, AA'ho demanded immediate action to j)Hnish 
the profiteers, and standardize prices. 

The GoA^ernment afterAvards adopted a scheme 
to establish a net-Avork of local tribunals throughout 
the countrj’' to deal AAdth charges of profiteering. Each 
tribunal was empoAvered to investigate complaints of 
excessive profits arising in its district, and to impose 
substantial penalties. 
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In the English Profiteering Act the princi]>]e of 
local control of prices has been ado]Dtecl. The British 
Parliament, wfith its omnipotent powers, found that 
the task of dictating uniform selling prices for the t\'hole 
of England wmuld be almost superhuman, and the 
British Government decentralized itself by delegating 
the work to subordinate bodies organized throughout 
the length and breadth of the countin’. 

On 24tli September 1919, a cablegram received in 
Australia from London, stated that Mr. C. A. ;Mac- 
CuRDY, Parliamentary Secretary to the Ministry of 
Pood, had announced a new' food selling order limiting 
the gross profits of retailers of fish, fruit and vegetables 
to 33^ per cent. The Minister stated that it w^ould be 
impossible to fix uniform prices for the wfiiole country. 

Controlled prices,” he said, “ must be flexible, and 
rapidly adjustable to meet sudden fluctuations in cost. 
Therefore the Government was empowering local 
committees to regulate retail prices in their owm 
districts.” The new order commenced to ojierate in 
certain Midland areas on 29th September 1919. On 
26th September a cablegram received in Australia 
from London announced that over 1,000 local tribunals 
or committees had been established under the English 
Profiteering Act, but that owing to public apathy they 
had little work to do. 

In Australia, the movement to deal with the evils 
of profiteering has been started on lines quite the 
opposite. of the English legislation. This movement, 
which synchronized with the return of Mr. W. M. 
Hughes to Australia, has assumed the form of a 
demand for increased Federal powers to enable the 
Commonwealth Parliament and Government to grapple 
with the whole question. In England the preventive 
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legislative meaJiures is in the direction of decentraliza- 
tion, whilst in Australia it appears that there is no 
hope to grapple with the mischief except in the direction 
of Commonwealth centrahzation and Commonwealth 
bureaucracy. 

Several of the Australian States, viz., Victoria, South 
Australia and Tasmania, had already taken steps to 
regulate prices, or to penahze high profits on the sale of 
goods. They were, however, moving slowly, not being 
convinced that the anomalies were so great in Australia 
as elsewhei’e. 

Mr. Hughes has stepped in with the demand for 
increased Federal powers to enable the Commonwealth 
Parliament to do what the States could not, or would 
not. do. 

Under the Constitution as it stands at present, 
the Commonwealth Parliament has power to legislate 
with respect to trade and commerce “ with other 
countries and among the States.” Briefly expressed, 
this means that continental and external commerce 
is federalized, whilst intra-state commerce — ^that is, 
buying and selling transactions which begin and end 
in a State— are subject exclusively to State laws. 
In other words, the paramount authoritjr of the 
Commonwealth is apphed only to matters of general 
Austrahan concern, in which the people of Austraha 
have a community of interest ; matters susceptible 
of treatment on a uniform plan and subject to a uniform 
regulation. 

The standardization of power is the basic principle 
on which the legislative powers of the Commonwealth 
have been distributed in the Federal Constitution. 
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Hence external and inter-state commerce powers 
may be regarded as examples of standardized powers 
defining and limiting the Federal authority in trade 
and commerce to matters of national interest, reserving 
to the States local trade, commerce and transport. 

In this distribution of power there are in relation 
to trade and commerce two distinct and separate 
sovereignties within the same territorial area, each 
of them restricted in its powers, and each vfithin its 
’ sphere of action as prescribed by the Constitution 
being independent of the other. " In matters of foreign 
and inter-state commerce there are no States.’' But 
if the proposed amendment of the Constitution be 
carried, omitting the words ” with other countries 
and among the States,” the power with respect to 
trade and commerce confined to a State would be 
concurrently vested in the State and in the Common- 
wealth, so that an enactment of a State Parliament 
might be superseded by Commonwealth legislation. 

Under existing Commonwealth powers the evils 
of profiteering could be combated by the following 
alternative methods : — 

1. Taxation. 

2. Fixation. 

3. Acquisition. 

The taxing power of the Commonwealth would 
probably be the most effective and destructive instru- 
ment with which to combat profiteering. By taxation, 
the Commonwealth Parliament could make it unprofit- 
able on the part of traders to exact excessive profits on 
the sale of goods. Such profits could be promptly 
wrested from the offenders by taxation, and thus 
confiscated and applied to the public revenue. We 
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have already had experience of similar legislation in 
the War Time Profits Act, under which profits made 
during the war in excess of a pre-war standard have 
been taxed to the extent of 50 per cent, and even up 
to 75 per cent, of the whole of such profits. That Act, 
remodelled and improved, might be apphed for the 
purpose of suppressing the exaction of excessive prices 
in times of peace. 

Importers of goods from oversea countries, manu- 
facturers of goods made in Austraha, middlemen 
handhng, and retailers finally selling such goods, could 
be taxed on*the profits made by them in excess of a 
certain amount in every deal and in every remove or 
change of ov'nership up to the consumer and user. 

The tendenc}' of constitutional decisions in the 
United States is to hold that the inter-state and 
external commerce power includes the power of 
Congress to regulate freights for the carriage of goods, 
and that commerce includes sale and sale necessarily 
includes prices and profits (infra, page 312). It has 
been even held that the commerce power covers 
employers’ liability legislation (infra, page 287). Most 
of these decisions have been recognized by the High 
Court of Austraha. 

It is an incontestible proposition of Federal law 
that inter-state and external commerce embraces all 
matters, the effect of which upon trade and commerce 
is “ direct, substantial and proximate ” (page 297). 
It is wide and strong enough to prohibit unreasonable 
terms and conditions, which exercise a restraint upon 
or operate as an obstruction to trade and commerce. 
Excessive and unreasonable prices would, it is sub- 
mitted, come within such restraints and obstructions. 
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Indeed, an existing law of the Commonwealth {infra 
page 273) prohibits unreasonable restraints of trade 
to the detriment of the public. 

It is an axiom of constitutional law that within 
the sphere of inter-state and external trade there are 
no States, and therefore it may be assumed that 
authority to determine what are fair and reasonable 
prices on the sale of goods within that exclusive Federal 
sphere is vdthin the competency of the Parliament of 
the Commonwealth. That power laeing established, 
incidental and implied power of the Constitution (section 
51 ( XXXIX.) ) comes to the assistance of the direct 
power and enables the Parliament to pass penal laws 
for the enforcement of any commerce law : v. 

Australian Glass Manufacturing Co. Ltd., (1917) 23 
C.L.R., 266 ; Waterside Workers' Federation v. J. W'. 
Alexander A Co. Ltd.. (1918) 25 C.L.P., 4-3-1. 

With reference to goods made or produced in 
Australia such as bread, butter, meat, coal, sugar, 
soap, boots and shoes, the Commonwealth, it is sub- 
mitted, could by proper price-controllers, fix standard 
selling prices of any such goods, based on their cost of 
production, with a fair percentage of turnover profit 
added, and it could, if deemed necessary, provide that 
if such goods were afterwards sold for inter-state trade 
at prices in excess of such standard prices so fixed, they 
should be followed, and the vendors rendered liable 
to a penalty equivalent to the excess profit, thus 
forfeiting the excess profit to the Commonwealth 
Treasury. 

As regards goods imported into the Commonwealth 
from other countries, if deemed necessary, the Common- 
wealth, it is submitted, could through proper price- 
controllers, fix the standard selling prices of such goods 
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based on their" values landed in Australia with a fair 
]iercentiage of profit added and if such goods were 
afterwards sold at prices in excess of such standard 
selling prices the}' could be followed and the vendors 
rendered liable to a penalty equivalent to such excess, 
thus forfeiting such excess profits to the Commomvealth 
Treasury. 

The difficulties of standardization and variation 
would be very great, but such difficulties would be 
encountered in any scheme, Commonwealth or State, 
for the fixation of prices, as the price-fixers under the 
War Precautions Act can vividly testify. The price 
of the same article, say a loaf of bread, niight vary 
in different localities owing to differences in the wages 
of bakers and carters ; in the areas and cost of dis- 
tribution ; in the rent of premises ; in the costs of 
living ; and the hours of labor. 

A prolific cause of the inflation of prices, wholesale 
and retail, in Australia, is the extraordinary amount 
of speculation that takes place in the sale and re-sale 
of goods whilst they are in transitu on the high seas 
after leaving the exporting country. It is a notorious 
fact that large consignments of goods are frequently 
sold whilst they are on the high seas at prices amounting 
to 15 and 20 per cent, in advance. of the “free on 
board ” or invoice values. Such goods, when they 
arrive in Australia, have thus acquired an artificial 
vahie far in excess of the real value on which import 
dut3r is required to be paid. In order to discourage 
this gambling and consequent inflation of prices, the 
customs department ought to ascertain whether there 
has beeir any change in the ownership of goods between 
the country of origin and their arrival in Australia 
and where advisable the Collector should exercise 
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his power of seizure, acquisition and Sale under the 
Customs Act, section 161. 

The Commonwealth could, hy. appropriate legisla- 
tion, also assert its right, in special cases where false 
invoices or false declarations of value or violation of 
law are suspected, to acquire the property in goods, 
the subject of external or inter-state trade, on just 
terms to be decided by a court of competent jurisdiction. 
The Government could afterwards re-sell such goods 
to the public at prices sufficient to cover the cost of 
acquisition and the expenses of distribution. A pre- 
cedent for this drastic remedy is to be found in the 
Commonwealth Land Tax Assessment Act, section 
48; Constitution, sec. 51 (i.) “Commerce”: 51 (ii.) 
“ Taxation ” ; 51 (xxxi.) “ Acquisition of Property.” 

The selhng prices of goods made, produced and 
consumed within a State (trade beginning and (aiding 
in a State) might well be left to the State Parliaments 
to deal with in the exercise of their reserved powers. 
If the States refuse to exercise such powers, when 
required, the}’' will admit their own inefficiency ; they 
■will stand self condemned in the forum of public 
opinion, and their autonomous existence will be 
endangered. 

Such are some of the latent powers of the Common- 
wealth which might well be resorted to in order to 
rectify the grievances complained of before proceeding 
to amend, and possibly to mutilate the Federal Con- 
stitution under which we live. Yet it is considered 
that these powers, as yet unused and untested, are not 
wide enough. Nothing will satisfy the Federal 
authorities, as at present constituted, less than the 
complete federahzation of the trade and commerce 
power. 
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The Profiteering Act in England has resulted in 
the decentrahzation of authority, and in the differentia- 
tion of selling rates rather than the centrahzation of 
authority and the uniformity of selling rates. 

The 1,000 local committees called into existence 
in England might well be represented in Australia by 
the State Governments and the municipalities, which 
would be able to undertake the price-fixing business 
in different localities and the prosecution of profiteers 
more effectually than an}^ Commonwealth Commission 
could do. 

The utilization of existing machinery and agencies 
of government in the shape of the States and the 
municipalities does not preseirt such an attractive 
programme as a scheme to “ dish the Wliigs ” and 
amend the instrument of government. 

With the return of normal competition, and the 
free play of the forces of supply and demand, the 
profiteering sensation will pass away, but if the Con- 
stitution be amended in the direction sought, it may 
remain on the Statute book to be used hereafter by 
other political parties when they come into power, 
and it may be used for some unexpected purpose. 

It is probable that in the years to come, trade 'and 
commerce may receive a wider interpretation than 
“ the buying, selling and transportation of goods.” 
There is a tendency in the United States to hold that 
commerce includes manufacture and production for 
the purpose of trade, such as agriculture, stock raising, 
and mining, etc., so that a contract directly affecting 
manufacture and production for the purposes exclus- 
ively of inter-state or external commerce might fall 
within a Federal law regulatiug selhng prices. This 
possible result has been foreseen and forecasted in a 
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judgment of tlie Supreme Court in one of the sugar 
trust cases cited by Mr. P. M. Glyistn, K.C., M.P., in 
his informative pamphlet on “ The Federal Constitu- 
tion ” : In re Oreen and United States v. Knight & 
Co., Federal Anti- Trust Decisions, Vol. 1., pp. 55, 
379 and 391. 
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Reports, of which 25 magnificent volumes have been 
published, containing the Judgments of the High Court, 
of Australia in all the great cases which have come 
before that tribunal since its establishment. ‘These 
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well as a treasury of legal knowledge and information, 
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and model of the exhaustive index to be found at the 
end of this volume, covering, it is believed, all the 
subjects and matters herein dealt with. 


Bendigo, 

10th October, 1919. 


JOHN QUICK. 
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THE COMMONWEALTH OF AUSTRALIA. 

Established 1st Jahtjary 1901. 


SOVEREIGNS. 

HER MAJESTY QUEEN VICTORIA. 
Died 22nd January, 1901. 

HIS MAJESTY KING EDWARD VII. 
Died 6th May, 1910. 

HIS MAJESTY KING GEORGE V. 
Proclaimed 9th May, 1910. 



GOVERNORS-GENERAL. 


Rt. Hon. EARL OE HOPETOUN (afterwards MARQUIS OF 
LINLITHGOW), P.C., K.T., G.C.M,G., G.C.V.O. Sworn 
1st January, 1901 ; recalled 9th May, 1902 ; left. Melbourne 
2nd July, 1902. 

Rt. Hon. HALLAM BARON TENNYSON, G.C.M.G. (Acting 
Governor- General). Sworn 17th July, 1902. 

Rt. Hon. HALLAM BARON TENNYSON, G.C.M.G. (Governor- 
General). Sworn 9th January, 1903 ; recalled 21st January-, 
1904. 

Rt. Hon. HENRY STAFFORD BARON NORTHCOTE, P.G.. 
G.C.M.G., G.C.I.E., C.B. Sworn 21st January, 1904 : 
recalled 8th September, 1908. 

Rt. Hon. WILLIAM HUMBLE EARL OF DUDLEY, P.C., 
G.C.M.G., G.C.V.O., Etc. Sworn 9th September, 1908 ; 
recalled 31st July, 1911. 

Rt. Hon. THOMAS.BARON DENMAN, P.C., G.C.M.G., K.C.V.O. 
Sworn 31st July, 1911. 

Rt. Hon. SIR RONALD CRAUFURD MUNRO-FERGUSON, 
P.C., G.C.M.G. Sworn 18th May, 1914. 



COMMONWEALTH 

1901 TO 


PARLIAMENTS. 

1919. 


Date of Opening. 


Date of Dissolution. 


First Parliament . . 
Second Paiiialnent 
Third Parliament . , 
Fourth Parliament 
Fifth Parliament . . 
Sixth Parliament . . 
Seventh Parliament 


29th April, 1901 . . 
2nd March, 1904 
20th February, 1907 
1st July, 1910 
9th July, 1913 
8th October, 1914 
14th June, 1917 . . 


23rd November, 1903 
12th October, 1906 
19th February, 1910 
23rd April, 1913 
'27th June, 1914 
26th March, 1917 


On tins occasion, the Governor-General (Sir R. Munro-Ferguson), acting 
on the advice of the Ministry, under section 57 of the Constitution, granted 
a dissolution of both the Senate and the House of Representatives, this being 
the first simultaneous dissolution of both Houses. 
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C01[M0NWEALTH PARLIAMENTS. 


EESPONSIBLE GOVERNMENTS. 


BARTON ADMINISTRATION, 1st. January, 1901, to i'Ard 
September, 1903. 

FIRST DEAKIN ADMINISTRATION, 23rd September, 1903. to 
26th April, 1904. 

- WATSON ADMINISTRATION, 26th April to 17th Aiigiust, 1904. 

REID-McLEAN ADMINISTRATION, 17th August, 1904, to 4th 
July. 1905. 

SECOND DEAKIN ADMINISTRATION, 4th July. 1905, to 12th 
November, 1908. 

FIRST FISHER ADMINISTRATION, 12th November, 1908, to 
2ad June, 1909. 

THIRD DEAKIN ADMINISTRATION, 2nd Juno. 1909, to 29th 
April, 1910. 

SECOND FISHER ADMINISTRATION, 29th April, 1910. to 20th 
June, 1913. 

COOK ADMINISTRATION, 20th June, 1913, to 17th September, 
1914. 

THIRD FISHER ADMINISTRATION, 17th September. 1914, to 
27th October, 1915. 

FIRST HUGHES ADMINISTRATION, from 27th October, 1915, 
to 14th November, 1916. 

SECOND HUGHES ADMINISTRATION, from 14th November, 
1916, to 17th February, 1917. 

AUSTRALIAN NATIONAL WAR (HUGHES) GOVERNMENT, 
from 17th February, 1917. 
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MINISTERS OF STATE. 

Fr»oi l.sT Jaxlx^ry, 1901, to October, 1919. 


Home and Territories. 

(Previous If) 14/11/16 Imown as External Affairs.) 


Name. 

1 

From 

To 

§Rt. Hon. E. Barton, P.G., K.C.* . . 

1/1/01 

23/9/03 

Hon. A. Deakin’*' 

23/9/03 

26/4/04 

Hon. W. 31. Hughes 

26/4/04 

17/8/04 

Rt. Hon. G. H. Reid, P.C., K.C.«- . . 

17/8/04 

4/7/05 

Hon. A. Deakin**' 

4/7/05 

. 12/11/08 

Hon. E. L, Batchelor 

12/11/08 

2/6/09 

lion. L. E. Groom 

2/6/09 

29/4/10 

Hon. E. L. Batchelor 

29/4/10 

118/10/11 

Hon. J. Thomas 

14/10/11 

20/5/13 

Hon. P. Mc3I. Glynn, K.C. . . 

20/5/13 

17/9/14 

Hon. J. A. Arthur 

17/9/14 

U9/12/14 

Hon. Hugh Mahon 

14/12/14 

14/11/16 

Hon. F. W. Bameord 

14/11/16 

17/2/17 

Hon. P. Mc3T. Glynn, K.C. . . 

17/2/17 

II 

' Attorney-General. 


* Name. 

From 

To 

Hon. A. Deakin 

1/1/01 

23/9/03 

Hon. J. G. Drake 

23/9/03 

26/4/04 

Hon. H. B. Higgins, K.C. . . 

26/4/04 

17/8/04 

Hon. Sii‘ J. H. Symon, K.C.M.G., K.C. 

17/8/04 

4/7 /05 

Hon. I. A. Isaacs 

4/7/05 

11/10/06 

11/10/06 

Hon. L. E. Groom 

12/11/08 

Hon. W. M. Hughes 

12/11/08 

2/6/09 

Hon. P. JIcM. Glynn 

2/6/09 

29/4/10 

29/4/10 

Hon. W. M. Hughes 

20/5/13 

Hon. W. H. Irvine, K.C. |1 1| 

20/5/13 

17/9/14 

Hon, W. M. Hughes* 

17/9/14 

II 


* Prime blister. § Afterwards the Kt. Hon. Sir E. Barton, P.C., 

G. C.M.G., etc. W^’terwards the Rt. Hon. W. M. Hughes, P.C. ** Prime 
Minister, afterwards the Rt. Hon. Sir G. H. Reid, P.C., K.C.M G G.C.M.G. 
1| Died while holding office. 1) Still in office. H j) Afterwards the Hon. >Sir W« 

H. Irvine, K.C.M. G., K.C. 
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Ministers of State — contvmied . 

Works and Railways. 


(Previous to 14/11/16 known as Home Affairs.) 


Name. 


Hon. Sir W. J. Lyne, K.C.M.G. 
Rt. Hon. Sir J. Forrest, P.C., 
G.C.M.G.*** 

Hon. E. L. Batchelor 
Hon. D. Thompson 
Hon. L. E. Groom . . 
fHon. T. T. Ewing 
Hon. J. H. Keating 
Hon. H. Mahon 
Hon. G. W. Fuller 
Hon. K. O'Malley 
Hon. Joseph Cook* * §§ 

Hon. W. 0. Archibald 
Hon. K. O’jVIallby 
Hon. P. eJ. Lynch . . 

Hon. W. A. Watt . . 

Hon. L. E. Groom . . 


From 

To 

1/1 /0l 

7/8/03 

7 /'8/'03 

26/4/'04 

26/4/04 

17/8/04 

17/8/04 

4,''7/'05 

•4/7/05 

11/10/06 

11/10/06 

23/1/07 

23/1/07 

12/11/08 

12/ll/OS 

2/6/09 

2/6/09 

29/4/10 

29/4/10 

20/5/13 

20/5/13 

17/9/14 

17/9/14 

27/10/15 

27/10/15 

14/11/16 

14/11/16 

17/2/17 

17/2/17 . 

27/3/18 

27/3/18' 

1! 


Postmaster-General. 


Name. 

From 

Rt. Hon. Sir John Forrest, P.C. 


G.C.M.G.*^ 

1/1/01 

Hon. J. G. Drake 

5/2/01 

Hon. Sir P. 0. Fysh, K.C.M.G. 

7/8/03 

Hon. H. Mahon 

26/4/04 

Hon. S. Smith . . ' . . 

17/8/04 

Hon. A. Chapman . . 

4/7/05 

Hon. S. Mauger . . 

29/7/07 

Hon. J. Thomas 

12/11/08 

Hon. Sii‘ John Quick, K.B., LL.D, . . 

2/6/09 

Hon. J. Thomas 

29/4/10 

Hon. C. E. Frazer 

14/10/11 

Hon. Agar Wynne 

20/5/13 

Hon. W. G. Spence 

17/9/14 

Hon. W. Webster 

27/10/15 


To 


n/i/oi 

7/8/03 

26/4/04 

17/8/04 

4/7/05 

29/7/07 

12/11/08 

2/6/09 

29/4/10 

14/10/11 

20/5/13 

17/9/14 

27/10/15 

II 


*** Afterwards Lord Forrest of Btmbury. 
the Ht. Hon. Sir J. Cook, P.C., aC.M.G. 
Ewing, K.C.M.G, H Still in office. 


* Prime Minister. §§ Afterwards 

t Afterwards the Hon. Sir T. T. 
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Trade and Cdstoms. 


Name. 

From 

To 

Rt. Hon. C. C. Kingston, P.C., K.C. . . i 

1/1/01 

24/7/03 

Hon. Sir W. J. Lynb, K.C.M.G. 

7/8/03 

26/4/04 

Hon. A. Fisher :i:l . . . . 

26/4/04 

17/8/04 

Hon. A, McLean . . . . . . j 

17/8/04 

4/7/05 

Hon. Sir W. J. Lyne, K.C.M.G. . . i 

4/7 /05 

29/7/07 

Hon. A. Chapman . . . . . . 

29/7/07 

12/11/08 

Hon. F. G. Tudor . . . . | 

12/11/08 

2/6/09 

Hon. Sir R. W. Best, K.C.M.G. 

2/6/09 

29/4/10 

Hon. F. G. Tudor . . . . ! 

29/4/10 

20/5/13 

Hon. L. E. Groom . . . . . . 

20/5/13 

17/9/14 

Hon. F. G. Tudor . . . . 

17/9/14 

14/9/16 

Rt. Hon. Wm. Hughes, P.C. . . * 

29/9/16 ' 

14/11/16 

Hon. W. 0. Archibald 

14/11/16 

17/2/17 

Hon. J- A. Jensen 

17/2/17 

13/12/18 

Hon. W. M. Greene 

3/1 /19 



Treasurer. 


Name. j 

, i 

From 

To 

Rt.. Hon. Sir G. Tuenee. P.C., K.C.M.G. 

1/1/01 

26/4/04 

Hon. J. C. Watson* , . . . 

26/4/04 

17/8/04 

Rt. Hon. Sir G. Ttjenbe, P.C., K.C.M.G. i 

17/8/04 

4/7/05 

Rt. Hon. Sir J. Forrest, P.C., G.C.M.G.*** 

4/7/05 

29/7/07 

Hon. Sir W. J. Lyne, K.C.M.G. 

29/7/07 

12/11/08 

Hon. A. Fishee* 

12/11/08 

2/6/09 

Rt. Hon. Sir J. Forrest, P.C., 



G.C.M.G.'i'** 

2/6/09 

29/4/10 

Rt. Hon. A. Fishee. P.C.* .. .. j 

29/4/10 

20/5/13 

Rt. Hon. Sir J. Foeeest, P.C., 
G.C.M.G.*** .. .. .. ! 

20/5/13 

17/9/14 

Rt. Hon. A. Fishbe, P.C.* . . . . 1 

17/9/14 

27/10/15 

Hon. W. G. Higgs . . 

27/10/15 

27/10/16 

Hon. A. POYNTON . . . . . . 

24/11/16 

17/2/17 

Rt. Hon. Sir J. Foeeest, P.C., 
G.C.M.G.*** 

17/2/17 

27/3/18 

Hon. W. A. Watt . . 

27/3/18 

II 

After^vards the Rt. Hon. A. Fisher, P.C. 

* Prime Minister. After- 


•wards Lord Forrest of Banbury. H Still in office. 
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MmiSTERS OF State — continued. 

Defence. 


Name. From , To 


Hon. Sir J. R. Dickson, K.C.M.G. 

1/LDl 

^10/1 01 

Rt. Hon. Sir J. Forrest, P.C., 



G.O.M.G.*'’'* 

17/1/01 

7 S/'03 

Hon. J. G, Drake 

7-8/03' 

23 9 03 

Hon. A. Chapman . . 

23/9/03, 

26 '4;04 

Hon. A. Dawson . . 

26/4/04 

17 8/04 

Hon. J. W. Mc0.iY ttt 

. . 1 17/8/’04 

4/7/05 

Hon. T. Playford 

. . j 4/7/t)5 

23 10)7 

Hon. Sir T. T. Ewing, K.C.M.G. 

.. : 23/1/07 

12/11/08 

Hon. G. F. Pearce 

12/1 LOS 

2.6 09 

Hon. J. Cook §§ 

2.6,(« 1 

29,4 10 

Hon. G- F. Pearce 

29/4 HO 

20/5/13 

Hon. E. D. Millen 

20/5/13 

17 -O/H 

Hon. G. F. Pearce 

! 17,9/14 

1 


Vice-President of the 

• 

Executive CorxdL. 

Name. 

! 

j From 

To 

Hon. R. E. O’Connor, K.C. 

'l/l/Ol 

23-9/03 

Hon. T. Playford 

23/9/03 

26/4/04 

Hon. G. McGregor 

26/4/04 

17 /S/04 

Hon. J. G. Drake 

17/8/04 

4/7/05 

Hon. T. T. Ewing f 

4/7/05 

11/10/06 

Hon. J. H. Keating 

11/10/06 

19/2/07 

Hon. Sir R. W. Best, K.C.M.G. 

19/2/07 

12/11/08 

Hon, G. McGregor . 

12/il/08 

2/6/09 

Hon. E. D. Millen 

2/6/09 

29/4/10 

Hon. 6. McGregor 

29/4/10 

20/5/13 

Hon. J. H. McColl 

20/5/13 

17/9/14 

Hon. A. Gardiner 

17/9/14 

27/11 Hf) 

Hon^ W. G. Spence 

27/11/16 

17/2/17 

Hon. E. D. Millen 

17/2/17 

16/11/17 

Hon. L. E. Groom . . 

16/11/17 

27/3/18 

Hon. E. J. Russell 

27/3/18 

ii 


Afterwards Lord Forrest of Bunbury. ttt Afterwards the Hon. Sir 
J. W. McCay, K.C.M.G. §§ Afterwards the Rt. Hon. Sir J. Cook, P.C., 
a.O.M.a. t Afterwards the Hon. Sir T, T Ewing, K O.M.G. Died while 
holding office, y Still in office. 



XXV. 


co:\[mojs;wealth aiinisters. 


Mixlsteks of State — contimied . 

Without Pohti'olio. 


Kanie. 

From 

To 

lion. X. E. Lewis % 

1/1/01 

23/4/'01 

Hon. Sir P. 0. Fysh, Pl.C.iM.G. 

23/4/01 

7/8/03 

Hon. J. H. Keating 

5/7 /05 

11/10/06 

lion. S. Maugeh 

11/10/06 

29/7/07 

Hon. J. H. Cook . . 

2^1/08 

12/11/08 

Hon. J. Hutchison 

. . ' 12/11/08 

2/6/09 

Hon. A. Deakin'- 

.. , 2/6/09 

29/4/10 

Coi. Hon. J. F, G. Foxton, C.M.G. 

. . , 2/6/09 

29/4/10 

Hon. E. Findley . . 

29/'4/10 

20/5/13 

Hon. C. E. Frazer 

.. ‘ 29/4/10 

14/10/11 

Hon. E. A. Roberts 

23/10/11 

20/5/13 

Hon. J. S. Clemons 

20/5/13 

17/9/14 

Hon. W. H. Kelly 

.. 1 20/5/13 

17/'9/14 

Hon. H. ^Mahon 

17/9/14 

14/12/14 

Hon. J. A. flENSEN 

17/9/14 

12/7/15 

Hon. E. J. PtUssELL 

17/9/14 

27/3/18 

Hon. W. H. Laird Smith 

.. i 14/11/16 

17/2/17 

Hon. L. E. Groom . . 

.. ’ 17/2/17 

16/11/17 

Hon. A. POYNTON . . 

.. ! 26/3/18 

II 

Hon. G. H. Wise . . 

.. , 26/3/18 

II 

Hon. W. M. Greene 

.. ^ 26/3/18 

11 

Hon. R. B. Orchard 

.. 1 26/3/18 

II 


The Navy. 


1 

Name. From I To 




i 

Hon. J. A. Jeksen 

Right Hon. J. Cook, P.C. §§ 

12/7/15 

17/2/17 

17/2/17 

i II 

Repatriation. 

Name. 

From 

To 

Hon. E. D. Millen 

28/9/17 

II 


J Afterwards the Hon, Sir N. E. Lewis, K.C.M.G. ^ Prime Minister. 
§§ Afterwards the Rt. Hon. Sir J. Cook, P.C., G.C.M.O. || Still in office. 
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THE HIGH COURT OF AUSTRALIA. 


CONSTITUTION. 

THE RIGHT HONOURABLE SIR SAm^EL WALKER 
GRIFFITH, P.C., G.C.M.G., CHIEF JUSTICE. 

Commissioned 5tli October 1903. 

Retired 17th October, 1919. 

THE HONOURABLE ADRIAN KNOX, C.M.G.. K.C., CHIEF 

JUSTICE. 

Commissioned 18th October, 1919. 

THE RIGHT HONOURABLE SIR EDMUND BA ETON. 
P.C., G.C.M.G. 

Commissioned 5th October 1903. 

THE HONOURABLE RICHARD EDWARD O’CONNOR. 
Commissioned 5th October 1903. 

Died 18th November, 191-2. 

THE HONOURABLE ISAAC ALFRED ISAACS. 
Commissioned 12th October 1906. 

THE HONOURABLE HENRY BOURNES HIGGINS. 
Commissioned 13th October 1906. 

THE HONOURABLE FRANK GAVAN Dl'FFY. 
Commissioned 11th February 1912. 

THE HONOURABLE CHARLES POWERS. 
Commissioned 6th March 1913. 

THE HONOURABLE GEORGE EDWARD RICH. 
Commissioned 5th April 1913. 
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LEGISLATIVE POWERS OF THE COMMONWEALTH 
AND THE STATES OF AUSTRALIA. 


CHAPTOH 1. 

HISTORICAL SURVEY. 

EIGHTEEN YEARS OF COMMONWEALTH PROGRESS AND 
DEVELOPMENT. 

Inauguration. 

To those who were ])rivileged to Avitness the consummation of 
the grand ideal of Australian patriotism, Federal Union, it is a 
source of satisfaction to be spared to look back and engage in a 
retros]Dect extending over eighteen years of memorable and progres- 
sive Commonwealth history. Amid Te Dennis and anthems of 
church services the booming of guns, awakening the echo of the 
midnight air the flash of light and fireworks scintillating o'er land 
and sea, the joyous shouts and cheers of multitudes assembled in 
all parts of the continent, in eager expectancy, awaiting and watch- 
ing the passing of the old and the advent of the new century, the 
Commonwealth came into existence and started upon its glorious 
career. The old order passed and the new order appeared. 

Never was a centuiy ushered in under auspices more promising 
of Peace on Earth and Good-will toivards Men ” than the 20th 
of the Christian era whose dawm ivas coincident with the inaugura- 
tion of the Australian Commonwealth. And yet at that very moment 
the enemy of mankind, in the shape of the German nation, hushed 
in grim and stealthy repose, awaited his prey, being almost then 
ready to make his spring in a tragic war which has since convulsed 
Europe with ruin and bloodshed and has threatened the very 



o 


HISTORICAL SURVEY. 


ICh. 1. 


existence of modem civilization. All unconscion.s of tins eoniiiie 
tragedy were the joyous celebrants of the new-born < 'em luonu call h 
It was indeed well for the Empire and for Australia timl tin* 

Federal Union of the Australian (^olonies uas nut loucur ([(Fiyed 
that the Commonwealth was established just in time to pul it> 
house in order and prepare for the great war. The first f(Mn‘t(um 
years of Federal history in Australia as if with ins])ired pre>cieiu'e 
were well spent m orgcanization and prejiaration for the ine\itabie 
decrees of fate. When the time came it found Australia no taiger 
divided into six separate Colonies, as in the first huudi'ed years of 
its history, but* welded together in one indestructible union under 
the Crown and ready to respond to the call df Empire and its dutt 
to the world. 

The striking feature of the Federal change was thad it was 
brought about not as the result of a revoluticuuuy disturbance, 
])ut in a jieaceful constitutional manner wuth the eoncurrenm* and 
goodwill of the Australian people in all the C olonies (imw States) 
with the lieiiediction of Her Most Gracious .Majesty. CddHLY 
VICTORIA and with the hearty co-o])ei’ation of tlie llrifiNh 
people and the British Parliament. 

True, there were a number of persons in .Australia u ho undcu* 
the varying names of anti-federalists, anti-bill ities and unititaitionists, 
opposed Federation on the terms and conditions settled in the 
Constitution Act. They indulged in gioomyTorebodings and Chs- 
sandra-like vaticinations ; some forecasting (langers to ciMl liberty : 
others predicting dangers to State rights : some projMiesying dangers 
to free-trade , others dangers to protection, dangers to democracy, 
dangers to labour, dangers to the small States, danger.s to the large 
States, dangers to New South Wales, dangers to Victoria 
this array and coalition of opposition forces the real wumder is that 
the Constitution was accepted by the majority of jieople voting In 
ail the States. The acceptance of the Constitution with all its 
blemishes, real and imaginary, in spite of and in the teeth of sucli 
antagonism, is a lasting testimony of what must have lieen a deepi\" 
rooted instinct in the masses of the people in favour of Federal 
union and a proof of profound and determined aversion to the 
continued separation and isolation of the Australian Colonies. 
They responded to the promptings of national yearnings and the 
voice of national destiny, in preference to appeals to parochialism, 
localism, trade jealousy, class prejudice and lawyer-like cpiibbles. 
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All the.so flilticndties and objections were swei:)t aside in that 
Pan-Au>traiian Amen " with wdiich the Constitution waes adopted 
and became the law of the la.nd. They reasoned well. They 
recvlized that in the jwejiaration of any deed of jiolitical partnership 
it would be im])ossible for human wit and wusdom, however accom- 
modating. to ])lease all at the beginning and that it would be better 
to fedeiT.te on the liest and most jiracticable working terms attain- 
abl(‘ rather tlmn run the risk and damgers of delay wOich might 
lead only to greater discordanec and greater obstacles to union in 
the futm*e. They knew also that the Constitution waxs not a cast 
iron instrument nicapadile of improvement hut that it contained 
within itself the germ' the pow’er. and the potency of growth and 
adjustment sutheient to meet the demands of a progressive Common- 
w'ealth consistently with the main outlines of the federal plan 

The dvet foi* the Constitution of the Australian Commomvealth 
r(a'ei\ed the Royal Assent on the 9th July, 1900. .By Proclamation 
dated ITth S(‘pr<'inb€u* following. QUEEN VICTORIA a])pointed the 
1st Je.miary 1901 . as llic day for the legal est ablishment and inaugura- 
tion of the CVynmonw ealth. By Letter Patents of 29th October, 
i9tH). Her Majesty constituted the oltice of Oovern or -General and 
bv CViinmission (i the same date the Eakl of Hopetouj^ W'as 
a.ppointed to he the first Governoi’-Genoral of the Commomvealth. 

Lord Hopetoi’n* reached Sydney on the 15th of December 
1900, and at once set to w^ork to secure responsible advisers, in order 
that wiien the appointed day came the Government of the Common- 
w^eaith forthwith organized and brought into action, on the 19th 
December, he sent for Sir William Lyne, wiio w^as then Premier of 
New* South Wales, the senior and most jiopiilous of the Colonies 
W'hich Avere about to become States of the Coinmomvealth. Five 
da.vs later, Sir William Lyne, finding himself unable to form an 
acceptable Administration, returned the Commission, and Lord 
Hopetoun, in accordance Avith Sir William's advice, sent for Mr. 
(afteiwwards Sir) Edmund Baeton, avIio had been the leader of the 
Convention AAdiich framed the Constitution, and Avas the recognized 
leader of the federal movement. Mr. Edmund Baeton accepted 
the task and a few days later he submitted to his Excellency the 
names of the gentlemen whom he recommended for appointment as 
members of the Federal Executive Council and Ministers of State. 
So far, all Avas merely preliminary ; no portfolios could be assigned 
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or appointments made until the day fixed for the Proclamation 
for which everything was now in readiness. 

The proceedings at the inauguration of the Commonwealth 
which took place in the Centennial Park, Sydney, at noon on the 
1st of January 1901 were on a dramatic scale and full of thrilling 
interest. There was assembled a vast multitude numl)ering not 
less than 100.000 people including the official representatives of 
many countries and a brilliant detachment of Imperial troops. 
The Governor-Genenrl standing in a specially ]me]nwed ])avillion, 
situated on an .eminence in the centre of the Park, and immediately 
surrounded by the gentlemen chosen to be his jiolitical advisers, 
read the Queen's Proclamation of the Commonwealth. The letters 
patent and commission appointing him Governor-General were also^ 
read. The prescribed oaths of allegiance and of office were then 
administered to the Earl by Sir Ekedeuick M. Daiiley. C.J., the 
Lieutenant Governor of New South Wales. 

First Commonwealth Ministry. 

The oatlis of allegiance and of office were tlien a.(iminister(‘d to 
the nine gentlemen who had l)een chosen to lie imoubers of tlu^ 
Executive Council. Their names and the several offices assigiuKl to 
them, at the first formal meeting of the Executive Coumul held 
during the afternoon were as follows . — 

Mr. (now Sir) Edmund Barton, New South Wales (Leader of 
the Federal Convention), Prime Minister and Minister of External 
Affairs ; afterwards appointed a Justice of the High Churt. * 

Sir William Lyne (a iiieniber of the Federal Convention : 
retiring Premier of Now South Wales), Minister of Home Affairs : 
afterwards Minister dI Customs and Treasurer in the Deakin Admin- 
istration. 

Sir George Turner (a member of the Federal Convention ; 
retiring Premier of Victoria), Treasurer ; afterwards Treasurer in 
the Reid-McLean Administration. 

Mr. Alered Deakin (a member of the Federal Convention), 
Attorney-General ; afterwards Prime Minister in three administra- 
tions. 

Mr. C. 0. Kingston (President of the Federal Convention : 
retiring Premier of South Australia), Minister of Customs. 
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Mr (afterwards Sir) J. R. Dickson (retiring Home Secretary 
of Queensland), Minister of Defence. 

vSir John Fohrest (a Member of the Federal Convention ; 
retiring Premier of Western Australia), Post Master General ; and 
shortly afterwards Minister of Defence in succession to Sii' J. R. 
Dickson ; subsec [uently Treasurer in thr^e administrations. 

Mr. Richaed E. O'Connor, N.S.W. (a Member of the Federal 
(Jonvention) Minister vdthout portfolio and Vice-President of the 
Executive Council ; afterwards a Justice of the High Court. 

Mr. (nov' Sir) Y. E. Levhs (Tasmania), Minister without jiort- 
folio, subsequently succeeded by Sir Phillip Fysh. 

On the death of Sir J. R. Dickson, Mr. J. G. Drake, Secretary 
for Public Instruction of Queensland, succeeded him in the Govern- 
ment. 


In addition to the principal personages who took j^art in the 
opening drama most of the leading federalists and distinguished 
public men of Australia, were present in the Park, silent spectators 
of the epoch-making scene. 

There were seen, as honoured guests, members of the State 
Pailiaments and the State Governments of Australia. There were 
in attendance a few of the surviving members of the National 
Australasian Convention of 1891 ; among them being Sir Samuel 
Griffith (then, Chief Justice of Queensland who was destined to 
be the first Chief Justice of the High Court of Australia) and Mr. 
Justice Inglis Clark (of the Supreme Court of Tasmania) : men 
who, in the Draft Bill of 1891, designed the framework of the Con- 
stitution ; also the whole of the members of the Statutory Federal 
Convention 1897-8 ; men who finally framed and settled the instru- 
ment of Government which afterwards became law by an Act of 
the Imperial Parliament. Among the other guests present were 
Mr. (afterwards Sir) Geo. H. Reid ; to be the Leader ^ of the 
first opposition in the Federal Parliament ; Prime Minister and 
eventually the first High Commissioner of the Commonwealth in 
London ; Mr. (afterwards Sh) Joseph Cook trusted lieutenant of 
Mr. Reid and who became his successor as Leader of the Federal 
Opposition and afterwards Prime Minister. There was also present 
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Mr. J. C. \Yatso^ who became the tirst Leader of the Laljour Party 
ill the Federal Parliament and Prime Minister of tlie first l^ab«)ii!* 
Government ; also Mr. \Y M. Hughes, a distinyuishctl member of 
the Labour Party and marked out by qiialitications to be its Attiuwy- 
General and law adviser, afteinvards Pilme Ymistia* m three* 
Governments. Mr. Andrew Fisher, too. ulm afterwards tot)k the 
place of Mr. \Yatson as Leader of the Labour Party and became the 
Prime Minister of three Governments was present. 

Mr. Bernard R. Wise the Attorney-General of New South 
Wales who rendered valuable service to the Federal cause and .Mr. 
Isaac A. Isaacs, xlttorney -General of Yictoria : aftiwwards Attorney- 
General of the Commonwealth and Justice of the Hiah Court were 
there. 

One picturesque tigure once well-known and whose name will 
alw’ays he respected in Australia as a Federal leader, w*as missiua- - 
Sir H-ENRY Parkes. His remains wnre at rest in a lonely grave in 
the Blue Mountains, but bis name wais on many lijis and was recalled 
with reverence. With keen vision he had. from liG lofty fdsgah. 
\iew^ed the promised Commonwealth, but he had not been }K*rmitted 
to enter it. When health and strength failed him. he had committed 
the cause of union to the faithful hands of Mr. (afterwards Hir) 
Edmund Barton. On such a great day as that Sir H enr v Park es‘ 
magnetic appeal to “ the crimson thi*ead of kinship *' must have 
been felt by all wlio realized its significance and Mr. Barton's 
equally hue phrase, a Continent for a people and a peo]>lc for a 
Continent/’ must ahvays find a place in the literary records of the 
Federal Movement. 

The Queen’s Message. 

Pulsating through the electric cable, attuned to the new- impulse^ 
and throb of national life, came QUEEN YICTORIA’S noble mess- 
age, tiansmitted by Mr. Joseph Chamberlain one of the greatest of 
Colonial Secretaries. The message was read by Lord Hopetoun 
to the assembled multitude as follow^s : — Her Majesty commands 
me to express through you to the people of Australia Her Majesty’s 
heartfelt interest in the inauguration of the Gommoinvealth ; hei‘ 
earnest wish that under Divine Providence there may insure increased 
prosperity and well-being to her loyal and beloved subjects in 
Australia.— J oseph Chamberlain. ’ ’ 
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The Earl of Hopetocx also read the following message from 
the Salisbury Government. *' Her Majesty's Government sends 
cordial greetings to the Conimoiwcaith of xlustralia. They welcome 
her to her ])laee among the nations, united under her MajestASs 
Sovereignity . and confidently anticipate foi* the new Federation a 
future of ever-increasing prosperity and influence. They recognize 
in the l()ng:-dL^sire(\ consummation of the hopes of patriotic Australians 
a further ste]) m the direction of the permanent unity of the British 
Empirto They are satisfied that the wider pOAvers and respon- 
sibilities henceforth the sphere of Australia will give further oppor- 
tunity for tlie displav of that generous lo\alty to' the throne and 
Em])ire v'hich has characterized the vaction in the past of the several 
States " 

The First Pariiament. 

The first Federal Elections were held on the 29th March 1901. 
Ea(*h of tlie Australian States iV/turned six Senators to represent 
them ill the Senate — total 36. The people of the several States 
the following members to the House of Representatives, 
namely : -Ne;s\ South Wales 26, Victoria 23. Queensland 0. South 
Australia 7. Westc^rn ^\ustralia 5, Tasmania 5— Total 75. In the 
alisence of Federal legislation the elections w^ere conducted in each 
State accoi’ding to the apiiropriate electoral laAVs and procedure in 
force in each State applicable to the State Legislature. One con- 
stitutional rule, hoATever, AA^as enforced, that in the choosing of 
members each elector should Amte only once. Constitution, sec. 30. 

Her Majesty QUEEN VICTORIA did not long siuwWe the 
inauguration of the CommoiiAvealth. As the Queen’s first and last 
message to tlie CommoiiAA^ealth Avas being' read amid rapturous 
applause in Sydney, the angel of death AA'as hovering o\'er tlie Royal 
Palace Her Majesty died on the 22nd January 1901, and EDWARD 
VIT. became King. Pursuant to Her Majesty's desire expressed, 
that lier grandson, then the Duke of Counaa^ell and Yokk should 
Ais-it Australia and attend the ceremony of the o gening of the neAV 
Federal Parliament, arrangements AA^ere made to that effect AAuth 
the approbation of KING EDWARD VII. 

The King’s Message, 

The ceremony of opening the first Session of the first Federal 
Parliament took place on the 9th May, 1901, in the Exhibition 
Building, Melbourne. Lbider commission from His Majesty, KING 
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EDWx\RD VII., His Royal Highness the Duke of C^orxwell 
AND York (now KING GEORGE V.) formally opened the Parlia- 
ment. 

The High Commissioner, representing the King, read a nu‘>sag(‘ 
which he had been commanded by His Majesty to debvei’ to the 
members of the New Parliament. In that message the following 
passages appeared : — 

“ His Majesty has watched with the deepest interest the .social 
and material progi^ess made by his people in Australia, and has 
seen with thankfulness and heartfelt satisfaction the com]jleti()n of 
that political union of which this Parliament is the embodiment. 

■■ The King is satisfied that the wisdom and ])atriotism \\hich 
have characterized the exercise of the wide powers of self-government 
hitherto enjoyed by the Colonies will continue to be dis])layed in 
the exercise of the still wider powers vith which the United Common- 
wealth has been endowed. His Majesty feels assured that tlie (mjo> - 
ment of these powers will, if possible, enhance that loyalty and 
devotion to his throne and empire of which the of Australia 

have already given such signal ]nnofs. 

“ It IS His Majesty’s earnest prayer that this union, so ha])pily 
achieved may, under God’s blessing, prove an instrument for still 
further promoting the welfare and advancement of his subjects in 
xLustralia and for the strengthening and consolidation of his Empire." 

The members of the Senate and the House of Representatives 
then took the oath of allegiance. During the progress of the cere- 
mony the High Commissioner read the following cablegram which 
he had received front the King My thoughts are with you in 
to-day’s important ceremony. Most fervantly do I wish Australia 
prosperity and happiness.” 


The ceremonial proceedings in the Exhibition Buildings having 
been completed the newly sworn in members renaired to their 
, respective chambers in Parliament House, Melbourne. The members 
of the Senate elected Sir Richard Chaffey Baker to be the first 
President of the Senate and the Members of the House of Repre- 
sentatives elected Mr. (afterwards Sir) Erederiok Holder as 
Speaker of that body. 
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Hopes and Promises. 

On the follo^nng day, 10th May, the Governor-General, the 
JU\RL OF Hopetouk attended Parliament House and delivered his 
opening speech to the members of both Houses. In that speech 
the outlines were given of the proposed policy of the Australian 
Oommonw'ealth. It is full of interest and its leading features are 
here given so that the ideals and promises of the first Federal 
Ministry may be compared with actual realizations in the shape of 
Federal iaA\’s passed by the first and the following Parliaments. 
It will ]>e seen that almost without exception the forecast of legis- 
lation and policy outlined by the Earl of Hopetoun has been 
materialized in the shape of Federal laws and institutions now in 
actual force and existence. So that Federation, however disappoint- 
ing in some of its phrases has been neither a dream nor a delusion 
but a great reality , true to sample , true to anticipation ; true 
to the amliitions and asphations of its founders , true to the best 
interests of tht^ ]) resent and the future of Australia and the 
Empire 

Among tile measures foreshadowed were the following : the 
unification and organization of the executive departments of the 
Federal Go\rn‘nment ; the assimilation and re-enforcement of the 
defences of Australia ; the constitution and organization of the 
High Court ; the constitution of the Inter-State Commission ; 
the administration of the Federal Public Service ; uniform Customs 
and Excise laws , uniform electoral laws and franchise ; the estab- 
lishment of the Federal Capital , the regulation of immigration 
and the institution of a policy of a White Australia , the settlement 
of inter-state industrial disputes by conciliation and arbitration ; 
the introduction of invalid and old-age pensions ; the representa- 
tion of the Commonwealth abroad ; up-to-date patent and copy- 
right laws ; navigation, shipping and quarantine laws , the 
oonstructioii of a trans -continental Railway connecting Western 
Australia with the Eastern States ; the federalization of the 
Northern Territory and New Guinea ; the assimiliation of postal, 
telegraphic and telephonic regulations and the adoption of penny 
post. 

If, from this summary of promised measures, the reader will 
turn to Chapter II. of this introductory review, he will at once 
perceive the faithful accomplishment of promises and the boldness, 
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originality, and immensity of legislative work* v^liieh has distin- 
guished the first eighteen years of Federal life and ex]Ha*ieiiee in 
Australia. 

After eighteen years of e\entfiil Federal history, no ean engage 
in retrospect of accomplishments and realizations and eonpiare 
them rvith the visions, the pro]diecics and ideals of nre-ferlm’al 
days. We can now contemplate Federation, not sinpily a.s a ])ii*tiire 
or as an abstract idea , we see it in the living guise of its nalionai 
life, power and organization : in its laws and institutions : in its 
machinery of Government : in its lines, avenues and arteries of 
inter-communication ; all pulsating with vitality and energy : adl 
being materialized in bold relief and outline : posing before the 
world in picturesque personality . ranking with otlici’ young nations 
and dominions rvithin the Empire. 

Accomplishments. 

Amid the conpietition and struggle of ]K)htical ])arti<‘s. amid 
the rapid succession of ministerial change^ despite thc^ coullii't of 
free-tra<lors and ])roteetionists, liberals and conscrvati\'os, libei-als 
and labourites, individualists and socialists, the uoi'k of foundation 
laying, fabric luiilding and the redress of grievances has litvn going 
on To their credit it must be said that all ])arties ha\a‘ assisted in 
filling in the outlines of our Federal institutions and in tln^ passing 
of democratic legislation which has made the 15 volumes of Common- 
wealth Statutes the study of legislators, the 'admirati t^n of jurists, 
and the envy of reformers in every other civilized country. With 
all the alleged defects of the Federal Constitution, its adaptability 
and responsiveness to Australian conditions have been attested by 
the activity of legislation, the swiftness with which desirable measures 
have been prepared and passed through the Federal Parliament, 
and the readiness df that Parliament to res])ond to the demands 
of the people. 

During the last 18 years Australia has been a great lield of 
pioneering and experimental legislation which has attracted the 
attention of students of political science throughout the v'orld 
Courage, leadership and statesmanship of a high order were needed 
to pkee on the Statute book such measures as adult sutTrage. 
coupled with the abolition of plural voting , the ecpialization of 
the sexes in the enjoyment of the rights of citizenship ; the settle- 
ment of the fiscal question on the basis of revenue combined wdth 
protection to native industries with a recognition of the prinei])le 
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of preferenci' to Jioocl.s of British origin ; immigration exclusion 
lau'S for the preserx^ation of tlie purity of the white races in Australia . 
coinpulsorx ar])itrcation for the settlement of inter-state labour 
(li.s]:>iites . the estaJ)lishment of am AustraJia.n Citizens' Defence 
Force a.ivl an Australiaai Navy associated with the principle of 
obligatory training, dilll auid service: a progressive land tax; a 
Commonwealtli note issue and a Commonwealth Bank. In the 
field of inter-state and external trade and commerce laws have 
hecoi pressed for the protection of the public against the operations 
of injurious trusts, combines and mono]:>olics. In connection with 
inter-state and external navigation, laxvs have been passed for the 
protection of shii^pers of goods against the negligence of shipping 
companies engaged in the carriage of goods. Seamen are guaranteed 
against unfair treatment in their marine employment and are 
entitled to comp'ensation in case of accident resulting in personal 
injuries. Invalid and old-age pensions are granted to the infirm 
and those in the declining years of life. Einaneial jirobleins of 
great imignitude haxe been dealt xvith and for the time being settled. 
The States in ixdiun foi* the Customs and Excise revenue tvhich 
the\' surrtmddred to the Commons oalth were on the termination 
of th(‘ 10 yeai’s Braddon Clause ])eriod xx'cre endoxved with the 
grant («f 2r>/’- per head of their i*es])ective popula-tion for a further 
tei*m of JO years. 

In no field of CVnnmonwealth life and development has the 
ipbnitude, magnitude and potency of national legislative powers 
been' brought into such bold relief with such dramatic swiftness 
and impressiveness as that of defence. It is in this sphere that \ve 
see a strong and far-reaching manifestation of Commonwealth powers 
which have been wielded with sublime effect for the safety of Aus- 
tralia mid the Empire. We see the war powders in operation at full 
s])eed, in full blast, with an efficiency and all-pervading activity on 
sea, on land, and in the air, that has surprised the enemy and delighted 
the best friends of Australia. They have displayed the new^-born 
nation like Bollona's bridegroom in complete armour-clad, in full 
panoply, organizing its fleets and armies, despatching them to the 
theatre of naval and military activity across thousands of miles 
of wild, w'aste, wilderness of ocean. The mandate embodied in 
the simple but stirring wmrd " Defence ” interpreted by a wise 
statesmanship and administered under the inspiration of a noble 
patriotism have done all this. 
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The feats of Australian sailors and soldiers on' the Se\'eii Sea.^ ' 
and on three Continents has commanded the admiration of the 
friends of freedom all over the world and has raised the name of 
Australia to the highest pinnacle of fame.- In the loft^' Empyrean 
of universal history the magic word “ Anzac," has ]>een emliiazoned 
in flaming letters of fire which will never be obliterated. With 
the advent of Australia into the arena of this fate-deciding war. 
and with the display of its fighting strength that has so far k^ad on 
to immortal victories. Australia has, as a new nation, lieen visualized 
in bold and strildng relief on the horizon of the Southern Hemis])here 
in a manner that would hai’dly have been realized during a hundred 
years of peaceful uneventful history. 

The Commonwealth, as a legal entit^y, v^as established by law 
on the 1st January, 1901, but it received its ])aptism of fire on the 
blood-stained shores and heights of the Gallipoli Peninsula on tlu' 
25th April, 1915. The landing of Australian lroo])s in |)i*ond 
association with the Allied forces marked the dedication a.nd sanc- 
tification of Australian nationhood for all times. 

Unfolding the Constitution. 

What, then, of the disappointments of E'ederation. about 
vhich so much has been heard ? The first shock came in February. 
1904, when the High Court of Australia, composed of Sir Samuel 
Gkifmth, C.J., and Justices Barton and O'Connor, gave a decision 
in the first great Constitutional case of D' Emden i\ Peddar, ( UH j4) 
1 C.L.R., 91, which, it was said, struck a severe blow at the rights 
of the States. A similar ruling adverse to the rights of the States 
waS'given in Webb v. Deakin, 1 CJ.J.R., p. 585. These judgments, 
however, were, in 1907, confirmed and strengthened by the Higli 
Court in Baxter v. The Commissioner of Taxes (A". SHE.), 4 (\L.R., 
1087. There came another shock in an opposite direction in 1900 
when the High Court in the case of the Federated Amalgamated 
Government Railway and Tramway Association v. The Few South 
Wales Traffic Association, (1906) 4 C.L.R., 488, declared a Federal 
law trenching on the rights of the States to be null and void. These 
judgments will stand for all time as monuments of constitutional 
learning and master-pieces of judicial reasoning, packed A\ith well 
marshalled arguments, showing an intuitive grasp and realization 
of the true meaning of the Constitution which the eminent men 
composing the Federal Convention helped to frame. 
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In truth, these and other similar judgments of the Court led 
to a gradual unfolding and illumination of the real significance of 
the Constitution and gave the people of the Commomvealth interest- 
ing object lessons in the working of our new Federal system of 
C4o\ (^rnni?nt, An outcry was raised that the High Court was over- 
riding the laws of the States in one direction and the laws of the 
( Vjmmonv ealth in another. But in so passing on the validity of 
State and Federal laws the High Court was simply performing its 
functions as the Federal Court of Appeal and the guardian and 
interprets’ of the Constitution. A fair study of that document 
shows that it does not centralize all the powers ’of Government 
but that v'hilst it unites in a federation what were formerly separate 
Colonies of Great Britain it creates a Federal Legislature to deal 
with Australian matters and ]3reserves the State Legislatures to 
regulate the local and domestic affahs of each component part of 
the Federation. The sovereign i30wer, as a whole, resides in the 
])eople of Australia as a whole, but the exercise of the sovereign 
])ov’er has ])een entrusted in part to the Federal Parhament and 
Government and in part to the States. 

Stor\', the eminent American jurist, writing of the distribution 
of ]>owcrs in the American Constitution said : — Congress on the 
one hand, and the State Legislatures on the other are called into 
existence by the sovereign people to assist in carrying aut the 
various purposes of -Government to be accomplished They are 
the people's substitutes and agents.” Story on the Constikition, 
5th €td., voi. 2, pp. 5, 6, 7. 

Alexander Hamilton in The Federalist, No. 46, also wrote on 
similar lines : — The Federal and State Governments are in fact but 
different agents and trustees of the people constituted with different 
powers and designated for different purposes.” 

The Australian Constitution having been framed on the American 
model these passages may be appropriately cited in illustration of 
its character. The Government of the Commonwealth, as distinct 
from the States, is one of enumerated powers. The specification of 
particular powers in the Constitution assigned to the Commonwealth 
excludes all pretentions of general legislative authority in the 
Commonwealth. The Federal Parliament is supreme in dealing 
with matters which are either expressly or by necessary implication 
given to it. The State Parliaments are supreme in dealing with 
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matters not taken tVom theiii or assigned to tko Eonimonuealth, 
Sacii are ike reserved powers of the States If a State Pariianient 
]jassetl a lav eiieroaclinig on the sphere of authorit\ hi^longing to 
the Commouvealth or ineonsisteut with a valid Ftalei’al law the 
High Court may, in a suit properly brought lief ore it. deela.i'e such 
State lav null and void and may refuse to cnforee. it . in fact, it is 
not a lav^ , it is a nullity. So likewise if the Federal Farliaimuit 
purports to ])ass a law encroaching on the sphere of authoi'ity 
reserved to the States or inconsistent with a \ahd State lav. the 
High Court may in a suit ju'operly brought before it ileelare the 
Federal law luili and void and may refuse to enforce it. This was 
• v4iat was dene hy the Court in the cases citeVl 

Hence it is as useless as unjust and fatuous to ]>rotest against 
the judgments of the High Court. It is placed where it stamls to 
maintain the balance of pover betv'oen the Uvo sets of legislative 
organs, Federal and State, and see that each ki^'ps within the 
domain of usefulness assigned to it by the Constitution. 14io 
High Court is the keystone of the arch of tiie F<uleraJ s\st(uu. 
Without such a jiulicial aiUitrator, the \\hol(‘ scheme of i^oN'ci'inmuit 
would erumbie to I’uiii and end m chaos. 

A federation is a political partnership in which the sinercugu 
powers are divided among t\vo sets of governing agencies, the 
Federal and the State. In a unilied system such as that of Cri^at 
Britain there is a centralization of all the go\erning powers m the 
King in Parliament. There is no partnership of pov’ers as there is 
in the United States of America, the Dominion of Canada and the 
Commomvealth of Australia. The Pariianient of Great Britain is 
supreme and absolute and no Court of law could declare its Statutes 
2 iltra vires. But th^ Supreme Court of the United States could 
declai^e an act of Congress or a State law null and \-oid as being 
in excess of its jurisdiction. So also the Supreme (Yurt of Ckrnada 
or the Privy Council could declare a Dominion or a Provincial 
Statute invalid. This is what has been done by the High Court of 
Australia in the exercise of similar judicial authority. 

Nationalism and State Rights. 

Another group of critics have joined in a campaign against 
State Rights ” and in favour of National Rights."' They have 
strongly argued in support of proposed amendments of the Constitn- 
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tioii for the enlargement of Federal powers and the contraction of 
the powers of the States. Great stress has been laid on the necessity 
of allowing thf^ \mI 1 of the nation as expressed by the Commonwealth 
Pariiameiit to he su])reme in ail cases , to allow national rule to 
prevail over provincial rule. The cry of Nationalism and 
'■ National Riglirs " is a taking one and lias many attractions, but 
it ought m>t to* he based upon misleading conceptions. 

llio tru(^ nationalism of the ])eop)le of Australia, is to be found 
111 the union and sovereignty of the people rather than in the suprem- 
acy and [u'edonhuanee of the Federai Parliament. , The House of 
Re]3re^eiitatives is no .doubt in form a national Chamlier, hut its 
]}overs are limited and subject to the rights of the Senate, which is 
a Federal ('haniber. The Federal Parliament as a whole does not 
constitute the Commonwealth. The Commonwealth, paccording to 
the ex]>re,ss words of the Constitution, is composed of the union of 
the people anrl the States. Whatever may be the national elements 
of the Commonwealth, they s})ring from its federalism, as expressed 
in the- union of the jieople and the States. The States, as separate 
txoveriiiiig entiti(‘s, are a.s much parts of the Commonw^ealtli as the 
Federal Pa-rlianient and the Federal Executive The correct theory 
of Australian federalism is not that the Federal Parliament is the 
supreme and solo rct>resentative of the national principle, but that 
tlie Common w’ealth is a political union and partnership with a dual 
system of government. That union and partnership derives its 
authority ultinkately from a common source ; the sovereignty of 
the people, wdio, in State electorates send members to the State 
Parliaments and in Federal electorates send members to the Federal 
Parliament. Tiiey are the same people voting in different capacities. 
Thev’^ are the same people-— State in one capacity and Federal in 
another capacity. They are the same taxpayers between whom 
there is no antagonis]n. The States are integral parts of the whole. 
The vitality and success of the whole depends upon the vitality 
and success of the parts. 

This is the ideal of federalism. In the words of Dr. Burgess, 
the eminent writer on the Ameidcan Constitution, it reconciles the 
Imperialism of the Romans, the local autonomy of the Greeks, 
and the individual liberty of the Teutons. It preserves what is 
national, genuine, and enduring in each. An x\ustralian nationalism 
springing from such a tripartite combination will be as potent and 
virile as any the world has yet seen. No true friend of Australian 
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Federation Avili take part in a campaign to imnece.^sarih' reduce 
the influence, dignity, and usefulness of the States in order to enlarge 
the sphere of Federal authority beyond tne practical ret{uireinents 
of national life 

Responsible Government and the Senate. 

During the Federal Campaign, two romarka])Ie ])redic*tions. as 
to the possible political consecpiences of Federation under th(‘ Con- 
stitution were made by prominent ]>ublic men, both of which have 
been negatived by experience. One was a statement by Sir RicmABD 
C. Baker (afterwards President of the Senate) that if we ado])t 
this cabinet systejn it will either kill Federation or Federation will 
kill it." The cabinet s^^stem is the system of Executive knoAMi in 
the British Constitution as “ Responsible Government." Now, the 
essence and characteristics of Responsi])le Government are as 
follows •—The appointment by the King of a Prime Minister, 
being a member of Parliament, authorized to form a xMinisIry 
(Cabinet) being Members of Parliament, to carry on th(‘ Kxc{*utiv<^ 
Government of the country, the possession by that Ministry of 
the confidence of the national or popidar cluimbcT or (‘hom])er 
which has the initiation and control of sup])iies : the ])o[iticai unity 
and collective responsibility of the .Ministry ; the ^linislrx' to have 
a common policy ; the resignation of the Prime jMiiiister to involve 
the resignation of the Ministry. 

In Great Britain it has never been considered essential that 
the Ministry of the day should have the confidence of the Ho\ise of 
Lords. Indeed, it is well known that for many x'ears the Liberal 
Party, when in power in the House of Commons have been in a 
minority in the Chamber of Peers. That, however, has not been 
considered as fatal to Responsible Government, because the Govern- 
ment, strong in the House of Commons, has been generally able to 
persevere and hold office and, under good leadership, to induce the 
House of Lords to pass measures (even some which they disapprove 
of) shown to be demanded by the overwhelming verdict of the 
nation, expressed through a general election. Sir Richard C. 
Baker took the poini that an Executive based on the responsible 
ministry system was inconsistent with true federation. He argued 
that as the laws of the Federation could not be made and altered 
without the consent of a majority of the people, and also of a majority 
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of the States, botlr speaking by their representatives, why should 
not the same principle be applied to the no less important branch 
of the State authority— the Executive Government ? If/’ he 
said “ you give to one House the absolute controi of the Executive 
— if you so arrange that that House shall appoint and dismiss the 
Executive — it does not matter what theoretical powers you give to 
the othei* House, the House which controls the Executive will 
ra]:)id}y assume to itself all ]>owei% and the other House will degenerate 
into a ceremony." The Erecufive in a Federation 1897. 

These views were to some extent supported by Dl* (now^ Sir A.) 
CocHBURx ; Mr. (now Sir) J. H. Gordon ; Mr. Inglis (afterwards 
Justice) Clark ; and Mr. (afterwards Sir) G. W. Hacket. They 
generally contended that the Cabinet System of Executive was 
incompatible with Eederation. Notwithstanding their advice and 
warnings the Cabinet Syetem of Executive was adopted and for 
the simple reason that nothing better was seriously proposed. 

We can nov' S])eak with the results and experience of 18 years 
to guide us and we can sa^" that Eederation has not killed the 
(Jibinot nor has the Cabinet System killed Federation. Both are 
siu’viving and none the worse for their association. The Senate, 
except on one memorable occasion, the contest })etw 0 en the Senate 
and the Cook Administration in 1911 resulting in a double dissolution 
in which the Senate atid the party supporting it were victorious, 
has cheerfully and loyally recognized the Cabinet System as the 
best and most x^racticable method of conducting the Government of 
the country. No question of State rights has arisen in connection 
with the formation or composition of any Federal Ministry. All 
that need be said is that every Prime Minister in forming his Cabinet 
has made an effort to so distribute the offices and honours at his 
disposal as to secure one or more representatives from each of the 
States of the Commonwealth. The only inconvenience experienced 
has been that in order to make room in the Cabinet for representa- 
tives of the whole of the six States, many strong and able men to 
be found in the larger represeirtatives of the larger States have had 
to be left out. 

Another prophecy published in a manifesto to the electors of 
Victoria in 1899 by Mr. H. B. (now Justice) Higgins and others, 
has not been fulfilled. It was as follows ; — 


L.P. 


2 



18 


HISTORICAL SURVEY. 


[Ch, I. 


'' There is every reason for predicting that this State's House 
will contro] the finances of Australia, and thereby control the Execu- 
tive, make and unmake Ministries. It will have equal authority 
mth the People’s House, but a stronger position, and more j^ower. 
The Senators are to have a longer tenure, more secure seats, greater 
prestige as being elected by a whole Colony, instead of by districts 
in a Colony. The Senate Avill be enabled to pursue a policy more 
steadily and continuously than the other House. To the stronger 
House in financial matters Ministers mil gravitate and Ministries 
must bow. The tremendous initiating and guiding pov^er which 
Ministries have, will be welded by the House of the minority, the 
Senate ; and the dangerous position will arise in which one-fifth 
(or less) of the people of Australia, paying one-fifth (or less) of the 
taxes, will have three-fifths (or more) of the control of the expen- 
ditui^e.” Manifesto to Electors of Victoria, 1809. 

These are remarkable words coming from a gentleiiian of such 
critical ability. His vieV'S and apprehensions re])reseut the very 
pole of thought compared with those of Sir Richakd U Baker. 
One of those gentlemen feared that the Senate v'oiild,- undei* a 
Responsible Government be obliterated. The other v^as appre- 
hensive that the Senate would, under the Constitution, bo the 
predominant Chamber. Both of these extreme view^s ha\’e been 
contradicted by actual experience and by the verdict of history. 
The Senate has not, in everj^ respect, come up to the ideals of the 
framers of the Constitution as a State House and a second Chaml^er 
of review but it^has not degenerated into ‘"the ceremou}" " pre- 
dicted by Sir Richakd C. Bakek, neither have Ministries yet had 
to “ gravitate towards or bow down ” to the Frankenstein depicted 
in 'such graphic terms by klr H B. (now Justice) Higgins. 

Federal experience has proved that the Senate is, in actual 
practice not a State House as it was designed by the Constitution 
to be. Its personal composition and pohtical complexion as evolved 
by Federal elections are determined by party votes as much as 
the personal element and political views of the House of Representa- 
tives are so decided. After each genei'al election the Senate 
generally becomes the refiex and rephca of the House of Representa- 
tives. This was the case on the occasion of the Liberal debacle 
and Labour triumph after the double dissolution of Parliament in 
June 1914. This was also the case after the great National triumph 
and Labour defeat in May^, 1917. 
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The Amending Po^er. 

During the Federal Campaign of 1898-9 the strongest oj^position 
was offered to the Constitution on the ground of its alleged rigidity 
and the difficulty that would be experienced in practice in carr^dng 
alterations. It u’as argued that the conditions precedent to an 
ainendmcmt imposed by section 127, viz. : — an absolute majority in 
]->oth Houses and a majority of people voting in the majority of 
States, enabled any amendment to be blocked either by the repre- 
sentative.s in the Senate of a small minority of the Australian people, 
or by a small minority of the Australian people in the subsequent 
voting, should the Senate ever pass the amendment by an absolute 
majority of its members. 

This criticism was based on the assumption that all proposed 
alterations of the Constitution would involve questions of State 
rights or State interests ; that all proposed alterations would be 
adverse to the less ])opulous States and that such States would 
systematically combiiu^ in voting against (institutional changes. 
It ignored tlie fnct that in the bulk of questions possibly arising the 
Australian in all the States would liave a community of 

intoi'osls or of sentiment either in supporting or of opposing modifi- 
cations in the instrument of Government. It also lost sight of the 
cohesive force and practical working of the system of responsible 
government nor had it the prescience to forecast the possible evolu- 
tion of two great Federal parties under whose influence most of the 
Constitutional references would become party questions, conse- 
<:[uently that the people in the more populous and less populous States 
would vote yes ’’ or “ no " in response to ]3arty cries and on strict 
party lines irrespective of State boundaries. This is what has 
actual I y h ap pened . 

We ]>resent elsewhere a tabulated statement showing the results 
of the various Constitutional references to the people. There have 
been, in all, four referenda occasions three of them in connection 
with general elections and one on a day apart from elections. In 
all eleven distinct and separate questions have been submitted to 
the people on these four different occasions. Two onl^^ of the pro- 
posed alterations of the Constitution have received the required 
number of affirmative votes. These were “ the Senate Election 
Referendum in October 1906 (see Constitution, section 13) and 
the State Debts Referendum ” in February 1910 (see Constitution, 
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section 105). Both these amendments secuxecl the necessary 
numerical and State majorities. The Financial Agreement Refer- 
endum ’’ (1910) (see Constitution, section 87) was rejected by a 
numerical majority of 25,324 noesA the majority in three of the 
States voting yes A and -the majority in three of the States voting 
no." This amendment therefore failed on two grounds, viz, : — 
The w^ant of a numerical majority and the w-aut of a State majority 
The Constitutional alterations submitted in April 1911, apart from 
an election, wnre rejected both by a numerical majority of noes 
and by a State majority of noes. The Constitutional alterations 
submitted in April 1913 were rejected by a numerical majority of 
noes ; there w^as an erjuality in the State voting, three States being 
for and three against. None of these amendments have, therefore, 
been lost tlnough any rigidity of the Constitution 

Commonwealth Referenda. 

REFERENDUM, OCTOBER UU)(). 

ConstiOition, Sortion l‘U 
Senatj-: Elkc’tioxs ; Rotation of- Spx^tofjs. 


StatI'] j 

YES. 

NO. 

]\[a)(>ntv for 
YES. 

l\la|orit,v for 

NO.’ 

New South Wales . . * 

286,888 

55,261 

■ 

231.627 


Victoria . . . ; 

282,739 

57,4S7 

225,252 



Queensland 

81,295 

24,502 i 

' 56,793 , 

„ - 

South Australia 

54,297 

8,121 

46,176 i 



Western Australia . . ; 

34,736 

9,274 

25.462 j 



Tasmania - . i 

34,056 1 

7,825 

26,231 



Cominonwealth . | 

774,011 ’ 

162,470 

! 611,511 

— 


REFERENDUM, FEBRUARY 1910. 
Constitution, Section 105, 


State Debts. 


State. 

YES. 

NO 

' Majoritv for 
' YES. 

Ma|oritv for 
NO*. 

New South Wales . . 

159,275 

318,412 


159,137 

Victoria . . 

279,392 

153,148 

126,244 


Queensland 

102,705 

56,346 

1 46,359 


South Australia 

72,985 

26,742 

! 46,243 


Western Australia . . 

57,367 

21,437 

! 35,930 


Tasmania 

43,329 

10,186 

33,143 


Commonwealth 

715,053 

586,271 

; 128,782 

1 

— 
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referendum, FEBRITARY 1910. 
Constitution, Section 87. 

The Financial Agreement. 


St\tes. 

YES. 

NO. 

Maiority for 
YES. 

Majority for 
NO. 

New South Wales . ; 

227,650 

253,107 


25,457 

Victoria . . . . j 

200,165 

242,119 

— 

41,954 

Queensland 

87,130 ! 

72,516 

14,014 

— 

South Australia . . I 

49,352 

51,250 

, 

1,898 

Western Australia . j 

49,050 

30,392 

18,658 

— 

Tasmania . . ! 

32,167 

21,454 1 

10,713 

— 

Commonwealth . . | 

645,514 

670,838 

— 

25,324 


KEFERENDA, APRIL 1911. 
Constitution, Section 51 (r ), (xx.), (xxxv.). 


( J ) LeGJSL iTIVE POW ERS. 


State. 

YES. 

NO. ' 

Majority foi* 
YES. 

Majority fo 

'no; 

New South "Wales ! 

135,968 1 

240,605 


104,637 

Victoria . . 

170,288 

270,390 

— 

100,102 

Queensland 

, ‘69,552 

89,420 

— 

19,868 

South Australia . i 

50,358 

81,904 

— 

31,546 

Western Australia . . 

33,043 

27,185 

5,858 

— 

Tasmania 

24,147 

33,200 

— 

9,053 

Commonwealth . , J 

j 

483,356 

742,704 

) 

259,348 


Constitution, Section 51 (xl.). (New Sub-section). 
(2) Monopolies. 


State. 

YES. 

1 

NO. 

Majority for 

'yes. 

Majority for 
' NO.‘ 

New South Wales . 

138,237 

238,177 


99,940 

Victoria . . 

171,453 

268,743 

— 

97,290 

Queensland 

70,259 

88,472 



18,213 

South Australia 

50,835 

81,479 

— 

1 30,644 

Western Australia . 

33,592 

26,561 

7,031 

— 

Tasmania 

24,292 

32,960 

— 

8,668 

Commonwealth 

488,668 

736,392 

— 

247,724 
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REFERENDA, APRIL 191:]. 
Constitution, Section 51 (i.) 

(1) Trade and Commerce. 


State. 

YES. 

NO 

Ma]oritv fur 
YES. 

Wa]oritv for 

no! 

New South Wales 

317,848 

359,418 



41,570 

Victoria . . 

297,290 

307,975 

j , 

10,685 

Queensland 

146,187 

^ 122,813 

23,374 ; 



South Australia . 

96,085 

91,144 

4,941 



Western Australia . . 

66,349 

59,181 

7,168 



Tasmania 

34,660 

42,084 

‘ 

7,424 

Commonwealth 

958,419 

982,615 

1 ^ 

24,106 


Constitution, Section 51 (xL ). (New Suh-section). 

(2) Trusts and Combines. 


St.vte. 

YES. 

NO. 

Majority for 
YES 

Majority for 
NO. 

New South Wales . . 

319,150 

:158,155 


39,005 

Victoria . . 

301,729 

305.268 



3,539 

Queensland 

147,871 

122,088 

25,783 


South Australia 

96,400 

90,185 

6,215 


Western Australia . . 

67,342 

58,312 

9,030 


Tasmania 

34,839 

41,935 


1 7,096 

Commonwealth 

1 967,:331 

975,943 

I 

I 8,612 

i 


Constitution, Section 51 (xxxv. (a.) ). 

(3) Arbitration in Railway Disputes. 


State. 

YES. 

New South Wales . 

316,928 

Victoria . . 

296,255 

Queensland 

146,621 

South Australia 

96,072 

Western Australia . . 

65,957 

Tasmania 

34,625 

Commonwealth 

956,358 


NO. 

Majority for i 
YES. 

1 

Majority for 
NO* 

361,743 


44,815 

310,921 

— 

34,666 

123,859 

22,662 



91,262 

1 4,810 



69,965 

, 5,992 



42,296 


7,67J 

990,046 

■ 

1 33,688 
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Constitution, Section 51 (xx.). 
(4) Corporations. 


St vtk. 

1 YES 

NO. 

Majority for 

‘yes. 

Majority for 
NO. 

New South Wales . 

i :U7,6t)8 

361,255 


43,587 

Victoria 

i 298,479 

308,915 

— 

10,436 

Queensland 

146,930 

! 123,632 

23,304 

— 

South Australia 

! 96,309 

91,273 

5,036 

— 

Western Australia . . 

! 66,595 

I 59,445 

7,150 i 

— 

Tasmania 

' 34,724 1 

' 42,304 

2. 

7,580 

Coininoinvealtli 

i 960,711 1 

‘ I 

986,824 


26,113 


Constitution, Section 51 (xxxv.) 

(5) iNorsTRiAJ. Matters : L.vbour and Employment. 


St \te 

YES. 

NO. 

Majority for 

‘yes. 

Majority fo 
NO. 

New South Wales . . 

318,622 

361,044 


42,422 

Victoria . . 

297,892 

309,804 

— 

11,912 

Queensland . . ; 

147,171 

123,554 

23,617 

— 

South Australia 

96,626 j 

91,361 

5,265 

_ — 

"Western Australia . . 

66,451 1 

59,612 

6,839 

— 

Tasmania 

’ 34,839 j 

42,236 

— 

7,397 

Commonwealth 

961,601 1 

i 

987,611 

— 

26,010 


Constitution, Section 51 (a.) (i.). (New Sub-section). 
(6) Nationalization of Monopolies. 


State. 

YES. 

NO. 

Majority for 
YES. 

Majority for 

no: 

New South Wales . . 

301,192 

341,724 


40,532 

Victoria . . 

287,379 

298,326 

— 

10,947 

Queensland 

139,019 

117,609 

21,410 

— 

South Australia 

i 91,411 

86,915 

4,496 

— 

Western Australia . . 

! 64,988 

57,184 

7,804 

— 

Tasmania . .i 

! 33,176 

40,189 

— 

7,013 

Commonwealth 

917,165 

941,947 

— 

24,782 
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COMMONWEALTH LEGISLATION. 


PART I. 

ORGANIC LEGISLATION. 

(1) ORGANIZATION OF THE EXECUTIVE. 

The Executive Power. 

By the Constitution the executive power of the Coniiuoii\^'ealth 
is vested in the Governor-General and a Federal Executive Council 
(sections 61 and 62). The Govarnor-General is authorized to 
appoint political officers being members of the Federal Parliament 
and Ministers of State to administer such Departments of State 
as may be established (section 64). By the Constitution, section 65, 
it is enacted that until Parliament otherwise pro\ndes the number 
of Ministers of State shall not exceed seven, and by section 66 that 
the appropriation for ministerial salaries shall not be more than 
£12,000 per year until otherwise provided. 

Customs and Excise Department. 

The Departments of Customs and Excise in all the States, 
upon the Proclamation of the Commonwealth on 1st January, 1901, 
were automatically transferred to the Commonwealth under section 
69 of the Constitution without any proclamation or executive Act, 
and they thereby came under the control of the Commonwealth 
Minister of Trade and Customs. All the Customs and Excise laws 
and the administrative regulations in force in the States temporarily 
remained in operation until the passing of the Commonwealth 
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(‘ii.stoins A<lniiin.''tr<ition Act 1901, "which re-organized and unified 
the CustouiN and Excise services and rules and methods of adminis- 
tration (A>toms Act 1901-16: Beer Excise Act 1901-12: Dis- 
tillation Act 1001 Excise Act 1901 , S]>mt Act 1906-15. To the 
Gustoius 1 )e])a.rtnmiit is entrusted the administration of sub-depart- 
ments ilealinu’ w ith qiubrantine, fisheries, analysis, suga.r and other 
Bountu‘s, bglil -]ionN(\>>. Iieaeons and buoys and Inter-State Com- 
mission. 


Naval and Military Department. 

In the exercise of* power conferred by the Constitution, section 
69, the seiiarate Defence Departments Forces, Army, Navy and 
Armaments of the States were, in March 1901, by Proclamation, 
transferred to the control of the Commonwealth Minister of Defence. 

By th(‘ .Ministers of State Act 1915, the number of Ministers of 
State \va.s iiua-c^ised from seven to eight and the annual lump sum 
a.p])i’opria-t i«)n to ^‘>.650. This alteration was made in order to 
]>rovide for th{‘ apf)oint nuait of a ^Minister for the Navy. Mr. 
J. A. dnxsHX b(H*afm‘ t lu^ first holder of this ofliee 

Postal, Telegraphic and Telephonic Department. 

Cnder the ( \mstitution, section 69, the separate State Postal 
and Tidegraphic De]ia.rtmeiits were, by Proclamation dated 1st 
March 1901, ainaL’ imatcd and taken over by the Federal Executive 
and ]-^laccd under the control of the Federal Postmaster-General. 
On 1st December in the same yeai* the Commonwealth Post and 
Telegraph Act lOOl, came into operation and the State laws relating 
to administration which had been temporarily preserved ceased to 
operate and were superseded by Federal laws. ' The chief adminis- 
tration of the Department was vested in the Postmaster -General, 
a responsible ]\linister of Cabinet rank who has authority to delegate 
some of his ]mwers to chief officers in the States commonly called 
Dep \ it y Post i n asters - General . 

The Treasury. 

This Department dates from the Proclamation of the Common- 
wealth. It comprehends the following business branches :— 
Treasury sujiervision of revenue, finance and taxation ; invalid and 
old-age pensions ; maternity allowance ; government printing. 
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Home and Territories. 

This Department was also created by Proclamation with the 
establishment of the Commonwealth. It was, for several years, 
charged with the following business : — Federal Caj)ital ; Electoral 
Act ; Public Works ; Census and Statistics , Meteorological Obser- 
vations. 

Works and Railways. 

In July 1916, a Department of Works and Railways was formed 
which took over most of the functions of the Home Affairs. 

Law and Justice. 

The Attorney-Generars Department was created by Proclama- 
tion on the 1st January, 1901. It deals with the following matters : 
— High Court business ; Court of Conciliation and Arbitration : 
Patents ; Trade Marks ; Copyrights and Designs ; War Legislation. 

By the Act, No. 28 of 1916, provision was made for the appoint- 
ment of a Solicitor-General of the Commonwealth to perform such 
duties and functions as may be prescribed by any Act or as may be 
delegated to him b.y the Attorney -General in pursuance of any Act. 
The Attorney-General is authorized, in writing, to delegate to the 
Solicitor-General any of his powers and functions under any Act 
so that the delegated powers ma^^ be exercised by the Solicitor- 
General as fully and as effectively as by the Attorney-GeneraL 
Under this legislation Sir Robert Gakran became the first Solicitor- 
General. 

Prime Minister. 

A new Department under the supervision of the Prime Minister 
estabhshed by Proclamation on 30th December. 1911, is one of 
the latest additions To the Executive organization of the Common- 
wealth. It has taken over from the Home Affairs the supervision 
of the Public Service Commissioner's Office, the Audit Office from 
the Treasury ; the Executive Council from the External Affairs. 

Repatriation. 

This is the last created Department m the Commonwealth 
Government. By the Minister of State Act 1917 the number of 
Ministers was increased to nine, and the appropriation to £15,300 
per year. This Act was passed to enable the appointment of a 
Minister for Repatriation. Senator E. D. Milled became the first 
Minister. 



Ch. 11.] ORGANIC LEGISLATION. 


Public Service. 

The Common wealth Public Service Act 1902-11 has made 
] 7 ermanent provision for the management of the public servants in 
the various Dep^irtments the appointment, discipline, promotion, 
retirement, or dismissal of public servants ; the conditions and 
tenure of their office ; the remuneration for their services ; the 
holding of examinations for the test of qualification for appoint- 
ment and another’ entitling to promotion. The Public Service 
Commissioner assisted by a staff of inspectors has been appointed 
to perform im])ortant functions such as : — The classification of 
work : the supervision of officers ; the conduct of examinations 
and tests ; and generally to preside over the service and to recom- 
mend to tlie Ck)vernment any changes and improvements that may 
be deemed necessary. 

(2) ORGANIZATION OF THE LEGISLATURE. 

The Legislative Power. 

Tlic C'onsJ:itutioii, Chapter I., established the Federal Parlia- 
m<‘nt iqmn the bicameral system consisting of the Senate and the 
House of Representatives. In various sections beginning with the 
words " until the Pailiament otherwise provides the Constitution 
made temporary provisions in matters of organization and procedure 
giich as -The franchise ; the qualification of members and electors 
and the conduct of elections. These temporary provisions have 
since, been superseded by Federal legislation wffiich may now be 
deemed to be part of the Constitutional fabric. 

Electoral Procedure. 

The Commonwealth Electoral Act 1902-1911 made arrange- 
ments for the conduct of elections for the House of Representatives 
and the Senate. Each State is distributed into Electoral Division 
equal to the number of members of the House of Representatives 
requiring to be chosen therein ; in other words they are equal and 
single electorates in each of the States. The Senators are chosen 
py the people of each State voting as one electorate. None but 
enrolled electors are entitled to vote. No elector can vote more 
than once at each election. The mode of voting is by secret ballot 
except in the case of voting by post which, however, has since been 
repealed. Then follow provisions for the limitation of election 
expenses ; the prohibition of treating and undue influence ; 
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the poiliiig ; the scrutiny ; the declaration of the poll ; the settle- 
ment of disputed elections by the Court of Disputed Returns. 
The Senate Election Act 1903 made provision for the filling of 
casual vacancies in the Senate. 

The Constitution Alteration (Senate Election) Act 1906 alters 
the dates on which, by the rule of rotation, the office of Senator 
begins and ends. 

The Representation Act 1905-11 makes permanent provision 
for determining the number of members for the House of Repre- 
sentatives to which the j)eople of each State are entitled, making 
allowance for fluctuations of the population. 

Qualification of Electors. 

The Commonwealth Electoral Franchise Act 1902 provides that 
the qualification for the right to vote in the choice of membei’S of 
the Senate and the House of ReY)resentatives shall be as follows : — 
Adult British subjects of either sex who have lived in Australia for 
six months continuously. Aboriginal natives of Aaistralia, Asia, 
Africa, or the Islands of the Pacific, except Now Zealand, cannot 
vote at Federal elections unless they have acquired a right to vote 
at Elections for the Lower House of a State Parliament. 

Qualification of Members. 

The qualification of members are the same as those of electors. 
The only disqualification of member additional to those prescribed 
by the Constitution is that no members of a State Parliament shall 
be qualified to be nominated as a candidate for the Senate or the 
House of Representatives. 

Allowance to Members. 

Members have in section 48 of the Constitution a right to 
allowance for their services to be paid out of the Consolidated 
Revenue. The amount was fixed by that section at £400 per year 
until Parliament otherwise provides and Parliament has other- 
wise provided by increasing the allowance of Members to £600 
per year except in the case of Members who are Mmisters of State 
in receipt of Ministerial salaries ; they continued to receive £400 
per year in addition to their official salaries. Parliamentary Allow- 
ances Act 1907. 
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The Privileges of Parliament. 

The privileges of Parliament are by section 49 of the Constitu- 
tion. similar to those of the House of Commons until otherwise 
declared by Federal Statute law. The only privilege legislation so 
far pcossed is the Parliament Papers Act 1908 which provides that 
no action or ])roceeding, gWW or criinina], shall lie against any person 
for puldishing any document published under the authority of the 
Senate or the House of Representatives. 

(3) ORGANIZATION OF THE JUDICIAL POWER. 

The judicial power, of the Commonwealth is by the Constitution 
vested in the High Court, but, by Federal legislation, a Chief Justice 
and Justices have been appointed and original and appellate juris- 
diction has been more fully defined and elaborated. Federal juris- 
diction has been conferred on the several Courts of the States subject 
to the right of a])poal to the High Court. The High Court has been 
given exclusiv(‘ and final jurisdiction in all questions arising as to 
th(^ limits infer sa of the Constitutional powers of the Common- 
wealth and those of the 8tat(%s and any case involving such an issue 
u])on being instituted in a State Court can be at once removed to 
th(‘ High Court 

Judiciary Act, No. (5 of 1903, section 4, made provision for the 
ap])ointment of a Chief Justice and two Justices and the following 
became the first Judges of the High Court, viz , The Right Hon. 
Sir Samuel Walker Grifeith, G.C.M.G , P.C., to be Chief Justice ; 
the Right Hon. Sir Edmund Barton, G.C.M.G., P.C. and the 
Hon. Richard E. O’Connor, to be Justices of the High Court. 
By the Act, No. 5 of 1900, the number of Justices was increased 
to four, and the Hon. Isaac xA.. Isaacs and the Hon. Henry B, 
Higgins were appointed to fill the vacant places. By the Act. 
No. 31 of 1912. the number of Justices was increased to six and 
the Hon. F. G. Duffy and the Hon. Charles Powers were appointed 
Mr. Justice O’Connor died in November 1912 and the Hon. George 
Edward Rich was appointed to succeed him in April 1913. 

Incidental to the judicial power of the Commonwealth, legis- 
lation has been passed under the name of The High Court Procedure 
Act 1903-15 and the Evidence Act 1905. 

Legislation in aid of the judicial power reserved to the States 
is embodied in the Service and Execution of Process Act 1901-12 
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which affords valuable facilities for the enforcejiient of civil judg- 
ments, the services of writs and summonses in civil cases and the 
execution of warrants for apprehension in criminal cases at the 
instance of litigants in one State against debtors and wrong-doers 
residing in or taking refuge in another State. The State Laws and 
Records Recognition Act 1901 is a fitting accompaniment to the 
principal measure. 


PART II. 

GENERAL LEGISLATION, 

Trade and Commerce. 

The trade and commerce power vested in the Federal Parlia- 
ment is probably the widest, most comprehensive and far-reaching 
of all the several distinct grants of legislative authority contained 
ill the Constitution. It must not be confused with the taxing 
powder but even without the special taxing power conferred, it 
could under the commerce power have imposed duties of Clistoms 
in the importation of goods. As illustrations of the immense sweep 
and range of the commerce power the following Federal Acts may 
be mentioned wliich ow'e their origin and legality to this grant of 
powder. 

The Sea Carriage of Goods Act 1904 gave legal remedy to the 
owners and shippers of goods wdiich, wLilst being conveyed in ships 
engaged in the inter-state or external trade have been lost or 
damaged through unseaworthmess of such ships or through negli- 
gence in their navigation. 

The Secret Commissions Act 1905, makes it a punishable 
offence for agents of a principal engaged in inter-state or external 
trade (1) to accept any secret commission, gift, consideration or 
reward for anything done or forbearance observed in relating to 
his principal’s affairs or (2) to bu}^ from or sell to himself any goods 
for or on behalf of his principal without the knowledge or consent 
of his principal. 

The Commerce (Trade Description) Act 1905, provides for the 
inspection of imports and exports, and for the promulgation of 
regulations prohibiting the importation into or the exportation 
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from the Coininomyealtli of specified goods unless there he applied 
to those goods in a ])rescribed manner a trade description of such 
a cliaracter and relating to such matters as may be prescribed. 

The Seamen s Compensation Act 1911 is a striking example of 
the elasticity and all comprehensiveness of the commerce and 
navigation ])o\\*ers. It gives persons employed on board ships 
engaged in the inter-state or external trade a right against the 
owners to recover compensation for personal injuries sustained by 
accident in the course of their employment with or without proof 
of negligence. 

The main provisions of the Australian Industries Preservation 
Act 1906- lit prohibit and penalise contracts, trusts and combines, 
in restraint of inter-state or external trade ; they derive their 
validity from the Federal control over inter-State and external 
commerce. 

The Inter-State Ci)mmission Act 1912 has been passed partly 
by the authoi*ity conferred by the Constitution, section 101 and 
])artly in the exercise of the commerce pow-er : section 51 (i.). The 
[>rinci]}al dutids of the Commission are to execute and maintain 
within the Commonwealth the provisions of the Constitution relating 
to trade and (‘ommerco and of all la^vs made thereunder. 

External Affairs and JElelations. 

Ill the exercise of power conferred by the Constitution, section 
51, sub-section xxx. ’* External Affahs,'’ and sub-section xxx. 
“ Relations of the Commonw^ealth with the islands of the Pacific,’’ 
three Acts have been yDassed of great importance, significant of 
Commonwealth influence expansion and representation abroad 
having in some respects extra-territorial operation. 

The Extradition Act 1903, provides for the surrender to foreign 
countries of fugitive criminals found and arrested in the Common- 
w^ealth for crimes committed in such foreign countries and for the 
requisition by the Commonwealth for the surrender to the Common- 
w^ealth of fugitive criminals accused of crimes committed in the 
Commonw^ealth and arrested in other countries. 

The Pacific Islands Labourers Act 1901-06 made laws for the 
restriction and prohibition of the introduction of labourers from the 
Pacific Islands into Australia. It gave the Minister power subject 
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to excexjtions defined in the Act of 1906 to order the deportation 
and return to the Islands of any native inhabitant of such Islands 
found ill Australia after the 31st December 1906. 

The High Cbininissioner Act 1909 authorized the apx>ointnient 
of a representative and agent of the Cominonv^ealth in the United 
Kingdom to perform such duties as may be assigned to him by 
the Governor-General. The Right Hon. Sir George Reid was 
axipointed the first High Commissioner and in October 1915 he was 
succeeded by the Right Hon. Andrew Fisher. 

Postal, Telegraphic and Telephonic Service. • 

The Post and Telegraxih Act 1901-12 made laws for the conduct 
of the Postal Telegraphic and Telephonic Services. The Postal 
and Telegraph Rates Act of the 1st November 1902 and the Postal 
Rates Act of 1912 established uniformity throughout the Common- 
wealth in the rates charged (1) for the transmission of nev'spapers 
by post ; (2) for the transmission of messages liy telegraph ; and 
(3) for the transmission of letters, cards, parcels, and liooks, by post. 

• 

The Wireless Telegra])hy Act 1905 gave to the Postmaster- 
General the exclusive x^rivilege of establishing and maintaining 
stations and appiliances for the imrposes of transmitting and receiving 
messages by wireless telegraphy. 

The Telegraphic Act 1909 enabled the ’Governor-General in 
case of emergency to authorize any officer of the Commonwealth 
to assume possession of and take control of any submarine ‘cable 
or any wireless telegraph or any telephone within the Commonwealth. 

The Pacific Cable Act 1911 gave authority to the Pacific Cable 
Board to construct and work a submarine cable between Doubtless 
Bay, New Zealand and Australia. 

Naval and Military Defence. 

The Federal system of defence by land and by sea and the 
command theieof, its organization and discix^line, compulsory 
military training drill and service is elaborated in the Defence Act 
1903-15 ; Naval Defence Act 1910-12. The land forces have been 
unified, systematized and strengthened. In the first Defence Act 
1903, the command of the Military Forces of the Commonwealth 
was entrusted to the General Officer Commanding and that of the 



GENERAL LEGISLATION. 


,33 


ch. n.] 


naval forces to the Naval Officer Commanding. By later legisia* 
tion these commanders were dispensed with and the Governor- 
General has constituted a Council of Defence and a Board of Adminis- 
tration for the military forces called the Military Board and a 
Board of Administration for the naval force called the Naval Board, 
having such functions as are prescribed by regulation. In time of 
war the Governor-General may place the defence force or any part 
thereof under the orders of the Commander of any portion of the 
King's regular forces or the King’s regular naval forces as the 
case may be. There is also an Inspector-General for the military 
forces and a Dmector of the naval forces : Defence Act 1903- 
1912, sections 8 and 28. Whenever the Commonwealth naval 
forces are acting vith the King’s naval forces the forces so acting 
together are deemed to be one force and are to be in the command 
of the Senior Naval Officer present acting in command : Naval 
Defence Act 1911, section 3 

The Naval Agreement and Subsidy Act 1903 providing a 
contribution of £200,000 per year towards the British Fleet has 
been su])erseded by the assumption of direct responsibilities for 
and direct control over naval defence in Australian waters and the 
establishment of a Royal Australian Navy under the name of a 
Fleet Unit. 

In addition to the ordinary powers conferred on the Govern- 
ment under the Defence Act 1903-17 extraordinary war powers 
have been granted by the following Acts, viz. : — 

War Precautions Act 1914-15. 

Trading with the Enemy Act 1914-16. 

War Loan Act 1914-17. 

Enemy Contracts Annulhnent Act 1915. , 

War Census Act 1915-16. 

Australian Soldiers’ Repatriation Fund Act 1916. 

Unlawful Association Act 1916-17. 

. War-Time Profits Act 1917. 

Australian Soldiers’ Repatriation Act 1917 

War Pensions Act 1914-1916. 

Wheat Storage Act 1917. 

Coinage, Currency and Legal Tender, 

The Commonwealth has, so far, taken no action to assume the 

control of the coinage of gold which at present is being carried on 
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Hi the branches of the Royal Mint existing in Ne^' South Wales, 
Victoria and West Australia which are subsidized by the State 
Governments. 

The Coinage Act passed in 1909 ji^ovided that the future 
Australian coinage should consist of the following coins — In gold, 
£5, £2, £1, and 10s. , in silver, 2s., Is., 6d., and 3d, ; and in bronze. 
Id. and |-d. Gold was made a legal tender up to any amount, 
silver up to 40s., and bronze up to Is. Ultimately the coinage 
was to be undertaken in Australia, liut for the time an agreement 
was made with 'the authorities of the Royal Mint in London for the 
coinage of silver and copper coin in London; to be shipped to Aus- 
tralia as required, the old silver and copper coin was to be gradually 
withdrawn, from circulation in Australia. Considerable revenue 
is being derived from the profits made by the coinage of silver and 
copper. The profits so far having been £347,297 from silver coin 
and £12,423 from bronze coin. 

Commonwealth Note Issue. 

By the Australian Notes Act 1910 the Commonwealth Treasurer 
was em]30wered to issue notes to be a legal tender throughout the 
Commonwealth and redeemable at the Seat of Government. The 
denominations of the notes were to be from 10/- up to £100 each. 
The Act directed the Treasurer to hold the following reserve of 
gold coin as security for payment of the notes, viz. : (a) An amount 
not less than quarter of the amount of notes issued up to seven 
milhon pounds and (6) an amount equal to the amount of xlustralian 
Notes issued in excess of seven millions pounds. By the Amending 
Act of 1911, No. 21, the reserve clause was altered to read as 
follows : — “ The Treasurer shall hold in gold coin a reserve of not 
less than quarter of the amount of Aastraiian Notes issued." This 
amendment was intended to come into force on the 1st July, 1912. 
Its operation was afterwards deferred until the Commonwealth 
elections 1913. These elections resulted in the return to power 
of another Administration and the new Treasurer, Sir Johh (after- 
wards Lord) Forrest announced his intention, during his tenure in 
office, of maintaining the reserve at the rate provided in the original 
Act. He went out of office in September 1914 ; but since then 
there has been a very great change in the proportionate gold 
reserve. 
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On 30th June, lOlO, the value of the notes issued and unre- 
deemed was £45,057,616, agahrst which there tvas a gold reserve of 
1:16,262,603, leaving an uncovered amount of £28,794,923. 

At the ontl of August 1918, Australian notes to the value of 
no lesvS than £54,552,794 had been issued and were not redeemed. 
As against this issue there Avas a gold reserve of £17,659,754 leaving 
an uncovered amount of £36,893,040, 

It thus appears that a large proportion of the notes — all of 
which are payable on demand — is permanently uncovered by gold, 
and this iiroportion constitutes an undoubted part of the pubhc 
debt. This item is constantly liuctuating in amount, and financially 
resembles a bank overdraft on wEich no interest is payable. No 
reference has been made to the uncovered notes in the tables 
officially summarising the ]Aubiic debt. 

The Commonwealth Bank. 

f^y an Act passed in 1911 provision was made for the creation 
of a Ck)m monwealth Bank authorized to carry on Savings Banlcs 
ordinary lianldng as Avell as Government banking business. It 
was not einpoAcered to issue bank: notes but in other respects it 
had the functions of an ordinary bank of issue. It was to he managed 
by a Governor and a Deputy-Governor to be appointed by the 
Governor-General. The capital of the bank was origmally fixed 
at £1,000,000 sterling to be raised by the issue and sale of 
debentures. In 1914 an Act was passed to increase the capital 
of the banlv to £10,000,000 but no additional capital has, up to the 
present, been advanced by the Commonwealth Government to the 
Bank. The first step in the organization of the bank was to appoint 
as Governor Mr. Dennison Milleb of the Bank of New South 
Wales and Mr. James Kell of the Bank of Australasia was subse- 
quently appointed Deputy-Governor 

Bounties. 

In the exercise of exclusive power to grant bonuses or bounties 
on the production or export of goods the foUowiug Acts have been 
passed, namely : — Sugar Bounty Act 1903 ; 1905 ; *1912 ; Bounties 
Act 1907 ; Cotton and fibres — ^fiax and hemp ; jute ; sisal-hemp ; 
oil raw materials ; cotton-seed ; linseed (flax seed) ; rice ; rubber ; 
eofiee, raw ; fish, preserved ; fruits dried ; combed wool or tops. 
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Manufacturers’ Iron-work Encouragement Act 1908-12. Iron 
Bounty Act 1914-1915. Shale Oil Bounties Act 1910. Wood Pulp 
and Rock PhosiDhate Act 1912. 

Insurance. 

The Life Insurance Companies Act 1905 limited the amount of 
insurance money payable on the death of a child and prohibited 
the payment of insurance money on the death of a child to any 
]Derson except the parent or the person representative of a parent. 
The Marine Insurance Act 1909 contains a consolidation of the laws 
relating to this branch of Insurance. 

BiUs of Exchange and Promissory Notes. 

The Bills of Exchange Act 1909-12 is a codification of the law' 
relating to this branch of negotiable instruments based on the 
English model. 

Copyrights, Patents, Designs and Trade Marks. 

Up-to-date legislation on these subjects are to be found in the 
Customs Act 1901-10, section 52a ; the Patents Act 1903-9 ; the 
Trade Marks Act 1905-12 ; the Designs Act 1906-12 ; the Patents, 
Trade Marks and Designs Act 1910-1914 : Copyright Act 1905-12. 

Exclusion and Naturalization Laws. 

Legislation to regulate immigration and emigration and the 
exclusion from Australia of undesirable and unhealth}' persons, 
including paupers and criminals, is to be found in the Immigration 
Act 1901-12 ; The Pacific Islands Labourers Act 1901-6. Desirable 
aliens of good repute and qualified by residence may be naturalized 
and admitted to citizenship but not as a right. 

Industrial Laws. 

The Commcnwealth Concihation and Arbitration Act 1904-15 
utilizes to the fullest extent the limited Federal control over labour 
and employment conferred by section 51 (xxxv.). It vests in a 
Court consisting of a. President, the authority to prevent and settle 
by conciliation and arbitration industrial disputes extending beyond 
the limits of any one State. One of the principal and unexpected 
features of this legislation has been the authorization and creation 
of a network of industrial associations or organizations having the 
conduct of labour and employment matters in the interests of and 
on behalf of employers and workers 



. 3 ' 


Ch. n.] C4ENERAL LEGISLATION. 


The difficulties of intei’^^retation of the grant of power hav< 
been very great, raising such questions as the extension of the Ao'i 
to State raihva 3 ss and State tramways ; preference to unionists 
the union badge ; attempts to make general regulations or commor 
rules ; attempts to make the Federal awards supersede the deter- 
mination of State Wages Boards ; the extent to which the High 
Court can control the proceedings of the Arbitration Court b^^ a 
uTit of ])rohibition. 

In connection with the naval and military service, the Com- 
monwealth public service and works and railways within the 
Federal Territories, including the Federal Capital, Federal control 
over labour and emplo 3 mient is of course unfettered. 

Invalid and Old-Age Pensions and Maternity Allowance. 

The liberalit 3 ^ of the Invalid and Old-Age Pensions Act 1908-12 
passed pursuant to the express provisions of the Constitution, 
section 51 (xxni.) and the Maternity Allowance Act 1912, passed 
in pursuance of sub-section xxxix. and section 81 (the approj^riating 
[)o\\'<u*) is shown by papers presented to Parliament in connection 
with the Budget of 1918. 

Shipping, Navigation and Lighthouses. 

Some indication of the great extent of Federal control over 
navigation and shipping and sea-borne trade and commerce (inter- 
state and external) and those engaged in it are afforded by the Sea 
Carriage of Goods Act 1904 ; the Seamen's Compensation Act 
‘1911 ; 'the Navigation Act 1912 reserved for the Royal Assent ; 
the Lighthouse Act 1911-15 ; the Inter-State Commission Act 1912 
and in the awards of the Commonwealth Court of Conciliation and 
Arbitration in maritime enterprises under the industrial legislation 
authorized hy the Constitution, section 51 (xxxv.). 

Acquisition of Land. 

By the Land Acquisition Act 1909 the Commonwealth was 
authorized to acquire any land required for |)ublic purposes. Such 
land may be acquhed either by agreement with the owner or by 
compulsoiy process. 

Inter-State Elvers. 

The power of the Commonwealth over inter-state rivers and 
navigation is illustrated in the River Murray Water Act 1915, 
which ratified an agreement entered into between the Prime Minister 
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of the Conimonwealtli and the States of New South Wales. ^ icterus 
and South Australia for the ajipointineut of an Inter-State Goininis- 
sion authorized to construct works necessary for the storage and 
distribution of the waters of the Kiver Murray . 

Federal Capital and Territories. 

The control of the Commonwealth ovtr Federal Territories is 
exercised hi such legislation as the following ; — 

Papua Govermnent Act 1905. 

Seat of Government Acceptance Act 1909. 

Northern Territory Acceptance Act 1910. 

Northern Territory Administration Act 1910. 

Seat of Government Administration Act 1910. 

Norfolk Island Act 1913 

Seat of Government. 

Seat of Government Acceptance Act 1909 and the Seat of 
Government Administration i\.ct 1910 provided for the establishment 
and organization of the Federal Capital. Already about £1,742,632 
has been spent in this great enterprise. 

Northern Territory. 

0]i the 7th November, 1907, the Commonwealth ard the 
State of South Australia entered into an agreement for the surrender 
to and acceptance by the Commonwealth of the Northern Territory, 
subject to approval by the Parliaments of the Commonwealth and 
the State. This approval was given by the South Australian 
Parhament under the Northern Territory Surrender Act 1907’ 
(assented to on the 14th May, 1908) and by the Common v'eaith 
Parliament under the Northern Territory Acceptance Act 1910 
(assented to on the 16th November, 1910). The Territory accord- 
ingly was transferred by Proclamation to the Commonwealth on the 
1st January, 1911. 

It is a territory under the Commonwealth Constitution, Section 
122. but is not apart of the Commonwealth under covering clause VI. 

The Commonwealth has assumed liability for payment of loans 
previously contracted by South Australia in connection with the 
Northern Territory. It has also assumed entire responsibility 
for the Administration of the Territory and the Port Augusta and 
Oodnadatta Railway. The debts and iiabiliti'^s taken over by the 
Commonwealth were as follows : — Loans £3,657,836 ; railway 
responsibility £2,274,486 ; total £5,932,322. 
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Papua. 

On the 16th November, 1908, Papua or British New Guinea 
v^as ])laced under the Administration of the Commonwealth ; it is 
under th<^ (Commonwealth but not a part of the Commonwealth 
nhich has since contributed the sum of £30,000 per year towards 
the Government and protection of this territory : Constitution, 
Section 122. 

Commonwealth Railways, 

The construction and taking over and maintenance of railways 
was authorized by the follovdng Acts : — 

Kalgoorlie to Port Augusta : Railw^ay Survey Act 1907. 
Kalgoorlie to Port Augusta : Railway Act 1911-12 
Port Ear win to Pine Creek : Northern Territory Act 1910. 
Pine Creek to Katherine River ; Railway Survey Act 1912 . 
Pine Creek to Katherine River : Railway Act 1913. 

The Coinmoiiwaalth Railway Act 1917 made permanent pro- 
vision for the management of Federal railways. 

Tiie railway’' built by South Australia from Port Darwin to 
Pino i ’reck, 140 miles, first came under the jurisdiction of the Depart- 
ment of External Affairs, and ’was worked under the Administrator 
of the Northern Territory. On the 1st July, 1915, the management 
of the line w’as handed over to the Commonwealth Railway Depart- 
ment. 

In the Northern Territory Acceptance Act, the construction of 
a trans-continental line from South Australia to the Northern 
Territory is provided for. The line has been extended from Pine 
Creek to Katherine River. The total cost of the line from Darwin 
to Katherine River has been £1,625.244. The connecting line from 
Katherine River to Oodiiadatta is in course of survey. 

The line from Port Augusta to Oodnadatta, 478 miles, 
by the State of South Australia was taken over by the Common- 
wealth Government from 1st Januarj^ 1911, but was held under 
lease by the South Australian Government until 31st December 
1913. It is provided in the Northern Territory Acceptance Act 
that the Commonwealth shall annually reimburse the State with 
the interest payable on the amount of loans raised by the State 
for the purpose of constructing the railway and the agreement for 
w'orking the line prescribed that the Commonwealth is responsible 
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to the State for any financial loss incurred b.y the State in the work- 
ing and management of the railway, but is entitled to receive from 
the State any profit made in such working and management. 

The line from Queanbeyan, New South Wales, to Canberra, 
Federal Territory, five miles, was built by the Railway Construction 
Branch of the Public Works Department, New South Wales, and 
was completed and taken over by the Chief Commissioner of Rail- 
ways for that State, who has, for the time being, agreed with the 
Commonwealth Government to work it. The line was o}3ened for 
Commonwealth ‘ departmental goods traffic on 25th May, 1914. 
Capital cost £50,000. 

The trans-continental line, Kalgoorlie to Port Augusta, 1,053 
miles, built by the Commonwealth at a cost of £7,123,744 was 
opened for traffic on the 22nd day of October, 1917. 

Legislation with Respect to Contracts. 

There is no general grant to the Federal Parliament of power 
to legislate respecting contracts made within the States, but it has 
full and unlimited authority to do so res]3ecting contracts made 
within the Federal Territories, the Seat of Government and with 
respect to inter-state and external trade, and with regard to 
Federal business and services. 

The general power over contracts is still reserved to the States. 
There are, however, several specific assignments of such power 
which have been exercised in the following Federal Acts : — ' 

Constitution, Section 51 (xxii.) : Coinage (Legal Tender) Act 
1909. 

Constitution,. Section 51 (xiii.) : Australian Notes (Legal 
Tender )Act 1910-11 ; Commonwealth Bank Act 1911. 

Constitution, Section 51 (xiv.) : Life Insurance Companies 
Act 1905 ; Marine Insurance Act 1909. 

Constitution Section 51 (xvi.) : Bills of Exchange and 
Promissory Notes Act 1909-12. 

There is an indirect or implied grant of power to the Federal 
' Parliament to regulate contracts in connection with the inter-State 
and external trade and commerce : Section 51 (i.). Thus the Sea 
Carriage of Goods Act 1904 declares what shall be the implied 
conditions or warranties of a bill of lading, and what clauses shall 
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be prohibited in a bill of lading, preventing persons from contracting 
themselves out of the benefits and protection of the Act. The 
Australian Industries Preservation Act 1906-10, sections 4 to 7, 7a 
and 7 b ])rohibit and declare illegal any trusts, combines or refusals 
to deal, in restraint or monopoly of inter-state or external trade. 
The Contract Immigrants Act 1905 declares that agreements made 
b}' persons outside Australia to perform manual labour within Aus- 
tralia u]>on arrival in Australia are absolutely void and unenforce- 
a})ie in Australia iinless made in conformity with the conditions of 
t he Act . 

Actionable Wrongs Independent of Contracts. 

The Federal Parliament has no general authority to pass laws 
respecting torts or vnongs (such as negligence) committed within 
any of the States but it has an uncfualified jurisdiction to do so in 
relation to the Commonwealth Public Service, the Naval and Military 
Forces and vithin the Seat of Government and in other Federal 
Territories. Parliament has, however, an incidental but limited 
power to attach sanctions to and provide remedies for the violation 
of rights and the neglect of duties imposed in the exercise of direct 
grants of ]>ower such as in connection with inter-state and external 
trade and commerce ; inter-state shipping and navigation. This 
legislative authority is illustrated in the following Acts : — 

Sea Carriage of Goods Act 1904 (negligence and imsea- 
worthiness). 

Seamen's Compensation Act 1911 (injury by accident). 

'Patent Act 1903-9 (damages for infringement). 

Trade Marks Act 1905-12 (damages for infringement). 

Designs Act 1906-12 (damages for infringement). 

Copyright Act 1912 (right to prevent violation). 

Commonwealth Workmen's Compensation Act 1912 (injury 
by accident whilst employed in the public service or in 
Federal territories). 

Legislation Respecting Offences Against the Commonwealth. 

As in the matter of civil wrongs so with reference to the law 
of crimes, the Federal Parliament has no unmeasured power within 
the realm of criminal jurisdiction. 

The Commonwealth Crimes Act 1914 codifies the possible 
offences and crimes against Federal law with the punishment for 
breach which is to follow conviction. 
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Statutory Adoption of Common Law Rules. 

The question as to whether there can be a Federal connnon law 
independent of Federal legislation is referred to under a separate 
heading (jjost) Judicial Interpretation " Under the heading of 
'‘Federal Legislation" it is appropriate to mention that in the 
exercise of its legislative j>owers to deal with definite subject 
matters the Parliament of the Commonwealth has adopted and 
incorporated in several Acts, common law rules, principles and 
methods by reference only and not by definition. Thus the J udiciary 
Act, No. 6 of 1903, section 80, provides that so far as the laws of the 
Commonwealth are not applicble or so far as their ]3rovisions are 
insufficient to carry them into effect, or to provide adequate remedies 
or punishment, the common law of England as modified by the 
Constitution and by the Statute law in force in the State in which 
the Court in which the jurisdiction is exercised is held, shall, so far 
as it is applicable and not inconsistent with the Constitution and 
the laws of the Commonwealth govern all Courts exercising Federal 
jurisdiction in the exercise of their jurisdiction in civil and criminal 
matters. 

The Cop\Tight Act 1905, section 7, declares that the common 
law of England relating to proprietary rights in unpu])iished 
hterar}^ compositions shall, after the commencement of this Act 
apply throughout the Comiiionwealth. 

The Trade Marks Act 1905, section 5, pro\ddes that the common 
law of England relating to trade marks shall, after the commence- 
ment of this Act, apply throughout the Commonwealth. 

The Bills of Exchange Act 1909-12, section 5 (2) enacts that 
the rules of common lawq including the law merchant, save in so 
far as they are inconsistent with the express provisions of this Act, 
shall continue to apply to bills of exchange, cheques, and promissor}" 
notes. 

The Marine Insurance Act 1909, section 4, provides that the 
rules of the common law, including the law merchant, save in so 
far as they are inconsistent with the express provisions of this Act, 
shall apply to contracts of marine insurance. 

The Crimes Act, No. 12 of 1914, section 4, provides “ The 
principles of the common law with respect to criminal liability 
shall, subject to this Act, apply in relation to offences against this 
Act.” 
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PART III. 

LEGISLATION RESPECTING FINANCE. 

The Taxing and Spending Powers. 

The powers vested in the Commomvealth which have caused 
most sm*])nse and yielded the most unexpected results are the 
taxing power, section 51 (ii.) and the spending power, section 81. 
These powers are practically unlimited save that ‘Federal taxation 
must not discriminate between States and money must be appro- 
priated for the ])urposes of the Commonwealth. Avoiding the rule 
against discrimination the Federal Parhament could impose taxa- 
tion in every sha]3e and form, direct and indirect, to the monopoly 
of all sources of revenue and to the exclusion and eventual destruc- 
tion of the States. The gradual extension of Federal taxation and 
its infringement on the original tax-gathering preserves of the States 
is shown in the exclusive Federal control over customs and excise 
duties and in the double land tax (Federal and State), in the double 
inconu" tax (Federal and State), in the double death and succession 
dut}' (FcHleral and State). The Federal Parliament has also antici- 
]>atetl the States in imposing an Entertainment Tax. The process 
of Fed(‘ral taxation may go on vddening and extending until it 
gradualh' covers the whole field of possible financial resources ; 
then will come the great day of reckoning and the States may find 
themselves crippled in their finances and compelled to retrench 
and reduce their widening functions and expense. 

The spending power of the Commonwealth is not restricted 
to the purjioses of legislation, defined by section 51 but appears to 
be unlimited save by its own discretion, the paying capacity of the 
tax-payers and in the last resort, by the ballot-box. No Court of 
law could possibly prevent the Federal Parliameirt appropidating 
money for any purpose under the sun. This boundless power of 
appropriation is illustrated in the Maternity Bonus Act, the Polar 
Expedition Grant, the Belgian Grant, the proposed Bureau of 
Agriculture and the proposed Bureau of Science. Similar elasticity 
in the spending power has been discovered in the Constitution of 
the United States where the Union Government is gradually over- 
shadowing and superseding the Governments of the States in vast 
financial appropriations as powerful and effective in their operations 
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and results as if the Union had acquired additional Constitutional 
powers by an amendment of the instrument of government. The 
same developments are going on within the limits of the Common- 
wealth of Australia 

With such boundless taxing and spending powers it is hot sur- 
prising to find that the federal income from taxation, strictly so 
called, as distinguished from fees and charges for services rendered, 
has increased from the sum of £8,894,319 collected in the first year 
of federal history exclusiveh^ from customs and excise duties, to 
the sum of £16,587,906 in the year 1913-14 immediately preceding 
the declaration of war collected from Customs, excise and direct 
taxation. Yet for the first ten 3’ears of that histoiy there was a 
constitutional limit or break on Commonwealth expenditure out of 
revenue derived from customs and excise duties. After the year 
1910 that break or limit was removed. That break or limit and its 
eventual removal will now be explained in detail. 

Commonwealth and State Finance. 

Two of the prominent provisions of the financial scheme of the 
Constitution were section 87, known as the Braddon clause ” 
and sections 89 and 93 known as the book-keeping clauses. Sec- 
tion 87 provides that during the period of ten years after the estab- 
lishment of the Commonwealth and thereafter until the Parliament 
otherwise provides, of the net revenue of the Commonwealth from 
duties of customs and of excise not more than one-fourth sliali be 
applied annually by the Commonwealth towards its expenditure. 
The balance shall, in accordance with this Constitution, be paid to 
the several States, or applied to the paj^ment of interest on debts of 
the several States taken over by the Commonwealth." 

Section 93 provides that during the first five years after the 
imposition of uniform duties of customs and thereafter until the 
Parliament otherwise provides, the Commonwealth shall credit 
revenue, debit expenditure and pay balances to the several States 
as prescribed by the period preceding the imposition of uniform 
duties of customs.” The mode of crediting revenue and debiting 
expenditure was prescribed as follows : — 

“ (I.) The Commonwealth shall credit to each State the revenues 
collected therein by the Commonwealth. 
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“ (ii.) The Commonwealth shall debit to each State — 

(a) The expenditure therein of the Commonwealth incurred 
solely for the maintenance or continuance as at the time 
of transfer of any department transferred from the 
State to the Commonwealth. 

(h) The proportion of the State, according to the number of 
its people, in other expenditure of the Commonwealth. 

(III.) The Commonwealth shall pay to each State month by 
month the balance (if any) in favour of the State.” 


Commonwealth Expenditure. 

The application by the Commonwealth Government of the 
revenue collected by it under this system was naturally grouped 
under three separate headings : — (a) Expenditure in services and 
departments transferred by the States to and accepted by the Com- 
monwealth, such as, Defence, Customs and Excise, Postmaster- 
General, etc. (6) Expenditure on new departments and services 
arising from Federation, viz., The Governor-General, Parliament, 
Home Affairs- External Affairs, etc. (c) Payment to the States of 
surjilus revenue in consideration of the surrender of customs and 
excise. See first two Commonwealth balance-sheets, infra, p. 50. 

Of these three groups only (a) and (h) involved actual expen- 
diture by the Commonwealth ; group (c) being merely a transfer 
of money to the States as a subsidy t’o be used by the States. During 
the transition period the expenditure on transferred services was 
debited to the several States in respect of which such expenditure 
was incurred, while the expenditure on new departments and services 
was distributed per capita. Surplus Commonwealth revenue was 
paid to the States monthly. Until the end ^of the year 1903-4, 
new public works, in the transferred departments were treated as 
transferred expenditure, and were charged to the States on whose 
behalf the expenditure had been incurred. In subsequent ^^ears 
all such expenditure was regarded as expenditure on new services, 
and was distributed amongst the States per capita. 

This method of crediting and debiting was known as the 
book-keeping system.” By section 94, after five years from the 
imposition of uniform duties of customs, the Parliament could 
provide ” on such basis as it deemed fair, for the monthly payment 
to the several States of all surplus revenue of the Commonwealth.” 
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The l^ook-keepiiig system lasted live years, but the Braddon 
clause'’ or the “federal fourth limit" of expenditure lasted ten 
3 'ears. The Surplus Revenue Act DOS declared that the i^rovisions 
of the Constitution, section 93, should expke on the 13th Jiuie, 
1908, and it made temporart' provision in substitution of the Ijook- 
keeping s^^stem. The Surplus Re\xmue Act 1910 repealed the greater 
part of the Act of DOS and provided for the termination of the 
Braddon clause ’’ as from 31st December, 1910. and for the pa^^- 
ment to the States of 25^ - per head of the population until 30th 
June 1920. Western Australia and Tasmania have received s])ecial 
grants. 

Under the new system of keeping the accounts there is no 
further crediting revenue and debiting of expenditure to the several 
States. The whole of the revenue and expenditure of the Common- 
wealth are now federalized and the States receive definite subsidies, 
not indefinite and varying monthly balances. 

The annual subsidies paid to the States under the 25 - ])er 
head agreement have been as follov's : — 

1915- 16 = £6,256,995 

1916- 17 = £6,180,419 

1917- 18 == £6,250.374 


Transferred Properties. 

The Commonwealth at its establishment took over from the 
States a large number of properties such as, post offices, customs 
houses and naval and military works original^ belonging to the 
State Governments. A valuation was made and the value of such 
property was assessed at £11,202,515; the entire responsibility for 
this capital sum has 'been assumed by the Commonwealth which in 
the meantime pays interest thereon to the States, amounting during 
the year 1916-1917 to £377,508. 

Commonwealth Revenue. 

Any classification of the revenues of the Commonwealth which 
does not differentiate between money derived from taxation from 
money derived from services, registration fees, and other sources 
would be a very imperfect and naisleading one. Revenue demanded 
and received by the Government in the shape of taxation such as 
a land tax is a burden imposed on the people without consideration, 
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except the ordinary rights of citizenship. On the other hand revenue 
eoiiected by the Postmaster-General for carrying letters and sending 
telegrams is not taxation in any shape or form. A fee paid for 
registering a ]iatent cannot be regarded as a tax on the brains of 
the inventor. It is simply a contribution towards the working 
expenses of the ]>atont office in return for which a patentee receives 
the organized protection and hallmark of the Government. It is 
mon(\\’ paid and received for services rendered. The payment may 
be moderate or excessive, but in no sense can it be regarded as a 
tax. [f the same service were rendered by a private corporation, a 
similar remuneration would probably be demanded. 

Taxation and Services, 

In the exercise of the taxing power Parliament has passed the 
following Acts for the imposition of taxation, viz. : — 

Customs Duties Tariff Acts 1902-17. 

Excise Duties Tariff Act 1902-5-8. 

Excise Duties Spirit Tariff Act 1906. 

Sugar Excise Act 1910. 

Bank Notes Tax x\ct 1910. 

fjand Tax Act 1910. 

Income Tax 1915-16. 

Estate (Probate and Succession) Duties Act 1914-15. 

Entertainment Tax Act 1916. 

'War Time Profit Tax Act 1917. 

Subjoined wdU be found tabulated statements A. and B., 
showing in contrast the revenue received by the Commonwealth dur- 
ing several years as the result of taxation and revenue received during 
the same ]oeriod for services and registration fees. Table B. shows 
revenue recei\^ed as the result of profit on the Commonwealth 
coinage of silver and bronze. It also shows the profits resulting 
from the Commonwealth note issue based on the assumption that 
Commonwealth notes issued and in circulation in excess of the gold 
reserve at the back of the issue is equivalent to money lent by the 
public to the Commonwealth without interest. 
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A. 

COMMONWEALTH REVENUE FROM TAXATION. 


S aBJKC'T. 

1 

U)01-1902. 

1914-1915. 

i 

1916-1917. 

(Preliiniuary 

Statement) 

1917-191S. 


£ 

1 

£ 

£ 

£ 

Customs and Excise 





Duties 

8,894,1119 

14,877,254 

15,610,287 

13.221,800 

Land Tax . . 

— 

1,953,69(5 

2,121,952 

2,124,267 

Income Tax- 

— 

— 

5,621,950 

7,397,381 

Estate Probate Duty 





Tax 

— 

39,646 

. 1,062,168 

940,460 

Entertainment Tax 

— 

— 

1 10,683 

245,258 

War Time Profits 





Tax 




679,740 

Total 

8,894,319 

16,870,596 

24.527,040 

24,608,906 


B. 


COMMONWEALTH HEVENUE FROM SERVICES, FEES. 



1901-1902. 

1914-1915. 

1916-1917 

1917-1918. 

t 

Post, Telegraphs. 

£ 

£ ! 

i 

£ 

£ 

Telephones 
Copyright Designs, 

2,372,861 

4,594,542 

5,498,517 

5,766,637 

Patents, Fees 

— 

21,906 

20,599 

20,283 

Coinage Profits 
(a) Note Income, 

Profits ; Interest 
on uncovered 

i 

208,348 

3.54.276 

229,378 

t 

notes 

(6) Other receipts as 

» — j 

774,373 

], 21. 5.996 

*1,250,000 

under 




3,483,873 

i 

j 

Total . . . . 

2,372,861 : 

j 

5,599,169 

7,089,388 

i 

j 10,750,171 


(a) Tb© amounts given represent the interest earnings of the xAustraliaii 
Notes i\ceount and do not appear in the Consolidated Revenue. 

(b) Profits on Commonwealth steamers, detained enemy vessels ; receipts 
from quarantine, lighthouses. Federal Capital, Northern Territory and Com- 
monwealth Railways. 


* Estimated. 
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Total Commonwealth Revenue from Taxation, Services and Fees. 


Year. 

Consolidated 


Revenue. 

IUOl-2 ' 

= £11,267,180 

1914-15 

= £22,469,765 

1915-17 

== £31,616,428 

1917-18 

= £35,359,077 


Commonwealth Annual Expenditure. 


Co-MMOXWKAi/rn Axxr 
ExprndittjPvK. 

1914-193 5. 

1916-1917. 

1917-1918. 

Ordinary expenditure neve and 
tran^fef'red out of revenue, 
exrdudmp: War services 

£15,540,153 

£19,816,141 

£16,229,945 

Toial expenditure out of 
revenue, ineludiiur War ex- 
penditure 

£23,644,145 

1 

£34,885,007 

£34,426,554 


■ The Estimated Cost of Federation. 

In the Federal Convention debates official estimates and speeches 
delivered during the Federal campaign 1898, it was generally stated 
and agreed that the new Federal expenditure consequent on the 
establishment of a Commonwealth Government and Federal institu- 
tions departments and services would be about £300,000 ; that the 
expenditure in connection with old Colonial services and depart- 
.ments taken over from the States would be about £1,250,000, and 
that thus the annual cost of Federation including the new and 
the old services would be about £1,560,000. (The Hon. Edmuito 
Baeton’s speech at Town HaU, Sydney ; the Hon. P. M. Glynn’s 
paper on Federal Expenditure 1898). 

The States surrendered to the Commonwealth all the revenue 
derivable from customs and excise duties. The annual value of 
duties from these sources under the State tariffs was estimated at 
from £7,500,000 to £8,000,000. The Commonwealth would not, of 
course, require aU that immense revenue to pay its way and it was 
part of the scheme of union that the Commonwealth should be 
entitled to apply only one-fourth of the net revenue from customs 
and excise for Federal purposes, and after debiting expenditure of 

4 


L. P. 
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the transferred services should pay over the surplus revenue to the 
States, month by month, during the period of ten 3 'ears. Let us 
see how this scheme worked out in actual practice. 

In the first 3 ^ear of Commonwealth histor}" under the new 
tariff, from 30th June, 1901 to 30th June, 1902, the Treasurer’s 
balance-sheet of revenue and expenditure was as follows : — 


INCOME. EXPENDITURE. 


Balance brought forward 

£ 

New services of the Com- 

£ 

from 30tli June,-P9IR 

0,971 

monwealth 

27.5.802 

Customs and Excise 

S. (592, 750 

Customs 'and Excise col- 


Post and Telegraph 

2,372,861 

lection 

260,322 

Customs collected on be- 


Post and Telegraph 

2,461,916 

half of Western Aus- 


Military and Nava,! 

934,646 

tralia 

201,569 

; Returned to States 

7,368,137 

Other revenue . . 

29,805 

Balance carried forward 
to 1902-3 

2,076 

Total 

£11,302,959 

Total 

£11,302,059 


The foilawing statement indicates the transactions of the 
Federal Treasurer for the 3 ^ear ended BOtli June, 1903 : — 

INCOME. EXPEN orn; RE. 


Balance brought forward 

£ 

New services of the Com- 

£ 

from 30tli June, 1902 

2,076 

monwealtii 

316,217 

Customs and Evcise 

9,451,686 

Customs and Excise col- 


Post and Telegraph 

2,404,650 

lection • 

272,286 

Customs collected on be- 


Post ami Telegraph 

2,563,789 

half of Western Aus- 


Mditary and Naval 

745,183 

tralia 

233,467 

Otiier evpendituro 

4,284 

Other revenue . . 

16,075 

Returned to States 
Balance carried forward 
to the following year . . 

'8,200,457 

5,738 

Total 

£12,107,954 

Total 

£12,107,954 


From the foregoing balance-sheets it mil be seen that at any 
rate during the first two years the cost of the new system of Govern- 
ment was well within the estimates of the Federahsts. 


New Commonwealth Sebvice and Expenditdbe. 

1901- 2 ^ .. .. £276,862 

1902- 3 " .. .. 316,217 

Balance Retubned to the States. 


1901- 2 

1902- 3 


.. £7,368,137 
. . 8,200,457 
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Costs and Expenses arising from Federation. 

The following is a statement of new expenditure for the year 
1917-18 arising out of Federation and not from functions or services 
transferred from the States to the Commonwealth. They are com- 
piled from the budget papers of vSeptember, 1918 : — 


Governor-^'lcneral— - 
Estahlidiment 

£26,875 

Parliament — 

Salaries, ]M misters and members, expenses 

237,449 

Prime minister’s Department — 

Includina ordinary expenses. Audit Office, 


works, repairs, rents, pensions, High Com- 
missioner — London, Audit or-General, Public 
Service Commissioner and inspectors, interest 
on inscribed stock and treasury bills, sinking 
fund 

232,580 

Xew works, buildincs, sites, London Offices 

69,982 

Department of the Treasury — 

Ordnuiry e\]>enses, Land Tax Commissioner, 
worlv-s, repairs, rent, pensions, interest on 
ins-Tibed stock and treasury bills, sinking 
fund 

485,365 

Invalid g-nd old-age pensions 

3,858,990 

Halernity allowance 

634,428 

New works, buildings, plant 

2,377 

Attorney - 0 one ■•al ’s Department — 

Including ordinarj^ expenses. High Court, Indus- 
trial Registrar, works, repairs, rent 

96,879 

Home and Territories Department — 

Ordinary es:penses, rent, repairs, surveys, Federal 
Capital, interest on inscribed stock and 
treasury bills, sinking fund, pensions 

203,900 

New wmrks, buildings . . 

4,579 

Federal Capital and Territory paid from 
Loan Fund 

95,384 

Department of ‘\I’'orks and Railways — 


Ordinary expenses, interest, rent, sinking fund. 
Railway Commissioner, pensions, allowances 
and compensations 

499,780 

Kalgoor lie- Port Augusta Railways, plant, 
stores paid from Loan Fund 

614,061 

New works, buildings, sites all departments 

3,275 

Department of Trade and Customs — 

Commonwealth Institute of Science and In- 
dustry 

6,961 

Salaries of Inter-state Commissioners 

6,500 


€26,875 

237,449 


302,562 


4,981,160 


96,879 


303,863 


1,117,116 


13,461 


Grand Total of 'New Federal Expenditure for the 
year 1917-1918 .. 


£7,079,365 
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It will be seen that the foregoing statement does not include 
any of the ordinarj^ expenditure in connection \^ith the Postmaster- 
General’s Department, the Department of Defence and the Depart- 
ment of Trade and Customs, whieli were transferred from the States 
to the Commonwealth. It includes provision for certain works, 
buildings, and sites, which expenditure has since 1904 been treated 
as Federal expenditure. It also includes the expenses in connection 
with the invahd and old-age pensions. Under the State system of 
old-age pensions in the year 1903, New South Wales paid £547,019 
and Victoria paid £215,754, Total £762,773. 


' Extraordinary Capital Expenditure. 


The following is a summary compiled from the budget paj^ers 
of September 1918, showing the capital expenditure ]nrrtiy out of 
revenue and partly out of loan mone}^ on 'certain public works and 
institutions since the the establishment of the Commonwealth, 
interest on money ex])ended not ])eing included - 


Seat of Government, Can])erra 
Kalgooiiie — Port Augusta Railway 
Commonwealth Ofiices, London . . 

Fleet Unit 
Naval Bases — 

Henderson Naval Base 
Flinders Naval Base 
Port Stevens Naval Base 
Albany Naval Base . . 

Floating Plant 

Co.ckatoo Island Dock Yard 

Pine Creek — Katherine River Railway 

Commonwealth Line of Government Steamers 


= £1,742,632 

£7,198,778 
£833,263 
-= £6,986,968 

= £720,970 

= £661,519 

= £66,236 

= £4,979 

= £490,722 

= £126,353 

= £455,336 

= 2,080,656 


Total £20,466,612 


Commonwealth Borrowings. 

A separate account is kept in the Treasiiry of all moneys raised 
by way of loan upon the credit of the Commonwealth. Such account 
is called the Loan Fund ; Audit Act 1901-6, section 55. 

The Commonwealth did not directly borrow money from the 
public of Australia of from the Imperial Treasury until the com- 
mencement of the war in August 1914, but it borrowed and used 
public trust funds. 
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The Naval Loan Act 1909 authorized the raising of a loan of 
£3,500,000 for the purpose of the naval defence of the Common- 
wealth , the money to he raised by the creation and issue of inscribed 
stock bearing interest not exceeding 5 per cent, with provision for 
a sinking fund. This Act was repealed in 1910. 

Lp to the year 1911 the Commonwealth Government had met 
its ]niblic works expenditure out of revenue. In that year, how- 
ever, the Commonwealth being faced with the heavy prospective 
cost of the Transcontinental Railway, the Federal Capital and 
Northern Territory, it was decided to initiate a Loan Fund similar 
to those of the States. The flotation of this fund was greatly assisted 
by the fact that the Treasury at this time held a large quantity of 
gold principally on behalf of the Australian Notes Account, at that 
time only just started. 

In 1911 the Commonwealth Inscribed Stock Act was passed 
providing the machinery and procedure necessary, and various 
loan Acts were passed authorizing the raising and application of 
loans for Federal purposes. 

The Commbnwealth in taldng over the Northern Territory from 
South Australia relieved that State of very heavy financial respon- 
sibilities. It assumed liability for the whole of the accumulated 
debt contracted by South Australia in its efforts to govern and 
develop the Territory. The Commonwealth also took over the debt 
on the Port Augusta — Oodnadatta railway. The debt on account 
of the Territory at 30th June, 1911, was £3,657,836 and on the 
railway £2,274,486. Total £5,932,322. As the securities fall in they 
are redeemed by the Commonwealth Government, the money 
required being taken from the Loan Fund. This debt is, therefore, 
a constantly diminishing one. 

Commonwealth pre-war borrowed money has been applied to 
the following among other Federal purposes. 

Railway Construction Kalgoorhe to Port Augusta ; Darwin 
to Pine Creek. 

Loan Redemption — Port Augusta Railway, Northern Ter- 
ritory, Papua Railways and wharves. 

Post and telegraphs and telephones, purchase of land and 
construction of conduits, 

London office, acquisition of land and buildings. 

Federal Capital acquisition of land and buildings. 

Defence dockyards Cockatoo Island. 
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Public Debt of the Commonwealth. 

On 30th June, 1918, the public debt of the Commomvealth 
was as follows : — 

Pre-War and Note Issue Borrowings. 


Pre-War and Note Issue Borro\vings. 


Commonwealth Government inscribed stock 

£ 

s. 

d. 

purchased by the Treasurer out of trust 




funds * . . 

4,580.000 

0 

0 

Commonwealth Treasury Bills 

6,241,031 

0 

0 

Balance of Northern Territory loans taken over 




from South Australia . . 

2,772,515 

0 

0 

Balance of Port Augusta — Oodnadatta Bailway 




loans taken over from South Australia 

1,759.003 

0 

0 

Value of properties transferred from the States 




to the Commonw'oalth 

11,202,515 

0 

0 

Commonwealth notes uncovered by gold reserve 

35,427,505 

0 

0 

T<')tal . . 

£61,982.569 

0 

0 


War Loans. 


Since the War the Commonwealth borrowings up to 30th 

June, 

1918, have been as follows : — 

(a) From the Imperial Government. 

£ 

s. 

d. 

War Loan Act 1914 

18,000,000 

0 

0 

War Loan Act No. 2 , 1915 

6,500,000 

0 

0 

War Loan Act No. 2, 1916 

. . 25,000,000 

0 

0 

On behalf of States 

. . 12,000,000 

0 

0 

(h) From the Australian public. 

1st loan, 1915 

. . 13,389,440 

0 

0 

2nd „ 1916 

. . 21,655,680 

0 

0 

3rd „ 1916 

. . 23.587,420 

0 

0 

4th „ 1917 

.. 21,421,070 

0 

0 

5th „ 1917 

.. 20,281,160 

0 

0 

6th „ 1918 

. . 43,510,740 

0 

0 

War Savings Certificates 

4,535,360 

0 

0 

Total 

.. £209,880,870 

0 

0 
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Other Obligations. 


Accrued Deferred Pay Australian Imperial 

£ 

s. 

d. 

Force to 30tii June, 1918 

10,309,908 

0 

0 

Indebtedness to Government of the United 




Eangdom, for maintenance, transport, and 




equipment of A.I.F. to 30th June, 1918 

38,345,000 

0 

0 

Total 

£48,654,908 

0 

0 

Pke-War and Note Issue Borrowings 

£61,982,569 

0 

0 

War Loans 

209,880,870 

0 

0 

Other Obligations ’ . . 

48,654,908 

0 

0 

*7th War Loan 

42,000,000 

0 

0 

Grand Total 

£362,518,347 

0 

0 


* Floated since compilement of returns. 
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CHAPTER IIL 

JUDICIAL INTERPRETATION OP THE 
CONSTITUTION. 


PART I. 

RUBRICS OF CONSTITUTIONAL CASES. 

(1) COMMONWEALTH POWERS AND IMMUNITIES. 
Classification of Leading Cases. 

The leading cases involving inter^Dretation of the Constitution 
which have been decided by the High Court may for purposes of 
study and comparison be classified under the following main headings. 

In the first im|)ortant group of Constitutional cases wdiich came 
before the High Court the doctrine of the immunity of Common- 
wealth Government agencies and instrumentalities, from impair- 
ment or interference by the operation of State taxation and other 
laws, was affirmed.* The same doctrine was subsequently applied 
to recognize the immunity of State Government agencies and instru- 
mentalities from impairment or interference by the operation of 
Federal laws. In several cases the principle was recognized that the 
Crown is represented in the States by the State Governors, and in 
the Commoiwealth by the Governor-General. The rule of construc- 
tion was laid down that the Crown, in its capacity as a Federal 
Government, is not to be deemed to be intended to be bound by 
State laws, unless the Crown in that capacity is expressly named in 
such State laws, and unless such State laws are authorised by the 
Constitution of the Commonwealth. 
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Commonwealth Agencies and Instrumentalities. 

D Emdeyi v. Pedder, (1904) 1 C.L.R., 91. — State revenue duty 
stamps are not necessary on receipts given by Commonwealth 
officers for their official salaries ; State law^s requiring such duty 
stamps are invalid. The State taxation of Commonwealth instru- 
mentalities is, by necessaiy implication, forbidden by the Con- 
stitution. So held by the High Court. 

Dealan v, Wehb, (1904) 1 V.L.R., 585. — A State cannot impose 
or enforce the collection of income tax on the salaries of Federal 
officers earned in the course of their official duties. The principle 
of D Emdeii v. Pedder (supra) re-affirmed. Wollast 07 i's Case, 28 
V.L»R., 367, over-ruled. See, however, Webb v. Oiiltrm, (1907) 
App. Cas., 81, in which the Privy Council refused to follow the 
ruling of the High Court. 

Bajier v. Co7mnisswner of Taxation of N.S. IF., (1907) 4 C.L.R., 
1087. — In an action brought in the District Court of New South 
Wales b\ the State Commissioner of Taxation against a Federal 
officer Baxter to recover State income tax assessed on his Federal 
salary, the Judge following the decision of the Privy Council in 
Webb V. Oultrim, (1907) App. Cas., 81, gave a verdict for the plaintiff. 
Defendant appealed to the High Court which, following its own 
decision in Deahin v. 'Webb, 1 C.L.R., 81, held that in the matter 
as to the limits inter se of the Constitutional powers of the Common- 
wealth and those of the State, it was not bound to submit itself 
to the guidance of the Priv}^ Council, except in cases where it had 
granted a certificate permitting the appeal to the Privy Council 
from its own decisions. The appeal from the District Court was 
therefore allowed and judgment was entered for the defendant. 
An application for a certificate under section 74 of the Constitution 
permitting appeal to the Privy Council was refused. 

Flint V. Webb, (1907) 4 C.L.R., 1178. — This was an appeal from 
the Court of Petty Sessions in Victoria in which a verdict had been 
given against a Federal officer requiring him to pay income tax on 
his Federal salary to the State of Victoria. For reasons given in 
Baxter v. Commissioner of Taxation of NE,W,, the appeal Avas 
allowed and the High Court refused to grant a certificate permitting 
the appeal to the Privy Council. 
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Chaplin v. Commissioner of Taxes of South Australia, (1911) 
12 C.L.R., 375. — The Ooinmomvealtli Parliament may pass a law 
making the salaries and allowances of Federal oihcers, members, 
and ministers liable to State income taxation. The Commonw'ealtli 
Salaries Act 1907 is an effective grant to the States of authority to 
tax such salaries and allowances. 

i]Iunicipal Corporation of Sydney v. The Commonivealih, (1904) 
1 C.L.R., 208.— A Municipal Rate Assessment Act must be construed 
as not applying to land the property of the Commonwealth, which, 
by section 114 of the Constitution, is not liable to pa}^ rates. 

Roberts v. Ahern, (1904) 1 C.L.R., 406. — The provision of a 
State Police Offences Act prohibiting persons from removing offen- 
sive matter without a hcence will be construed as not intended to 
be binding on contractors or workers of the Federal Government. 

The Commomvealth v. The State of New South (1906) 

3 C.L.R., 807, A memorandum of transfer of real estate from a, 
private individual to the Commonwealth is free from State taxation 
and is therefore entitled to be marked by the State CV^mmissioner 
of stamp duty as exempt from duty imposed by the Stani]) Duties 
Act ; such a transfer is a necessary Federal instrumentality within 
the rule of Emden v. Redder {supra). 

Surplus Revenue. 

The State of New South Wales v. The Commonwealth , (1908) 
7 C.L.R., 179. — The Surplus Revenue Act (1908) providing for the 
appropriation of unspent Federal fourth " of revenue at the end 
of each year and providing that such unspent surplus should not 
be paid to the States, held to be valid. 

The Trade and Commerce. 

The King v. Sutton, (1908) 5 C.L.R., 789. — The Customs law 
of the Commonw^ealth relating to the control, examination and 
entry of goods imported into the Commonwealth are as binding 
on State Governments and State officers as on private individuals. 

Attorney- General of New South Wales v. Collector of Customs, 
(1908) 5 C.L.R., 818. — A State is bound to pay Customs duties on 
goods imported by it, even for State use. The levying of duties 
of Customs on State imports is not the imposition of a tax upon 
State property within the meaning of section 114 of the Constitution. 
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A 2 :t 2 ^Ieto)i v. Moorhead, (1909) 8 C.L.R., 330.— Section 15b of 
the Australian Industries Preservation Act 1906, authorizing the 
Compti'oller-General of Customs to require any person to answer 
questions and j^roduce documents, relating to inter-state and 
external trade, is a valid exercise of the commerce power. 

Baxter i\ Ah Way, (1909) 8 C.L.P., 626. — The Customs Act 
(1901) section 52, sub-section (g) enabling the Governor- General in 
Council to prohibit by Proclamation the importation of goods, 
such as opium, into the Commonwealth is a vaUd exercise of Federal 
power within section 51 (i.) and 51 (ii.) of the Constitution relating 
to commerce and taxation. 

State Imports. 

The King v. Sutton, (1907) 5 C.L.R., 789, and The Attorney- 
Gejieral of Neic So%dh Wales v. The Collector of Customs of New 
South Wales, (1908) 5 C.L.R., 818. The Commonwealth cannot tax 
State property (Constitution, section 114), but goods imported by 
a State Government for State purposes are not property within the 
protection of section 114. This is apparently an exception to the 
rule of immunity, and it is based upon the exclusive power of the 
Commonw'ealth to control external and inter-state trade and com- 
merce. State imports, such as wire-netting and railway materials, 
are on arrival from abroad into the Australian ports under the con- 
trol of the Commonwealth Customs Department, and are subject 
to Customs laws, and cannot be removed from bond except with the 
authority of the Customs Department and after payment of Customs 
duties authorized by law. 

Corporations. 

Hiiddart Parker db Co. Ltd. v, Moorhead, (1909) 8 C.L.R., 330. 
—A Federal law may impose conditions subject to which foreign 
companies and trading and financial companies, already incorporated 
by foreign or State laws, may engage in trade and commerce wdthin 
a State, and a Federal law may even prohibit such companies from 
engaging in such internal State trade and commerce, but the Federal 
Parliament cannot pass laws for the creation or dissolution of such 
corporations. 

Inter-State Trade, Travel and Intercourse. 

The police powers of the States have been to some extent cut 
down by the absolute mandate of section 92 of the Constitution : — 
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“ Trade, commerce and intercourse ainoiig tlie States shall be 
absolutely free." Therefore a State cannot pass laws limiting the 
right of travel into or transit through and across its boundaries. 
The Commonwealth cannot pass laws interfering vith the business 
done by or contracts made b}' persons or corx)orations 

engaged in trade, commerce, shipping or industry confined to the 
limits of a State. 

Attorney- General for New South Wales v. Brewers' E7n])loyees 
Union of New South Wales, (1908) 6 C.L.R., 546. — The power to 
make laws in respect to trade and commerce with other countries 
and among the States involves the right of legislating in resx3ect of 
trade marks used in trade and commerce ; but Parliament can 
only exercise that ]power validly in an enactment which ax)X)areiitly 
confines its operations within those limits. 

Fox i\ Robins, (1908) 8 C.L.R., 115.— The law of the State of 
Western Australia which, for a licence authorizing the sale of wine 
manufactured from fruit grown in any other State, requires a greater 
fee to be x)aid than for a licence authorizing the sale^of wine manu- 
factured from fruit grown in the first-mentioned State, is contrary 
to the ])rovisions of section 92 of the Constitution, and is, therefore, 
to the extent at least of the difference between the fees so required 
to be |)aid, invalid. 

Huddart Parker ds Co. Lid. v. Moorhead, (1909) 8 G.L.R., 330. 
— Section 5 (1) (a) and 8 (1) of the Australian Industries Pi*eserva- 
tion Act 1906 generally forbidding corporations from entering into 
certain contracts is not within the Eederal control over coiqiorations 
granted by section^ 51 (xx.) of the Constitution ; but sections 4 
and 7 of the same Act, which are limited, in terms, to contracts in 
relation to trade or commerce with other countries or among the 
States, are vahd, being within the commerce power granted by 
section 51 (i.) of the Coiastitution. 

Adelaide Steamship Go. Ltd. v. Attorney- General of the Com- 
monwealth, (1912) 15 C.L.R., 65. The provisions of the Australian 
Industries Preservation Act 1906, section 4 (1) (a) and section 7, 
relating to trusts, combines and monopohes in restraint of inter- 
state trade and trade with other countries are valid ; but, in order 
to establish an offence or cause of action, there must be proved, 
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not only an injurious restraint, but also an intent to cause detri- 
ment to tlie public. This decision of the High Court was confirmed 
by the Privy Council on appeal * (1913) 18 C.L.R., 30. 

The King V. SwifJiers ; Ex parte Benson, (1912) 16 C.L.R., 109. 
— The former pov'ers of the States to exclude persons whom they 
might think to be undesirable inhabitants, and even convicted 
criminals, have been to some extent cut down by the mere fact of 
Federation, entirely irrespective of section 92 of the Constitution. 
The Influx of Criminals Prevention Act (1903) of New South Wales 
making it an offence for prohibited immigrants or convicted persons 
in certain circumstances to enter New South Wales is void. 

Inter-State Free Trade. 

The State of New South Wales v. The Commonwealth ^ (1915) 

20 C.L.R., p. 55. — The Wheat Acquisition Act (1914), New South 
Wales, authorizing the State Government to take ]3ossession of and 
acquire the absolute property in all wheat in the State is a valid 
exercise of State power and is not contrary to section 92 of the Con- 
stittition. 

Foggitt Jones d: Go. v. The State of New South Wales, (1916) 

21 C.L.R., 257. — The Meat Supply for Imperial Uses Act 1915, 
New South Wales, purporting to authorize the State Government 
to prevent the owners of stock from exporting the same is invalid, 
being contrary to section 92 of the Constitution. Over-ruled in 
Duncan v. The State of Queensland (infra). 

Duncan v. The State of Queensland, (1916) 22 C.L.R., 557. — 
The mandate of section 92 that trade, commerce and intercourse 
among the States shall be absolutely free is not violated by a State 
law relating to personal property which provided that such property 
may be held for the purposes of and subject to the disposal of His 
Majesty’s Imperial Government, that such property shall not be 
sold or disposed of, forwarded, consigned, shipped, exported, 
delivered or in any manner dealt with, except in pursuance and 
under the directions and orders of the Chief Secretary of the State. 

Appeals to the Privy Council. 

Webb V. Outtrim, (1906) 4 C.L.R., 356 ; (1907) A.O., 81. — The 
Commonwealth Parliament has no power to take away the right of 
litigants in any Australian Supreme Court to apply for leave to- 
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appeal to the Privy Council given by the Imperial Order in Council 
of 6th June 1860, sub-section [a) of section 39 (2) of the Judiciary 
Act (1903) so far as it abolishes the right of appeal to the Priv 3 " 
Council is invalid ; but as to constitutional cases see now Judiciary 
Act (1903-10) section 40 (1). 

Baxter v. Commissioner of Taxation of Netv South I Tate, 
(1907) 4 C.L.R., 108. — Even if section 39, sub-section 2 (a) of the 
Judiciary Adt (1903) -wliich purports to take away the prerogative 
right of appeal to the King in Council is, to that extent, ultra vires 
and inoperative, its failure in that respect does not affect the validity 
of the grant of federal jurisdiction to State Courts contained in the 
rest of the section, and the consequent right of appeal to the High 
Court from a State Court exercising such jurisdiction. 

Judicial Power. 

The Commonwealth v. New South Wales (State), (1915) 20 
C.L.R., 5. — Parliament has no authority to invest the Inter-State 
Commission — whose members are appointed for seven years onh' — 
with the judicial powers of a Federal Court to issi;e an injunction 
to restrain a violation of the Constitution. 

Waterside Worhers ' Federation v, J, Ik. Alexander Ltd., (1918) 
25 O.L.R. — The imposition of penalties for breach or non-observance 
of an order or aw^ard made by the Commonwealth Court of Concilia- 
tion and Arbitration is a part of the judicial power of the Common- 
wealth, and can only be exercised by the High Court or by a State 
Court invested with summary jurisdiction. 

Industrial 

Jumbunna Coal Mine Co. v. Victorian Coal Miners^ Associa- 
tion, (1908) 6 C.L.R., at p. 309. — The provision of the Common- 
wealth Conciliation and Arbitration Act (1904) authorizing the 
registration of associations of employers and w^orkers as organiza- 
tions, and providing for the incorporation of such organizations with 
capacity to own land, is valid within the Constitution section 
51 (XXXV.). 

The King v. The Gommomvealth Court of Conciliation and 
Arbitration; Ex parte The Broken Bill Proprietary Ltd,, (1909) 8 
C.L.R., 419. — Notwithstanding that section 13 of the Common- 
wealth Conciliation and Arbitration Act (1904) provides that ‘‘ no 
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award of the Court shall be challenged, appealed against, reviewed, 
quashed or called in question,’’ if the Court makes an industrial 
award not authorized by the Constitution, sub-sections xxxv. and 
XXXIX., the High Court in its original jurisdiction, as distinguished 
from its appellate jurisdiction, can, by virtue of the power conferred 
on it by section 75 (v.) of the Constitution issue a writ of prohibition 
directed to the President of the Court restraining him from enforc- 
ing such award. 

Federated Saw Mills Employees v. James Moore db Sons Ltd., 
(1909) 8 C.L.R., 465, at pp. 496 and 507. — An industrial award in 
an inter-state dispute, under the Commonwealth Conciliation and 
Arbitration x4ct giving different rates of wages or different con- 
ditions of employment in different States, will not necessarily be a 
\dolation of section 99 of the Constitution, which forbids preference 
of one State over another State. The Commonwealth Court of 
Conciliation and Arbitration has power to make an enforcable 
award inconsistent with (1) an award of a State Arbitration Court 
or (2) an industrial agreement recognized by State law. But it has 
no power to make an industrial award which is inconsistent with 
the determination of a Wages Board empowered by a State statute 
to fix a minimum rate of wages. 

The King v. The Commonwealth Court of Conciliation and 
Arbitration ; Ex parte The Broken Hill Proprietary Co. Ltd., 
(1909) 8 C.L.R., 419. — When employees engaged in different branches 
of one industry carried on in different States by a single employer 
take concerted action in making a common demand of their employer 
for certain conditions of employment, and the employer, under- 
standing that the demand is so made on behalf of all the employees, 
refuses to accede to it there arises an industrial dispute extending 
beyond the limits of one State. The mere cessation of work in an 
industry omng to the existence of an unsettled industrial dispute, 
does not in itself amount to a termination of the relationship of 
emplo^^er and employee witliin the meaning of the Act. That 
depends upon whether the conduct of the parties evinced an inten- 
tion that the relationship should come to an end. 

Australian Boot Employees Federation v. Whybrow Co. 
( No. 1), (1910) 10 C.L.R., 266. — ^An industrial award under the 
Commonwealth Conciliation and Arbitration Act disregarding the 
rights and duties of disputants, arising under existing contracts or 
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under tlie aAvard of State Indiistriai Coiiits (not Wage.s Boards), is 
valid. An award of the Commonwealth Court of Conciliation and 
Arbitration is not necessarily void on the ground of inconsistency 
with State law (1) if it fixes a minimunyrate of wages higdier than 
that fixed by the determination of a State Wages Board or (2) if it 
makes provision for payment of vagcs to ajp^reiitices aged. slo\v-, 
or infirm woikers, lower than the minimum contained in the aw'ard 
of a State Wages Board, 

A'listralian Boot Trade Emjployees'' Federation v. Whybrow d' 
Co., (1910) 11 C.L.R., 311. — The provisions of section 38 (/) of the 
Commonwealth Conciliation and Arbitration Act 1904-10 purporting 
to authorize the Court to make an award a common rule applicable 
to any industry, is invalid. The grounds of the invalidity of the 
common rule, section 38 (/) of the Conciliation and Arlfitration Act 
(1904) were that it conferred on the arbitrator legislative anthoril}', 
properly so called, or at least, it authorized the arbilratoj’ to make 
an award binding on persons not parties to the dis]>ute ])efo}’e him, 
such being not an act of a judicial nature but a legislative act. 

The. King v. The Commonwealih Conri of C^oifcillation and 
Arhit ration; Ex arte Whybroiv ch Co., (1910) 11 C.L.R., l.--The 
High Court has jurisdiction Tinder section 75 (x.) of the Couvstitution 
to grant prohibition to the President of the Commonwealth Court of 
Conciliation and Arbitration if he assumes to exercise power beyond 
the competency" of the Parliament to confer. The Common\vealth 
Conciliation and Arbitration Act (1904) as a compulsory scheme 
of arbitration to settle disputes betw'een parties, is as a viiole a 
valid exercise of the power conferred by the Constitution, section 
51 (xxxv.). It is not invalid as a whole, even if section 38 (/) author- 
izing the Court to ruake an award a common rule is invalid, as that 
section is severable from the rest of the Act. It was held later, 
(1910) 11 C.L.R., 311, that section 38 (/) is ultra vires and void. 

The King v. The Commonwealth Couxt of Co?iciliation and 
Arbitration and the Merchant Service Guild of Australasia ; Ex 
parte Allen Taylor d* Co. Ltd., William Holyman and another,. 
(1913) 15 C.L.R., 586. — The term industrial dispute ’’ connotes a 
real and substantial difference having some element of persistency 
(more than a formal claim) and likely if not adjusted to endanger 
the industrial peace of the community. Such a dispute is not 
created by a mere formal demand and formal refusal. 
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The Merchant Service Guild of Australasia v, Newcastle and 
Hunter s Eiver Steamship Co, Ltd,, {No. 1), (1913) 16 C.L.E., 592. 
— Section 4 (iii.) of the Commonwealth Conciliation and Arbitra- 
tion Act 1904-11 giving* -the Court jurisdiction to arbitrate as well 
as conciliate, where there is an industrial dispute ‘‘ threatening, 
impending or probable ’’ is not unconstitutional. 

The Merchant Service Guild of Australasia v. Newcastle and 
Hunters River Steamship Co. Ltd. {No, 2), (1913) 16 C.L.E., 705. 
— The High Court will not answer a question submitted b}^ the 
President of the Commonwealth Court of Conciliation and Arbitra- 
tion as to what are the necessary indicia of an industrial dispute; 
It ^vill deal with each case, and each special state of facts, as it arises 
without giving a general definition. 

i 

Australian Agricultural Co. v. Federated Engine Drivers' and 
Firemen's Association of Australia, (1913) 17 C.L.R., 261. — The 
High Court of Australia can over-rule a prior decision of the Court 
when it is manifestly wrong. Hence over-ruling the case of J. C. 
Williamson <£:• Co. v. Musicians' Union of Australia, 15 C.L.R., 
636, a majority of the Court held that an agreement between an 
organization of employees and an employer, made at a time when 
there is an industrial dispute extending beyond the limits of one 
State and purporting to bind the parties or either of them from 
instituting proceedings in the Commonwealth Court of Conciliation 
and Arbitration, is contrary to policy and void. 

Australian Tramway Employees' Union v, Brisbane Tramway 
Co. and the Adelaide Tram Trust, (1913) 17 C.L.R., 680. — The 
Commonwealth Court of Conciliation and Arbitration may in, inter- 
state industrial disputes, authorize the wearing of the urdon badge. 
The question of wearing visibly, whilst on duty, a distinctive badge, 
may involve an industrial dispute within ,the jurisdiction of the 
Court. 

The King v. The Commonwealth Court of Conciliation and 
Arbitration and the Australian Tramway Employees' Association ; 
Ex parte Brisbane and Adelaide Tramways Trust {No. 1), (1913) 
18 C.L.R., 54 ; Prohibition Case .{No. 1). — Section 31 of the Com- 
monwealth Conciliation and Arbitration Act 1904-11 so far as it 
purports to take away from the High^ Court the power to issue a 
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writ of prohibition restraining the enforcement • of an industrial 
award of the Arbitration Court, made in excess of jurisdiction, is 
invalid. 

The King v. The Commonwealth Court of Conciliation and 
Arbitration; Ex parte Jones, Cooperand others, (lOlJ) 18 C.L.R., 
225. — The building trade, notmthstanding its diversities and the 
absence of inter-state competition is an industry in respect of wiiich 
there may be an industrial dispute extending beyond the limits of 
any one State within section 51 (xxxv.) of the Constitution. It was 
so held by majority of the High Court, Isaacs, Gavan Dupfy, 
Powers and Rich, JJ. (Griffith, C.J. and Bartox, J., dissenting). 
Prohibition was therefore refused except as to paragi’aphs 18 and 
19 of the award providing for compensation to workmen injured in 
the course of their employment, and for the appointment of a Board 
of Reference to perform certain delegated functions. The parts of 
the aw^ard relating to w^ages, hours, and other conditions of labour 
were undisturbed. The employers applied to the Privy Council 
for leave to appeal but it was refused, (1917) A.C. 528. 

In the Builders' Labourers^ Case, (1914) 18 C.L.lL, 224, held a 
dispute extends beyond the limits of any one State wdien it exists in 
more than one State, that is to say, extends over an area -which 
embraces territory of more than one State. When persons engaged 
in industrial disputes, and living some in one State and some in 
another, join together to insist, and do insist, on the concession of 
common Industrial conditions which are definitely and finally refused 
by those from whom they are demanded, the words of the sub- 
section are satisfied. 

The King v. The Commonwealth Court of Conciliation and 
Arbitration and the A'ustralian Tramways' Employees' Association ; 
Ex parte Brisbane and Adelaide Tramways Trmi {No. 2), (1914) 
19 C.L.R., 43. — A demand in the form of a log setting forth the 
conditions of employment had been made upon the employers and 
had not been acceded to. The High Court found that the demand 
did not represent the real grievances of any body of employees but 
was put forward by the organization merely as a means of invoking 
the jurisdiction of the Commonwealth Court of Conciliation and 
Arbitration and obtaining from it an award on the most favourable 
terms possible; and, therefore, that the President had no juris- 
diction to make the award. ^ 
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Federated Fnyine Drivers' and Firemen's Association v. Colonial 
Sugar Refining Co. Ltd., (1916) 22 C.L.R., 103.— The Conciliation 
and Arbitration Act 1904-15, section 21aa, enabling a Justice of 
the High Court to decide in a ]Dreliminary way whether, in a given 
case there is an industrial dispute within the Constitution “ existing 
threatened, impending or probable ” and making his decision final 
and conclusive and not open to question in any Court on any account 
whatever is a valid exercise of Federal legislative authority. 

Waterside WorTcers' Federation v. J. W. Alexander Ltd., (1918) 
25 C.L.R. — Section 44 of the Commonwealth Conciliation and 
Arbitration Act 1904-15, so far as it purports to give to the Concilia- 
tion and Arbitration Court, power to impose penalties for breach or 
non-observance of any term of an order or award is invalid. Such 
orders or awards can only be enforced by the High Court or by 
a State Court invested with summary jurisdiction. 

Extra-territorial. 

Kingston v. Gadd, (1902) 27 V.L.R., 417 ; Kingston v. P. <h 
O. Co.. (1903) App. Cas., 471. — The Commonwealth Customs Act, 
section 192, in effect forbidding the consumption of dutiable goods 
on the high seas between Australian ports without payment of 
Customs duties thereon and prohibiting ships from entering any 
Australian port with the Australian Customs’ seals broken is vahd. 
So affirmed by the Full Court of Victoria and the Privy Council. 

Robtelmes v. Brennan, (1906) 4 C.L.R. , 395. — The Pacific Islands 
Labourers Act 1901, section 8, which authorizes the deportation 
of certain coloured persons from Australia and their incidental 
restraint and imprisonment on board ship during deportation is a 
valid exercise of the Federal power. 

Merchant Service Guild of Australasia v. Archibald Currie 
Co., (1908) 5 C.L.R., 737. — A plaint to recover an award for better 
employment conditions was filed in the Commonwealth Court of 
Conciliation and Arbitration by an organization of ship’s officers 
against a joint stock company registered in Victoria owning lines 
of ships trading between Calcutta and Australia. The ship’s articles 
were signed in Calcutta, services were rendered between Australia 
and Calcutta and Calcutta and Australia. The officers lived in 
Austraha ; they were at times engaged in Australia, and they were 
allow^ed, although not entitled to be, discharged in Austrahan ports. 
It was held by the High Court, in a case stated, that the Arbitration 
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Court had no jurisdiction to settle disputes as to wages and con- 
ditions of service in such a case, and that the shi^^s did not come 
within clause V. of the Constitution, 

Merchants Service Guild of Australasia v. The Commomvealth 
Steamship Association^ (1913) 16 C.L.D.. 665. — Bj’ virtue of cover- 
ing clause V. of the Constitution, a single and indivisible industrial 
dispute may be none the less an industrial dispute extending beyond 
the limits of any one State, merely because some of the operations 
of the dispute should take place beyond the territorial limits of the 
Commonwealth. A power to prevent and settle disputes with 
respect to laboui* to be performed outside the territorial limits 
necessarily implies a power to prescribe terms and conditions with 
respect to such labour. The question as to whether an award can 
impose penalties for breach thereof outside the territorial limits has 
not been answered b}’' the High Court. 

Australian Steamship Ltd. v. Malcolm, (1914) 19 C.L.R., 298. 
— The ambit of the legislative authority of the Federal Parliament 
in exercising its valid powers, is restricted to the tenltorial limits 
of the Commonwealth, but by virtue of clause V. of the Constitution 
an extra-territorial effect is given to such laws on board British 
ships sailing on the high seas from one port of the Commonwealth 
to another port of the Commonwealth. Hence a seaman injured 
whilst engaged oh an inter-state voyage could* claim compensation 
under the Commonwealth Seamen’s Compensation Act 1911. 

Inter-State Shipping and Navigation. 

Kalibia, S.S. Ovmers v. Wilson, (1910) 11 C.L.E., 689. — The 
Seamen’s Compensation Act (1909) which expressly dealt with all 
the existing trade and commerce shipping and navigation of Aus- 
tralia whether within the limits of a State or extending from one 
State to another was held to be beyond the Constitutional powers 
of the Federal Parliament and therefore null and void. 

The Australian Steamship Co. Ltd. v. Malcolm, (1915) 19 
G.L.R., 298. — The Seamen’s Compensation Act (1911) relating to 
compensation for accidents sustained by seamen engaged in naviga- 
tion and shipping pursuits within the limits of inter-state and 
external trade and commerce is valid. 
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Trade Marks. 

AUor7iey- General of New South Wales v. The Brewery Em.' 
ployees^ Union of New South Wales, (1908) 6 C.L.R., 469. — The 
Commonwealth Trade Marks Act, Part VII., authorizing the regis- 
tration of and giving proprietary rights in a workers' label '' is 
in substance an attempt to regulate the internal trade of the States, 
not within or incidental to any of the expressed powers conferred 
on the Parliament to regulate that trade and is therefore ultra 
vires. 


Commonwealth Royal Commissions. 

Colo7iial Sugar Refining Go, Ltd, v. Attorney- General for the 
Commonwealth High Court, (1912) 15 C.L.R., 184. — The Executive 
Government of the Common'wealth cannot authorize a Roy.al 
Commission to take evidence on oath on matters and subjects 
outside the legislative powers of the Commonwealth or respecting 
matters relevant only to a possible amendment of the Constitution. 
Such inquiries are exclusively within the competence of the States. 
So held by a majority of the High Court. The Federal Parliament 
can pass a law compelling persons to give evidence on oath respect- 
ing matters and subjects within the ambit of the legislative powers 
of the Commonwealth ; such a law- being within the incidental 
power conferred by section 51 (xxxix.) of the Constitution. The 
Commonwealth Royal Commissions Act 1902-12 is valid. So held 
by a majority of the High Court. 

Attorney- General for the Commonwealth v. Colonial Sugar 
Refining Go,, Privy Council, (1914) 17 C.L.R., 645.— The Com- 
monwealth Royal Commissions Act 1902-12 in its present form is 
ultra vires of the Commonwealth Parliament and void so far as it 
purports to authorize a Royal Commission to compel answers to 
questions, or to order the productions of documents, relating to 
subjects generally. The decisions of the High Court, 15 C.L.R., 
184, varied by the Privy Council 

Inter-State Commission. 

The State of New South Wales v. The Commonwealth, (1915) 
20 C.L.R., 54. Part V. of the Inter-State Commission Act 1912 
constituting the Inter-State Commission a Court of Record with 
power to issue injunctions is invalid. 
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Taxation, 

The King v. Barger and The Commoynvealth v, Barger, (1908) 
6 C.L.R., 41. — The Excise Tariff Act 1906 is invalid, inter alia, 
because it deals with matters other than duties of excise, viz. • 
the regulation of wages and labour conditions in the manufacture 
of agricultural implements, contrary to section 55 of the Constitution. 

The King v. Barger and The Commonwealth v. Barger (supra). 
— The Excise Tariff Act 1906 is also invalid because it authorized 
discriminations between States in wages conditions, contrar}^ to sec- 
^ tion 51 (ii.) of the Constitution, and also because it authorized the 
giving of preference to one State over another State contrary to 
section 99 of the Constitution. 

Osborne v. The Commonwealth, (1911) 12 C.L.R., 321. — The 
effect of the second paragraph of section 55 of the Constitution is to 
render invahd an Act imposing taxation which deals with any other 
matters or with more than one subject of taxation. The Land 
Tax Act (1910) incorporated with the Land Tax Assessment Act 
(1910) does not offend against these provisions. The Land Tax Act 
1910 read and incorporated with the Land Tax Assessment Act 
1910 is an Act imposing taxation only ; it is not an Act to prevent 
the holding of large quantities of land and so is valid. Morgan v. 
Deputy Commissioner of Land Tax (1912) 15 C.L.R., 661. — The 
Land Tax Assessment Act section 39 is valid. 

Attorney 'General for Queensland v. Attorney- General for The 
Commonwealth, (1915) 20 C.L.R., 148. — The Land Tax Assessment 
Act 1910-14, so far as it purports to impose a land tax upon private 
individuals holding leasehold estates in Crown lands, is a valid 
exercise of the Federal taxing power. It is not an attempt to 
control the administration of the waste land of the Crowm vested 
in the States. 

Defence Powers. 

Krigger v. Williams, (1912) 15 C.L.R., 366. — The Defence Act 
1903-10 imposing obhgations on all male inhabitants of the Common- 
wealth in respect of military training does not prohibit the free exer- 
cise of an}^ rehgion, and, therefore, is not an infringement of sec- 
tion 116 of the Constitution. A person who is forbidden by the 
doctrines of his religion to bear arms is not thereby exempted or 
excused from undergoing the military training and rendering the 
personal service required by Part XII. of the Defence Act 1903-10. 
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The King v. Hyde ; Ex 'paHe Wallach ; Hyde v. Wallach, 
(1915) 20 C.L.R., 294. — The regulations under the War Precautions 
Act 1914 authorizing the Minister of Defence to intern naturahzed 
persons suspected of disaffection or disloyalt}’ is a valid exercise 
of the defence power. 

Moss and Phillips v. Donohoe, (1915) 20 C.L.R., 580.— The 
Trading with the Enemy Act 1914 making it a criminal offence to 
trade, or attempt to trade, with the enemy after the Imperial Pro- 
clamation of 9th September 1914 is a valid exercise of the defence 
power. Convictions sustained. 

Welsbach Light Co. Ltd. v. The Commonwealth, (1916) 22 C.L.R., 
268.— The Trading with the Enemy Act 1914, section (2) which 
provides that for the purposes of the Act a person shah be deemed 
to trade with the enemy if he performs or takes part in “ (b) any 
act or transaction which is prohibited by or under any proclamation 
made by the Governor-General and published in the Gazette ” is a 
vahd exercise of the legislative power of the Commonwealth Par- 
liament. 

Farey v. ^nrvett, (1916) 21 C.L.R., 433. — The regulations under 
the War Precautions Act 1914 authorizing the fixing of the highest 
prices to be paid for bread in certain localities during the present 
war are a vahd exercise of the defence power. 

Criminal Law. 

The King v. Kidman, (1915) 20 C.L.R., 425.— The Crimes Act 
1914 creating certain criminal offences within the Federal sphere ; 
also the Crimes Act 1915 adding to it the offence of conspiracy to 
defraud the Commonwealth and making the Act retrospective (ex 
post facto) is within the Federal power. 

Federal Territories. 

Bachanan v. The Commonwealth, (1913) 16 C.L.R., 315. — The 
Northern Territory Acceptance Act 1910 and the Northern Territory 
Administration Act 1910, so far as they purport to give effect, in 
the Northern Territory, as law^ of the Commonwealth, the laws of 
the State of South Australia are valid. 

The King v. Bernasconi, (1915) 19 C.L.R., 629. — The Common- 
wealth Parliament has power conferred by section 122 of the Con- 
stitution to make laws for the Government of a territory, whether 
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that power is exercised directly or through a subordinate legislature. 
Such power is not restricted by the provision in section 80 of the 
Constitution that the trial on indictment of any offence against 
any law of the Commonwealth shall be by jury. Section 80 has no 
application to territories ; its operation is confined to States. 

External Affairs. 

McKehey v. Meagher, (1906) 4 C.L.R.. 278.^ — The power con- 
ferred on the Commonwealth Parliament by section 51 (xxxix.) 
Avith respect to external affairs probably includes the power to 
pass the necessary laws to give effect to the Imperial Fugitive 
OSenders Act (1881), section 32, or to deal .with the surrender of 
fugitive offenders between the Commonwealth and other parts of 
the British Dominions. The Commonwealth Extradition Act (1903) 
extending to the Commonwealth the provisions of the Imperial 
Extradition Act (1870-1895) which provides for the surrender of 
fugitive criminals to foreign States is a]Dparently a valid exercise 
of Federal power pursuant to section 51 (xxxix.) of the Constitution. 


(2) STATE POWERS AND IMMUNITIES. 

State Agencies and Instrumentalities. 

Federated Amalgamated Government Railway and Tramwuy 
Service Association v. New South Wales Railway Traffic Employees' 
Association^ (1906) 4 C.L.R., 488. — The converse of the rule laid 
down in D' Bmden v. Redder {supra), w^as applied to a case of inter- 
ference by the Commonwealth with State instrumentalities. The 
Commonwealth Conciliation and Arbitration Act (1904), section 4, 
purporting to give the Commonwealth Arbitration Court jurisdic- 
tion to make an industrial award, applicable to employment on State 
railways, was held to be ultra vires and void. The Federal Parlia- 
ment cannot pass a valid law giving the Commonwealth Court of 
Conciliation and Arbitration jurisdiction to make industrial awards 
regulating the labour and employment conditions on State railways. 
Subject to the Constitution, section 51 (xxxn.), the control and 
management of such instrumentalities are exclusively vested in 
the States. The Railway Traffic Employees’ Association of New 
South Wales consisting of Government railway employees was held 
by the High Court not to be entitled to be registered as an industrial 
organization under the Commonwealth Conciliation and Arbitra- 
tion Act. 
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Federated Engine Drivers' and Firemen's Association of Aus- 
tralia V. Broken Hill Proprietary Co. Ltd., (1911) 12 C.L.E., 414. 
— The Board of Water Supply and Sewerage, Sydney, is, according 
to the laws of New South Wales, in the strictest sense, a department 
of the State Government and is therefore an instrumentahty of 
State Government entitled to the same immunity from Federal 
interference and power as any other State department ; therefore 
an industrial award of the Commonwealth Conciliation and Arbitra- 
tion Court is not binding on such Board. 

Federated Engine Drivers' and Firemen's Association of Aus- 
tralia V. Broken Hill Proprietary Co. Ltd., (1913) 16 C.L.R., 245. — 
A municipal corporation (City of Melbourne) is not an instrumen- 
tality entitled to immunity from a Federal industrial award where it 
engages in municipal trading, such as supplying electrical energy 
to the public ; hence an industrial award made by the Common- 
wealth Court of Conciliation and Arbitration is binding on such a 
corporation, when acting within its trading sphere of activity. 

Federated Engine Drivers' and Firemen's Association of Aus- 
tralia v. Broken Hill Proprietary Co. Lid., (1913) 16 C.L.R., p. 262. 
— If a municipal corporation chooses to engage in what has been 
called '' municipal trading and joins the ranks of employers in 
industries, it is liable to the same Federal laws as other employers 
in the same industries. 

Intra-state Trade and Commerce. 

The King v. Barger and The Commonwealth v. McKay, (1908) 
6 C.L.R., 441. — The control of the domestic affairs of the States is 
exclusively vested in the States and the interference of the Com- 
monwealth therewith by legislation either directly or indirectly is 
forbidden. The power of taxation by the Commonwealth Parlia- 
ment cannot be exercised so as to operate as an indirect interference 
with those affairs in that particular. The selection of a particular 
class of goods produced in Australasia for taxation by a method 
which makes the liability to, or immunity from, taxation dependent 
upon conditions to be observed in the industry in which they^are 
produced, such as “high wages no tax’’ is as much an attempt to 
regulate those conditions as if the regulations were made by distinct 
enactment. 
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Hudclart Parker d- Co. Proprietary Ltd. v. Moorhead, (1908) 
8 C.L.R., 330. — State Legislatures have exclusive control over 
persons engaged in the internal trade, commerce and industry of a 
State. The Constitution does not confer on the Commonwealth 
Parliament power to legislate concerning trade, commerce, business 
contracts and industry, the operations of which are confined to the 
limits of the State. 

The State of New South Wales v. The Commonwealth, 20 C.L.R., 
54 {Wheat Case). — An Act of the Parliament of New South Wales 
entitled The’ Wheat Acquisition Act 1914,’’ enabling the State 
Government to purchase and acquire on behalf of His Majesty wheat 
found vithin the jurisdiction of the State, was held not to be obnoxious 
to the Constitution, section 92 ; since the Government, the new owner 
of the wheat, wnuld freely exercise the pownr to sell and, if it thought 
fit, transfer it to any other State. This judgment was based on the 
reserve pownr of a State to acquire property from private individuals. 
The capacity of free dis]>osition is necessarily an incident of State 
ownership as of individual ownership. The State could sell and 
transfer wdieat acquired by it in the same msnimr as a ])ri\nte 
individual could do so. If the only person or body -which is ca]jable 
of disposing of property is left free to dispose of it as he pleases, 
then the Court held that there could be no interference with the 
freedom of inter-state trade. 

Foggitt, Jones c5 Go. v. The State of New Someth Wales, 21 
C.L.R., 257. — The Meat Su]Dply for Im^Derial Uses Act, Ne^v South 
Wales, 1915, passed by the Parliament of New^ South Wales, wiiich 
in effect authorizes the Government of New South Wales to prevent 
the export of stock by the OAvners thereof from that State to another 
State, is an interference with inter-state trade and commerce, and 
is therefore invalid as being an infringement of section 92 of the 
Constitution. This case was, how^ever, over-ruled in the Queens- 
land Meat Case. 

Duncan V. S^ate of Queensland, 22 C.L.R., 557.— The Queensland 
Meat Supply for Imperial Uses Act 1914, which autriorizes that the 
Government of that State, to prevent the owmer of fat cattle from 
selling or dealing with them or sending across the border into another 
State, the object being to secure an adequate supply of meat for 
the Imperial Government in time of war w’^as held to be valid and 
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not in violation of 'section 92 of the Constitution, as its effect on 
inter-state free trade was purely incidental. The Foggitt- Jones 
Case over -ruled. 

Intra-state Shipping and Navigation. 

Kalibia S.S. Owners v. Wilson, (1910) 11 C.L.R., 689.— The 
regulation of the internal trade, commerce, shipping and naviga- 
tion of a State is reserved to the State. Therefore the provisions 
of section 4 of the Commonwealth Seamen’s Compensation Act 
1909, so far as they purport to regulate purely intra-state trade by 
granting compensation -to seamen meeting with accidents whilst so 
employed, are ultra vires of the Constitution, and the valid and 
invalid parts of the Act being inseparable, the whole Act was 
declared void. 

Industrial. 

Federated Saw Mills Em'ployees dso. v. James Moore <& Sons, 
(1909) 8 C.L.R., 465, — The Commonwealth Court of Conciliation 
and x4rbitratioih has no power to make an enforceable award, incon- 
sistent with a determination of a wages board empowered by the 
State law, to fix a minimum rate of wages or the maximum hours 
of work within the State limits. 

Australian Boot Trade Employees' Federation v. Whybrotv d* 
Oo., (1910) 10 C.L.R., 266. — It is not competent for the Common- 
wealth ’Court of Conciliation and Arbitration to make an award 
that is inconsistent with any determination of State Wages Boards, 
such as those of Victoria, w^hich are not arbitral tribunals but 
subordinate legislative bodies. 

The King v. The Commonwealth Court of Conciliation and 
Arbitration, Jones, Cooper and. others, (1914) 18 C.L.R., 228. — 
Two paragraphs of an industrial award made by the Commonwealth 
Court of Conciliation and Arbitration, one providing for the com- 
pensation to workers for injuries sustained in accidents occurring 
to them in the course of their employment, and another providing 
for the creation of a Board of Reference to adjudicate on such 
claims, were held to be in excess of the jurisdiction of the Court as 
they related to matters within the exclusive jurisdiction of the 
States, 
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The King v. The Cmnmonwealih Court vf Conciliation and 
Arbitration and the Australian Tramway Employees Association ; 
Ex parte Brisbane and Adelaide Tramways Company {No. 2), (1914) 
19 C.L.R., 43. — An industrial award granting preference to unionists 
in Queensland was declared void on the ground that it was contrary 
to the Queensland Industrial Peace Act 1912, passed before the 
award, and forbidding discrimination against any person for mem- 
bership or non-membershix3 of the union. Per Griffith, C.J., and 
Barton, J. 

State Discriminations. 

Davis and Jones v. The State of Western Australia, (1905) 2 
C.L.R., 29 — A State succession or legacy law, charging certain 
beneficiaries under a will who are bo7ia fide residents of, and domi- 
ciled in that State only one-half the percentage of duty charged 
to beneficiaries who are residents of and domiciled in other States, 
is a valid exercise of State power and is not a discrimination for- 
bidden by section 117 of the Constitution. Section 86 of the 
Western Australia Administration Act is valid. 

Fugitive Offenders. * 

McKelveyv. Meagher, (1906) 4 C.L.R,, 265. — Until the Common- 
wealth Parliament otherwise provides the Fugitive Offenders Act 
(1881), which was in force in Victoria at the establishment of the 
Commonwealth, remains in force under section 108 of the Constitu- 
tion and it should be interpreted and applied as if there w^ere no 
federation, therefore the Governor, judges, the magistrates of Victoria, 
can, in the meantime, exercise in Victoria jurisdiction under the 
Imperial Act notwithstanding federation. 

Licence Fees. 

Peterswold v. Bartley, (1904) I C.L.R. , 503. — The power of a 
State Legislature to impose licence fees upon persons carrying on 
a business of manufacturing particular articles is not restricted by 
the Federal Constitution. Brewers’ licence fees are not duties of 
excise within sections 86 and 90 of the Federal Constitution and 
are therefore valid. 

The Law of Personal Property. 

Duncan and Others v. The State of Queensland and another, 
(1916) 22 C.L.R., at p. 556. — The reserved powers of the State under 
section 107 of the Constitution include the power to pass laws 
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relating to the sale,' purchase, control, disposition and location of 
personal property within the State, directing that such property 
may be held in custodia legis or impressed with trusts for possible 
purchases such as by the Imperial Government or by the State 
Government itself. Such laws are not inconsistent with section 92 
of the Constitution providing that trade, commerce and intercourse 
among the States shall be absolutely free. 


(3) SUMMARY OF COMMONWEALTH LAWS DECLARED 

INVALID. 

Commonwealth Conciliation and Arbitration Act 1904 (No. 13 of 
1904), section 4 (Settlement of disputes on State railways), 
declared by the High Court to be invahd so far as it purj)orts 
to affect State railways. Federated Amalgamated Government 
EaiUoay and Tramway Service Association v. The New South 
Wales Railway Traffic Employees' Association, (1906) 4 
C.L.R., 488. 

Section 38 (/) and {g) of the same Act (1914-15). — (Enforce- 
ment of common rule) declared by the High Court to be invalid 
so far as it purports to empower the Court of Conciliation and 
Arbitration to make a common rule in respect of any industry. 
Australian Boot Trade Employees' Federation v, Whyhrow and 
.others, (1910) 11 C.L.R, 311, 

Section 30 of the Act 1904-15. — (State industrial laws and 
awards, invalid to extent of inconsistency with Federal award) 
held to be ultra vires. Federated Saw Mill <&c. Employees of 
A'listralasia v. James Moore ds Son Ply. Ltd.y^ (1908) 8 C.L.R., 
465 ; Australian Boot Trade Employees' Federation v. Whyhrow 
and others, (1909) 10 C.L.R., 266 ; The King v. The Common- 
wealth Court of Conciliation and Arbitration ; Ex parte Why- 
brow, (1910) 11 C.L.R., 1 ; Australian Boot Trade Employees' 
Federation v. Whyhrow ds Co., (1910) 11 C.L.R. , 311. 

Section 31 (1) of the Act 1904-15, providing that the 
Commonwealth Court of Conciliation and Arbitration shall not 
be subject to prohibition or mandamxis, held to be ineffective 
and not binding on the High Court. The King v. The Common- 
wealth Court of Conciliation and Arbitration ; Ex parte Bris- 
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bane Tramivay Co, and Adelaide Municipal Tramways Trust, 
(1914) 18 C.L.R., 54; Builders' Labourers' Case, (1914) 18 
UL.R., 22. 

Section 44, so far as it authorizes enforcement of penalties 
for breach of an arbitration award by the Coramom\ ealth 
Court of Conciliation and Arbitration, is invalid Waiersidt 
Workers' Federation v. J. W. Alexander Lid., (1918) 25 C.L.R. 

Excise Tariff Act (No. 16 of 1906) imposing excise duties on the 
manufacture of certain agricultural implements and gTanting 
immunity to manufacturers who paid 'certain standard wages, 
held to be invalid. The King v. Barger and The Common- 
wealth V. McKay {Harvester Case) (1908) 6 C.L.R., 41. 

Trade Marks Act (No. 20 of 1905), Part VII., relating to workers’ 
trade mark, held invalid. The Attorney -General (N.S.W,) v. 
Brewery Employees' Union {N.S.W. ), (1908) 0 C.L.R. , 469. 

Australian Industries Preservation Act (1906-7'), vsections 5 and 8. — 
Forbidding foreign and certain other trading corporations from 
entering into contracts in restraint of trade, held invalid. 
Huddart Parker <is Co. Ltd. v. Moorehead, (1909) 8 C.L.R., 330. 

Seamen’s Compensation Act (1909), held invalid. Owners of S.S. 
“ Kalibia" v. Wilson, (1910) 11 C.L.R., 689. 

Land Tax Assessment Act (1910-12), section 36 (2). — Transfer of 
land from husband to wife and vice versa not recognized, held 
invalid. Waterhouse v. Deputy Federal Commissioner of Land 
Taxes, (1914) 17 C.L.R., 668. 

Royal Commission Act (1902-12), declared invalid by Privy Council. 
Attorney- General of the Commonwealth v. Colonial Sugar 
Refining Co. Ltd., (1913) 17 C.L.R., 644. 

Inter-state Commission Act (1912), Part V., sections 23-44, relating 
to adjudication, held invalid. The Commonwealth v. New 
South Wales {State), (1915) 20 C.L.R., 54. 

Judiciary Act (1903-10), section 39 (2) (a) in effect taking away the 
right of appeal from a State Supreme Court to the Privy Council, 
is invalid. Webb v. Ouitrim, (1907) App. Cas., 81 ; 4 C.L.R., 
356. 
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PART II. 

LEADING CASES REVIEWED. 

The important case of The Commissioner of Taxes of Victoria 
V. Wollaston {Wollaston's Case), (1902) 8 V.L.R., 57, was the first 
of a long series of Federal cases decided in Australia after the estab- 
lishment of the Commonwealth involving the interpretation of the 
Constitution, and particularly raising the question of the Constitu- 
tional powers inter se of the Commonwealth and the States and the 
contested immunity of St^ite and Federal means and instrumentahties 
of government from Federal or State interference. The Commis- 
sioner of Taxes of Victoria sued Dr. Wollaston, the Comptroller- 
General of the Commonwealth Customs Department, to recover income 
tax on his federal salary earned in Victoria. The Full Court of 
Victoria (per Madden, C.J., and Justices Williams and a’Beckett) 
held that the defendant was liable to pay State income tax. It was 
held that the principle laid down by the Supreme Court of the 
United States (per Chief Justice Marshall) in the case of McCulloch 
V. Maryland, (18£9) 4 Wheat., 316, ‘'that a State has no right to 
tax any of the constitutional means employed by the Government 
of the Union to execute its constitutional powers or by taxation or 
otherwise to retard, impede, burden, or in any manner control the 
operation of the laws passed by Congress to carry into eSect the 
powers vested in the national government,” was not applicable to the 
interpretation of the Constitution of the Commonwealth. 

The decision in Wollaston's Case was referred to and in efect 
over-ruled by D' Emden v. Pedder, (1904) 1 C.L.R., 91, the first 
great constitutional case decided by the High Court of Austraha. 
It was there held, in consonance with the principle of McCulloch 
V. Maryland, that the provisions of the Tasmanian Stamp Receipt 
Act requiring every receipt given for a payment of money exceeding 
£2 to bear a stamp duty of 2d. could not be construed so as to apply 
to a receipt given for his salary by a federal officer in Tasmania ; 
the ground being that such a tax, if enforced, would be an inter- 
ference with a federal agent or instrumentahty in the performance 
of his duty, and such agents and instrumentalities are entitled to 
absolute freedom from state interference or control except that 
prescribed by the Constitution : D'Emdenv, Pedder, (1904) 1 C.L.R., 
91, 
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Notwithstanding the decision of the High Court in D" Emden 
V. Pedder, which they distinguished, the Full Court of Victoria, 
('per Madden, C.J. and Justices a’Beckett and Hodges) in Webb 
V. Deakin, (1904) 29 V.L.R., 748, re-affi-rmed Wollaston s Case and 
held that the remuneration of a member of the Parliament of the 
Commonwealth and that of a Minister of State for the Common- 
wealth are salaries, so far as they are earned in Victoria, were subject 
to taxation under the State Income Tax Act 1895, as income of 
such member or minister. 

The case of Webb v. Deakin subsequently came before the High 
Court on appeal (sub nomine) Deakin v. Webb, (1904) 1 C.L.R., 585. 
The principle enunciated by the High Court in Emden v. Peddar 
was applied by the same Court to exempt the salaries of Federal 
ministers and members from the operation of State income tax laws : 
Deakin v. Webb, (1904) 1 C.L.R., 585. The decision of the State 
Full Court of Victoria in Wollasto7i\^ Case was thereby distinctly 
over-ruled. 

In Webb v. Oultrim, (1905), another action to recover State 
income tax from a federal officer, the Full Court of Victoria followed 
the ruling of the High Court in Deakin v. Webb, and gave judgment 
for the defendant. Leave to appeal to the Priv^^ Council was 
granted by the Supreme Court to the Commissioner. The Privy 
Council, (1906) App. Cas., 71, allowed the appeal; held that an 
officer of the Commonwealth, resident in Victoria where he earns 
and receives his salar}^ as such officer, is liable to be assessed under 
the Income Tax 'Act of Victoria. The Privy Council gave judgment 
for the Commissioner of Taxes, refusing to follow the decision of 
the High Court in Deakin v. Webb. 

This constitutional controversy was by no means settled by 
the decision of the Privy Council in Outtrim^s Case. The State 
Governments of New South Wales and Victoria at once commenced 
actions against federal officers and members tb recover State income 
tax. The State Courts, following the ruling of the Privy Council, 
gave judgments for the enforcement of the state taxes. In 1907 two 
of these cases came before the High Court on appeal : Baxter v. 
Commissioner of Taxes, N.S.W., 4 C.L.R., 1087, and Flint v. Webb, 
Commissioner of Taxes, Victoria, idem, 1178. The High Court set 
aside the verdicts given by the State Courts in favour of the State 
Tax Commissioners and entered judgment for the defendants in 
both cases ; re-affirming its decision in Deakin v. Webb and refusing 
-fnllow that of the Privy Council in Webb v. Outtrim. So that 
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there are now on "record two conflicting judgments on the same 
question of constitutional law, one by the Privy Council and the 
other b}" the High Court. See notes to covering clause v. 

On the lines of D'Emden v, Pedder the High Court decided, 
in The Commonwealih v. The State of New South Wales, (1905) 3 
C.L.R., 807, that a State Stamp Duty Act could not be applied to 
deeds and iiastruments of title by which lands are transferred to the 
Commonwealth ; such documents are duty free. 

further application of the same principle of immunit}^ on a 
different ground was made by the High Court in Roberts v. Ahern, 
(1904) 1 C.L.R., 406. In that case the appellant, a Commonwealth 
Government contractor, had been convicted in a Victorian Court 
of Petty Sessions for having carried soil from a post office at Ingle- 
w’ood, without having a licence so to do, and without having given 
security to the Borough Council as required by the Police Offences 
Act 1890, section 5. The High Court decided that the State Act 
does not purport to bind or affect the Government of the Common- 
wealth or its agents or contr'actors, in the conduct of operations in 
connection with? federalized departments. 

An interesting illustration of the meaning of the expression 
" State Rights is to be found in the decision of the High Court in 
Peterswaldv. Bartley, (1904) 1 C.L.R., 497, where the Court sustained 
the continued validity of the New South Wales Liquor Act 1898, 
under which persons engaged in the manufacture of beer were 
required to take out and pay for brewers’ licences. It was con- 
tended by the defendant (the brewer) that as he paid to the Com- 
monwealth excise duty on the manufacture of beer and as the right 
to impose excise duties was, by the Constitution, sections 86 and 
90, exclusively vested in the Commonwealth, the exclusive federal 
powder superseded the State brewer’s licence law. But the Court 
considered that brewers’ licence fees are not excise duties but regu- 
lation fees within the police powers of the States and therefore 
that the State liquor laws authorizing such licence fees continued 
in operation. 

The rule laid down in D'Emden v. Pedder, 1 C.L.R., p. Ill, 
declaring invalid and inoperative any State law, which would, if 
enforced, fetter, control, or interfere with the Federal Government, 
its officers and agents, is not restricted to Commonwealth rights, it is 
reciprocal. It is equally applicable to cases of attempted interfer- 


L. P. 
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ence by the Coimiioiiwealtli with State instrumentalities. It was, 
therefore, held by the High Court in the Federalcd Amahjamated 
Government Raihvtuj and Tramivay Service Associaiion v. Ne2v South 
Wales Railways Traffic Emjyloyees^ Associaiion, (19(>0) 4 C.L.R., 489, 
that the Commonwealth Conciliation and Arbitration Act 1904, so 
far as it purports to affect State raihvays, is vlira vires and void, 
and, consequently, that an organization consisting solely of empio^^ees 
on State railways was not entitled to be registered under that Act, 

In two remarkable and important cases. The King v, Barger 
and The Comrhomvealih i\ 3IcKay, (1908) 6 C L.R., 42, the High 
Court held that the Commonwealth Excise Tariff Act 1906 was not, 
in reality, an Act imposing duties of customs, as it juirported to be, 
but was an Act designed to regulate the conditions and remunera- 
tion of labour in the manufacture of agricultural implements in 
Australia. As such it was an attempt to interfere with the internal, 
industrial and domestic affairs of tlie Stales. The Federal Parlia- 
ment is not authorized to control sucdi matters, and what is not 
authorized is forbidden, either expressly or by necessary im])lica- 
tion. The power of taxation cannot be exercised so as to ojierate 
as a direct interference with such affairs. The pretended taxing 
Act was therefore declared to be idlra vires and void. 

The power of the Federal Parliament does not extend to trade 
and commerce within a State. Consequently the power to legislate 
as to internal trade and commerce is reserved to tlio States by section 
107, to the exclusion of the Commomvealth. When the intention 
to reserve any subject matter to the States, to the exclusion of the 
Commonwealth clearly appears, no exception should be admitted 
to that reservation which is not expressed in clear words. In 
accordance with these principles, Part VII. of the Commonwealth 
Trade Marks Act authorizing the registration of and giving pro- 
prietary rights in a workers’ label is, in substance, an attempt 
to regulate the internal trade of the States, not within or incidental 
to any of the expressed powers conferred on the Parliament to regu- 
late that trade. That part of the Act is therefore ultra vires, and, 
though its provisions, if limited to trade and commerce between 
the States, would be within the competency of the Commonwealth 
Parliament, it was impossible to separate that which was within 
from that which was without the power, and so the whole was 
declared invalid. So held, per Griffith, C.J. and Justices Babtok 
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and OEonnor ; Justices Isaacs and Higgins dissenting : The 
Attorney- General of New South Wales v. The Brewery Employees^ 
Union of New South Wales, (1908) 6 C.L.R., 469. 

The provisions of the Australian Industries Preservation Act, 
sections 5 and 8, so far as they attempt to regulate and restrict the 
powers of foreign corporations and trading and financial corpora- 
tions forined under State laws in making contracts in restraint of 
trade and business carried on within the limits of a State and not 
extending to inter-state or external trade are invalid. The Federal 
Parliament cannot pass laws for the creation or ^dissolution of 
corporations. Such power is at present vested only in the States. 
Huddart Parker ct* Co. Ltd. v. Moorehead, (1909) 8 C.L.P., 330. 

The Commonwealth Conciliation and Arbitration Court cannot 
legally make awards in inter-State industrial disputes inconsistent 
with the determination of State Wages Boards (such as those of 
Victoria) empowered by State statute laws to fix the minimum 
wages in certain trades and callings. Such Boards are subordinate 
legislative bodies and federal awards repugnant to the rates of pay 
fixed in advance, by such Boards are void to the extent of repug- 
nancy. Federated Saw Mill Employees’ Union v. Moore and others, 
(1909) 8 C.L.R., 466 ; The Australian Boot Trade Employees^ 
Federationv. Whyh row and others (special case), (1910) lOC.L.R., 267. 

The Commonwealth Court of Conciliation and Arbitration can 
only settle actual disputes between defined and ascertained parties, 
in judicial proceeding brought before it on summons or notice and 
cannot make a common rule or regulation enforcing labour con- 
ditions binding, like a bj^-law, absent parties or a trade or industry 
general!};'. Sub -section (/) of section 38 of the Conciliation and 
Arbitration Act 1914 (common rule) is therefore ultra and void. 
Such rules can only be made either directly by laws or by subor- 
dinate legislative bodies empowered so to do by State statute laws : 
The King v. Commonwealth Court of Conciliation and Arbitration ; 
Ex parte Whyhrow and others (^Drohibition case), (1910) 11 O.L.R., 
p. 1 ; Australian Boot Trade Employees’ Federation v. Whyhrow and 
others (special case), (1910) 11 C.L.R., 311. 

The provisions of the Seamen’s Compensation Act 1909, section 
4, so far as they attempt to regulate the civil liability of the owners 
of ships engaged in trade or navigation from port to port within a 
State and not engaged in inter-state or external trade are ultra vires 
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and void. The States have exclusive control* over theii* external 
trade and commerce which includes external shipping and naviga- 
tion. The valid and invalid parts of the Act being interwoven 
and inseparable the whole Act was declared void . Owners of the 
S.S. Kalibia v. Wilson, (1910) II C.L.R., 689. 

It is consistent with moderation to say, that of all the judicial 
decisions in the interpretation of the Constitution the two w^hicli 
caused most surprise and j)erturbation were one pronounced by 
the Privy Council, and the other by the High Court. In the case of 
The Colonial Sugar Refining Co. Ltd.. (1914) 17 C.L.R., p 644, the 
Privy Council, over -ruling the High Court,, held that the Common- 
wealth Royal Commission Act was ultra vires as dealing with the 
right of general inquiry reserved to the States, thus reducing to 
legal wreckage a carefully developed piece of machinery legislation, 
the loss of which has greatly inconvenienced the Government of 
the Commonwealth. The law advisers of the Commonwealth are 
greatly perplexed in their efforts to discover the grounds of the 
Privy CounciFs decision, and above all how to replace the lost Aai 
which nearly everybody in Australia thought so faiiiy vuthin the 
incidental power of Federal legislation. 

The other decision which caused equal disma}^ was that of the 
High Court in the case of New South Wales v. The Commonivealth, 
(1915) 20 C.L.R., p. 55, confirmed and followed in Duncan v. The 
State of Queensland, (1916) 22 C.L.R., p. 557, in which it was held 
that State laws such as the New vSouth Wales Wheat Acquisition 
Act and the Queensland Meat for Im]3erial Uses Act could legally 
authorize the acquisition of, or control by the States of private 
property in such a way as to indirectly interfere ^\ith the rule of 
inter-state free trade conferred by the Constitution, section 92. 

Hence it would look as if the reserved powers of the States to 
nationalise, or even to hold in custodia legis, private property could, 
if exercised to its fullest extent, destro}^ the principle of inter-state 
freedom of trade which forms one of the basic reasons and advan- 
tages of Federal union. Such legislation, if persisted in b}" the States^ 
will undoubtedly endanger the present system of Federal Govern- 
ment in Australia. The Acts referred to, however, may prove to 
have been the result of desperate efforts made by the States to deal 
with internal trade and commerce during extraordinar}^ conditions 
arising from the war, and do not represent the normal policy of the 
States in time of peace. 
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(5) THE RULE IN D’EMDEN v. REDDER. 

Means and Instrumentalities o! Government. 

The rule of construction formulated with precision and lucidit}’' 
by the Chief Justice (Sir Samuel Ge-iffith), as the mouth-piece of 
the High Court, in D' Emdenv, Pedder, (1903) 1 C.L.R., 91, was that, 
when a State attempts to give to its legislative or executive authority 
an operation which, if valid, would fetter, control or interfere with 
the free exercise of the legislative or executive power of the Com- 
monwealth, the attempt, unless expressly authorize(J by the Con- 
stitution, is to that extent invalid and inoperative. 

In the Wollaston Case^ (1902) 28 V.L.R., 357, decided before 
the constitution of the High Court, the Full Court of Victoria refused 
to recognize the doctrine of implied prohibition and its view was 
afterwards sustained by the Privy Council in Webb v. Outrim, (1907) 
A.C., 81 . On the other hand the High Court following the decisions 
of the Supreme Court of America in McCulloch v. Maryland, (1819) 
4 Wheat., 316. Collector v. Day, (1870) 11 Wall., 113, and the 
Canadian case of Leprohon v. The City of Ottawa, (1877) 2 Ont. 
Ann. Rep., 522, held in D'Emden v. Pedder, (1903) 1 C.L.R., 91 ; 
DeaJcin v. Webb, 1 C.L.R., 558 and Baxter v. The Commissioner of 
Taxation of New South Wales, 4 C.L.R., 1087, that the doctrine 
of implied prohibition applied to exempt Federal instruments and 
the salaries of Federal officers from State taxation. 

The rule in D' Emden v. Pedder is founded on the principles laid 
down by the Supreme Court of the United States in the great case 
of McCulloch V, Maryland, (1819) 4 Wheat., 316. The propositions 
affirmed by Mabshall, C.J. in that case were first, that the grant 
of enumerated powers to the United States impliedly carries with 
it the grant of all proper means not expressly forbidden, to effectuate 
those powers ; and next, that conversely, as such a. grant of these 
j)owers and means would be entirely illusory unless their full and 
free exercise were intended, there arises a necessary implication 
that no State even to the least extent, can derogate from the grant 
by usurpmg the powers or, by obstructing the means of carrying 
them into execution. 

The means, agencies and instrumentalities employed by the 
Federal Government to carry into operation the powers granted to 
it are necessarily and for the sake of self-preservation exempt from 
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taxation and interference in any substantial shape or form by the 
States. So also those means, agencies and instrumentalities neces- 
sary for or depending upon the reserved powers of the States should, 
for like reasons, be equally" exempt from* Federal taxation and inter- 
ference. Their unimpaired existence is as essential in one case as 
in the other. 

No Express Prohibition. 

Yet there is no section in the Constitution which ex]:>ressly 
prohibits the ' Federal Government from taxing the means and 
instrumentalities of the States nor is there 'anything prohibiting the 
States from taxing the means and instrumentalities of the Common- 
wealth. In both cases the immunity rests upon nec.essary implica- 
tion and it is upheld by the great law of self-preservation seeing that 
any government whose agencies employed in conducting its opera- 
tion are subject to the control of another and distinct government 
can exist only at the mercy of that other Government. 

The Doctrine of Implied Prohibition and Necessary Implication. 

There are several sections in the Constitution of the Common- 
wealth such as 114, 115, 110 and 117 which contain expressed limita- 
tions of the legislative powers of the Commonwealth and of the 
States. Although these sections are not framed in identical lan- 
guage they deal with the same matters as those dealt with by cor- 
responding sections in the Constitution of the United States, hence 
both Constitutions contain express limitations and prohibitions, but 
it does not follow that such express limitations and prohibitions 
are exhaustive, or that they exclude the possibility of prohibitions 
and limitations arising from necessary implications. 

The rule of construction known as the doctrine of implied pro- 
hibitions may be put this way. The States possess the reserved 
powers, and consequently control over internal trade. Therefore 
there is inhering in all the powers granted to the Commonwealth 
Parliament an implied prohibition against interference with the 
internal affairs of the States unless it is removed by express words 
or necessary implication. 

This was the interpretation laid down and peculiariiy illustrated 
in the case of the United States v. Dewitt, (1869) 9 Walk, 43, in 
which Chief Justice Chase said Congress has power to regulate 
commerce with foreign nations and among the several States and 
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with, the Indian tribes ; the Constitution expressly declares so. But 
this express power to regulate commerce among the States has 
always been understood as limited by its terms, and as a virtual 
denial of any power to interfere with the internal trade and business 
of the separate States ; except, indeed, as a necessary and proper 
means for carrjdng into execution some other power expressly 
granted or vested.” 

In opposition to the Dewitt doctrine, the Canadian case of 
The Grand Trunk Bailway v. The Attorney -General of Canada, 
(1907) App. Cas., 65, has been cited. The question for decision in 
that case was whether a Dominion Statute, which prohibited railway 
companies created b}?* the Dominion Parliament from contracting 
out of a liability to pay damages for personal injuries to their ser- 
vants, was -within the competence of that Parliament. The validity 
of this provision was attacked on the groimd that it was in substance 
an interference with property and civil rights,” matters reserved 
to the provincial legislatures under section 92 of the Constitution. 
It was not disputed that the powder to make laws relating to through 
railways was entrusted to the Dominion. Under section 91 the 
question for determination was thus stated by Lord Dunedin, who 
delivered the judgment of the Board, (1907) A.C., 65, at p. 67 : — “ The 
point therefore, comes to be within a very narrow compass. The 
respondent maintains . . . that this is truly railway legisla- 

tion. The appellants maintain that, under the guise of railway 
legislation, it is truly legislation as to civil rights.” After referring 
to the occasional overlapping of the field of Dominion and provincial 
legislation, he proceeded to say : — '' According^, the true question 
in the present case does not seem to turn upon the question whether 
this law deals with a civil right — which may be conceded — but 
whether this law is truly ancillary to rail-way legislation ” : (1907) 
A.C., 65, at p. 68. 

These Uvo cases seem quite irreconcilable. The true method of 
deciding such questions under our constitution is where a Federal law 
purports to invade the field of domestic trade, commerce and industr}" 
reserved to the States, to ask the. questions (1) what is the principal 
grant of Federal poweu'? (2) Is the law challenged within the principal 
grant or is it truly ancillary to the principal grant ? Any legislation 
outside one or the other of these two exclusive sources of Federal 
authority is prohibited ; hence in the Federated Amalgamated Govern- 
ment Badlway and Tramway Employees^ Case, (1906) 4 C.L.R., 488, it 
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was held that there was an imj)lied prohibiti6n against Federal 
interference with labour questions in State railways. In The Kbuj 
V. Barger, (1908) 6 C.L.R., 41, it was held that there was an implied 
prohibition against Federal interference with labour conditions 
generally reserved to the States. In the Union Label Case, B C.L.R., 
469, it was held that there w^as an implied prohi})ition against 
Federal interference with the domestic commerce and industrial 
matters reserved to the States. In Huddart ParJcer tb Co. Ltd. v. 
Moorehead, (1908) 8 C.L.R., 350, it was decided that there was an 
implied prohibition against Federal interference vith questions of 
contracts made by corporations carrying on business wdthin a State. 

State Government Railways. 

In the Federated Amalgamated Government Railway and Tram- 
way Employees Case, 4 C.L R., 538, it was contended that the 
doctrine of immunity did not apply to State Government railways 
which were not means and instrumentalities of Government within 
the rule of exemjition. 

State Government Liquor Trade. 

In support of tliis contention the case of South (kiroli)ui v. 
United States, 199 U.S., 437, w^as cited. There the Supreme Court 
of the United States, hx a majority of five to four held that the 
State of South Carolina, wliich had made the liquor trade a State 
monopoly, could not invoke the doctrine so as to claim exemption 
from excise duties upon the liquor of wliich it made use The argu- 
ment in support of the application of that decision to the Railway 
Case Avas that the doctrine ivas limited to means and instrumental- 
ities of a governmental character, and that the busmess of a common 
carrier is not a part of any of the recognized branches or functions 
of government. Dealing with, this argument the Chief Justice (Sir 
S. Griffith) said : — '' Whether the majority judgment in South 
Carolina v. United States would or would not commend itself to 
this Court in a similar case, we are of opinion that it has no applica- 
tion to the present case. We apprehend, however, that the execu- 
tion or administration of the laws of the State is, in the strictest 
sense, a governmental function, and that no rule can be formulated, 
because there is no authority competent to formulate it, which shall 
prescribe what functions the State shall undertake in the supposed 
exercise of its duty to promote the well-being of its people. There 
is high authority, both ancient and modern, for holding that the 
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construction and maintenance of roads and means of communica- 
tion is one of the most important, as it is necessarily one of the 
first, of the functions of government/’ The Federated Amalgamated 
Government Railway and Tramway Employees' Case, 4 C.L.R., 538. 

(6) A COMMON LAW OF THE COMMONWEALTH. 

The common law of England forms part of the laws of each 
State of the Commonwealth, and as such may be administered by 
the High Court under Federal legislation. The High Court being a 
Court of Appeal is, subject to review by the Privy Council, the 
final arbiter of the common law in ail the States. Several Acts of 
the Federal Parliament such as the Judiciary Act 1903, section 80, 
the Cop^Tight Act 1905, section 7, the Trade Mark Act 1905, sec- 
tion 5, the Bills of Exchange Act 1909-12, section 5 (2), the Marine 
Insurance Act 1909, section 4, the Crimes Act 1914, section 4, 
expressly declare that the common law shall to the extent prescribed 
govern all Courts exercising Federal jurisdiction. Apart from these 
enactments it has been contended '' that there is no Federal common 
la'w except in relation to the executive powers of the Crown ; that 
there cannot be any Federal common law in Australia, and that the 
Federal Courts of the Commonw^ealth will not possess any juris- 
diction under the common law.” A. Inglis Claries Australian 
Constitutional Laiv, at p. 192. 

In contradistinction to the common law of the several States 
there is in America growing up in the Federal Courts a common 
law of the United States, based equally upon the common law of 
England and of the several States. In the Federal Courts, both in 
civil and criminal matters there has been recognized, along certain 
lines, a common law of the United States which is certain to assert 
and re-assert itself more and more as the Federal jurisdiction grows 
and develops, particularly in cases involving the law merchant, 
the law of commercial paper and the like. The States may by Statute 
modify the common law of their States. Apart from such modifi- 
cation, by virtue of the right of independent interpretation possessed 
by the High Court and of its appellate jurisdiction, a uniform system 
of common law will be administered throughout the Commonwealth. 
See Quick and Garran's Annotated Constitution, p. 785. 

There is a peace of the United States, as distinguished from the 
peace of the individual State, a breach whereof is possible within 
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the territorial limits of the State, as by an assanlt upon a Federal 
officer or Judge , Miller, J. , In re Neagle, (1890) 135 U.S., 69. 

The question as to whether there is a common la^\^ of the Com- 
monwealth applicable to the execution of its powers of administration, 
and whether such common law can be clothed with the form of Statute 
law by an Act of the Commonwealth Parliament was considered 
and to some extent approved b}" a majority of the High Court in 
The Khig v. Kidman, (1915) 20 C.L.R., p. 425. In that case the 
constitutionality of the retrospective operation of the Crimes Act 
1915, section 2, was challenged in a criminal prosecution for con- 
s])iracy to defraud the Commonw^ealth. It was contended for the 
accused that the Act was not within the competence of the Com- 
monwealth Parliament. The validity of the retrospective law was 
howevei; sustained b}- the \vhole Court. The Chief Justice (Sir 
Samuel Griffith) upheld it on the ground that whilst Parliament 
had no power to enact a criminal law operating only as ex post 
facto law, it had power under the Constitution, section 51 (xxxix.). 
to embody the common laAv of the Commonwealth ap]')licable to 
the execution of its povurs in the form of Statute ^nd that such a 
Statute, so far as it refers to the Court in which the offence against 
it could be prosecuted, Avas a laAv of procedure and therefore could 
be construed as retrospecti\"e in its operation. I ha\^e no difficulty 
in holding,’' said Chief Justice, that the indictment in this case 
discloses an offence against the common laAv of Australia ” : 26 
(;.L.R., p. 436. ‘‘ This inquiry," continued the Chief Justice, 

raises a large and important question, namely, whether dliere is 
any common law in Australia independent of the common laAv 
Avhich forms part of the laAv of the seAmral States. It is contended 
for the respondents that there is no such laAA", and American decisions 
Avere cited in support of this contention.’' 

'‘It is clear law," said the Chief Justice, that in the case of 
British Colonies acquired by settlement, the colonists carry their 
laws ATith them so far as they are a|)plicable to the altered con- 
ditions. In the case of the Eastern colonies of Australia this general 
rule was supplemented by the Act 9 Geo. IV. c. 83. The laws so 
brought to Australia undoubtedly included all the common law 
relating to the rights and prerogatives of the Sovereign in his 
capacity as head of the Realm and the protection of his officers in 
enforcing them, including so much of the common laAv as imposed 
loss of life or liberty for infraction of it. When the several Australian 



Ch.in.j A COMMON LAW OF THE COMMONWEALTH. . 91 


Colonies were erected tliis law was not abrogated, but continued in 
force as law of the respective Colonies applicable to the Sovereign 
as their head. It did not, however, become disintegrated into six 
separate codes of law, although it became part of an identical law 
applicable to six separate political entities. The same principles 
apply to laws of the United Kingdom of general application such as 
the Statute of Treasons. In so far as any part of this law was 
afterwards repealed in any Colony, it, no doubt, ceased to have 
effect in that Colony, but in ail other respects it continued as before. 
When in 1901 the Australian Commonwealth was iormed, this law 
continued to be the law applicable to the rights and prerogatives 
of the Sovereign as head of the States as before, subject to any such 
local repeal. But, so far as regards the Sovereign as head of the 
Commonwealth, the current which had been temporarily diverted 
into six j)arallei streams coalesced, and in that capacity he*succeeded 
as head of the Commonwealth to the rights which he had had as 
head of the Colonies. I entertain no doubt that it was an offence 
at common law to conspire to defraud the King as head of the Eealm, 
that on the settlement of Australia that part of the common lav' 
became part of the law of Australia, that on the establishment of 
the Commonwealth the same law made it an offence to conspire to 
defraud the Sovereign as head of the Commonwealth. Such a law, 
or to put it in other words, such a right to protection, seems, indeed, 
to be an essential attribute to the notion of sovereignty. I have, 
therefore, no difficulty in holding that the indictment in this case 
discloses an offence against the common law of Australia ’’ : fer 
Griffith, C.J., 20 C.L.R., 435-436. 


Mr. Justice Isaacs based the validity of the law on the Con- 
stitution, section 51 (xxxix.), by which he held Parliament had 
authority to pass penal laws not only prospective but retrospective 
in their operation. He rejected the argument that an offence at 
common law was not a Commonwealth offence. The Common- 
wealth,'’ he held, " was endowed -with all powers necessary to protect 
itself and punish those who endeavour to obstruct it. The common 
law of England was brought to Australia by the first settlers, and 
remains, as the heritage of all who dwell upon the soil of this Con- 
tinent, in full force and operation except so far as it has in any 
portion of the land been modified by a competent Legislature. 
For State purposes and jurisdiction State laws may provide differ- 
ently. But they cannot restrict the operation of the Constitution, and 
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whatever it implies it is the law of Australia, as much as if it were 
expressly so vTitten. The necessary implication of iiiirestrictable 
right to perforjii its functions as a sovereign power — because in law 
it is the King vho acts — carries with it the corollary that obstruc- 
tion to the King in the exercise of liis Commonwealth powers is, 
at common law, an offence with reference to the Constitution, and 
not with reference to any State law or the State Constitution." : per 
Isaacs, J., 20 C.L.R., pp. 445-446. 

Mr. Justice Higgins held that section 51 (xxxix.) settled the 
question beyond’ all doubt. do not like to commit myself jyve- 
maturely to an}" dogma with regard to what is called the ‘ common 
law of the Commonwealth ’ ; but,” he said, “ I concur with the 
Chief Justice in tliinking that the cases in the United States Courts 
which reject the existence of a common law of the United States 
are — to say the least — inapphcabie to our Constitution ” * 
Higgins, J,, 20 C.L.Il., p. 454. 

(7) CRIMINAL LAW OF THE COMMONWEALTH. 

The Federal Constitution is singularly silent vIHi reference to 
crimes, penalties and punishments. Only one penalty is imposed 
by it and that is by section 46 which enacts that discpialified persons 
sitting as members of Parliament ai*e liable to a penalty of £100. 
By section 53 it is assumed but not enacted that there is authority 
to pass laws imposing fines and pecuniary penalties. 

There is not to be found in the Australian Constitution as 
there is in the British North America Act, section 91, any express 
power to legislate with respect to criminal law ; yet the Federal 
Parliament has passed laws imposing punishments and, in one case, 
the death penalty. ' 

By the Constitution, section 51, sub-sections (i.) to (xxxviii.), 
there are specific grants of legislative power to make laws conferring 
rights and imposing duties on residents of the Commonwealth, but 
none of these sub-sections confer any general control over the liberty 
of the subject nor do they, on their face, appear to grant power to 
impose punishment for disobedience to such laws. Where, then, 
is its jurisdiction in criminal matters to be found ? A general con- 
trol over liberty, it is conceded, must be shown to be transferred if 
it is to be regarded as vested in the Commonwealth Parliament. 

The Attorney- General for the Commonwealth v. Colonial Stigar 
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Refining Company, (1914) A.C., at p. 255 ; 17 C.L.R., p. 654, but 
there can now be no doubt regarding the control of the Common- 
wealth Parliament over the liberty of the subject in certain cases, 
and its power to impose punishment for disobedience to laws with 
respect to which it has power to legislate, such as the 38 subject- 
matters set out in section 51. 

Some Federal writers have held that, even apart from and in 
the absence of any grant of necessary or incidental powers, Congress 
in America and the Parliament in the Commonwealth would have 
had authority to enforce the observance of its laws by the imposition 
of criminal sanctions or penalties for disobedience, otherwise the 
grant of legislative powers would have been abortive ; but section 
51, sub-section (xxxix.) seems to place the matter beyond all doubt 
in Australia. It grants to the Federal Parliaijient power to make 
ia%vs with respect to '' all matters incidental to the execution of 
any povnr vested by the Constitution in that Parliament or either 
House thereof or in the Government of the Commonwealth or in 
the Federal Judicature, or in any department or office of the Com- 
monwealth.’' r 

In my opinion,” said Griffith, C.J., “ the power of the Com- 
monwealth Parhament to enact criminal laws is to be found in 
pL XXXIX. and nowhere else, and is a power to enact then as sanctions 
to secure the observance of substantive laws with respect to matters 
within the legislative, administrative, or judicial power of the Com- 
momvealth, and in that sense incidental to the execution of such 
powers ” : The King v. Kidman, 20 C.L.R., at p. 434. 

Hence it is obvious that the offences as created and defined by 
such Acts as the Customs Act, for the prevention of smuggling, 
and by taxation acts for the protection of the revenue are well 
within the competence of the Federal Parhament. These penal 
laws are necessary and incidental to the execution and enforcement 
of the principal laws. Without the power of punishment for dis- 
regard all laws would be capable of evasion and would thereby be 
ineffective and impotent. This is not an implied power. It is 
not an inherent power. It is an independent and express power 
as high as any of the preceding 38 sub-sections of section 51 of the 
Constitution : per Isaacs, J. in The King v. Kidman, (1915) 20’ 
C.L.R., at p. 441. 
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The criminal jurisdiction of the Federal Parliament is not only 
to be found scattered throughout various Acts of Parliament, but 
it has to some extent been codified and expressed in the Common- 
wealth Crimes Act, No. 12 of 1914, as amended by the Crimes Act, 
No. 6 of 1915. The first of these Acts deals, in Part II.. with 
offences against the Commonwealth Government, defines the crime 
of treason and provides that any person found guilty thereof shall 
be liable to the punishment of death ; inciting to mutiny in the arm}' 
and assisting prisoners of war to escape are declared to be indictable 
offences for which the penalty is imprisonment for life, Part HI. 
defines offences' against the Administration of Justice; Part IV., 
offences against the coinage, Part V., forgery of Commonwealth 
instruments and documents ; Part VI., offences by and against 
pubhc officers ; Part VIII., conspiracies agamst Commonwealth 
laws. The amending Act, No. 6 of 1915, passed 7th May, 1915, adds 
to the principal Act, section 86, a new offence as follows : — Any 
]>crson w'ho conspires with another person to defraud the Common- 
wealth shall be guilty of an indictable offence." It is declared that 
the new' law shall have a retms])cctive operation extending back to 
the passing of the princi])al Act, No. 12 of 1914, passo;fl 29th Gctoljer, 
1914. 

The validity of this la'w was sustained by the High Court in 
The King v. Kidman [supra). It was so held by the whole Court 
on various grounds ; it was sustained by the Chief Justice (Sir 
Samuel Griffith) on the grounds that it was an offence to common 
law to defraud the King as head of the Commonwealth and that 
the pow'er conferred by sub-section (xxxix.) extends to enacting 
in the form of a declaratory Statute, the unvTitten law of the Com- 
monwealth. It was sustained by the other Judges on the ground 
exclusively that the law w^as authorized by sub-section (xxxix.). 

When Parliament has power to prohibit an Act such as strikes 
and lock-outs it has the incidental power to impose punishment 
for the violation of such prohibition : Stemp v. Australian Glass 
Manufacturing Co Ltd., (1917) 23 G.L.R., p. 226. 

The Commonwealth Court of Conciliation and Arbitration pre- 
sided over by a President being a Justice of the High Court appointed 
to the office of President for seven years, and not for life, during 
good behaviour, under the Constitution, has an arbitration power 
but not a judicial power, and consequently it cannot enforce its 
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own awards, by tha imposition of ]Denalties ; such awards, however, 
can be enforced b}^ the High Court and by any State Court invested 
with Federal jurisdiction : Waterside Workers" Federation v. J. W . 
Alexander Ltd., (1918) 24 C.L.R. 

(8) EX POST FACTO LAWS OF THE COMMONWEALTH. 

In the Constitution of the United States, there is a clause, 
Article 1, section 9, which expressly prohibits Congress and the 
legislatures of the States from passing ex post facto laws. There is 
no such prohibition in the Constitution of the Commonwealth. 
The laws to which the, term ex post facto ” is properly apphcable 
are those laws by which, according to Sir William Blackstone’s 
definition, an act indifferent in itself when committed, the person 
w^ho committed it is afterwards declared to have been guilty of a 
crime and made liable to punishment. There is another class of 
laws which have, in a sense, a retrospective operation and of which 
Statutes, commonly called Acts of indemnity and Acts which impose 
duties of customs as from the date on which they are proposed in 
Parliament afford familiar instances. Entirely different considera- 
tions are appii(5able to such laws. The objection to ex post facto 
laws would not apply to these measures : per Griffith, C.J. in 
TJie^ King v. Kidman, 20 C.L.R., p. 435. 

Retrospective penal laws are usually deprecated for unfairness 
but they may be justified in great emergencies. Where a legis- 
lature of supreme power such as that of the United Kingdom passes 
a retrospective criminal law, no question of its validity can arise. 
It can only be criticized on the ground of its impropriety or inex- 
pediency". The legislative power of the Commonwealth Parlia- 
ment is not plenary in the sense that its ambit includes any enact- 
ment on any subject whatever. As was pointed out by Lord Hal- 
dane, the scheme of the Constitution was to select certain subjects, 
tiiirtv-eight in number, which are enumerated in section 51 and 
most of which were already within the ambit of the legislative powers 
of the federating Colonies, and to confer upon the Federal Parlia- 
ment power to legislate with respect to 'them. These subjects do 
not in terms include a powder to legislate with respect to the criminal 
law. On this point, indeed, the Judicial Committee remarked that : 

None of them relate to that general control over the liberty 

of the subject which must be shown to be transferred if it is to be 
regarded as vested in the Commonwealth ” : 20 C.L.R., p. 433. 
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Section 51, sub-section (xxxix.) declares to be within the legislative 
power of the Parliament matters incidental to the execution of 
any pov-er vested by this Constitution in tlie Parliament or in either 
House thereof, or in the Government of the Commouvrealth, or in 
the Federal judicature, or in any department or officer of tlie Com- 
monwealth. ' Per Lord Haldaxe, L.C. in The Aiiorneij-General 
for the Comwonwealihv. Colonial Surjar Piefining Co., (1914) A.C., 237. 

The High Court has held the words “ Matters incidental ” etc. 
to be sufficient to enable Parliament to pass penal laws for the pur- 
pose of enforcing obedience to Federal legislation and that such 
])enal laAvs may be made to operate not only to punish future pro- 
hibited acts but to declare past acts, done before the enactment of 
the penal laws and innocent when done, to be criminal and punish- 
able by fine or imprisonment. Such is the Crimes Act, No. 6 of 
1915 (7th May. 1915), section 2 declaring that i^jersons conspiring 
to defraud the Commonwealth shall be guilty of an indictable 
offence and making it operative as from 29th October, 1914. Such 
an Act is the English Trading with the Enemy Act 1914, followed 
by the Commonwealth Act on the same subject, but utterly unsus- 
tainable retrospectively unless the Parliament has power to pass 
ex post facto laws with reference to the limited subject matters 
under its control, where it thinks the occasion so grave as to demand 
such measures : per Isaacs, J in The King v. Kidmaji. (1915) 
20 C.L.R , p. 425. 

The war at present I'aging/’ said Powers, J. ‘‘ has, I think, 
proved beyond question that it was necessaiw for the defence of 
the Empire to pass ex p)ost facto laws, and the British Parliament 
passed such laws. The war has also proved, I think, that it was 
necessary, for the proper defence of the Commomvealth during 
the present w^ar, and during any future war— apart from pi. xxxix. — 
that Parliament should have the power to pass ex post facto laws to 
prevent assistance being given to the enem^v I do not find anything 
in the Constitution — an instrument of government — to lead me to 
hold that the Commonwealth Parliament, entrusted with the defence 
of the Commonwealth, is so impotent a body that aliens, neutrals 
or Australian subjects may defy His Majesty's Imperial Proclama- 
tion, and the Governor-GeneraFs Proclamation, upon the declara- 
tion of war, and openly commit breaches of a ‘ Trading with the 
Enemy Proclamation,' without any possibility of punishment by a 
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Commonwealth Statute : and that only those breaches which are 
committed after a Common'weaith Act has been assented to are 
punishable in Australia, especialty as Parliament may not be sitting 
at the time war is declared. I personally think it is not only inci- 
dental to the defence of the Commonwealth but also absolutely 
necessary for the proper defence of the Commonwealth, that the 
Commonwealth should have the power to punish by ex ])ost facto 
laws any persons who, in Australia, defy His Majesty’s Proclamation 
or the Governor-Generars Proclamation, even if the Proclamation 
forbids acts that are not, at the time the Proclamation is published 
acts punishable by common law or State laws, if the acts interfere 
with the exercise of any power vested in Parliament or in the Govern- 
ment of the Commonwealth, and that can only be done by the people 
knoving that the Commonwealth Parliament has power to pass 
ex 2^ost facto laws. The power appears to me to have been exercised 
in England solely as incidental to the execution of the power to 
defend the Realm and for the purpose of defence. If the Common- 
^vealth Parliament has power in time of war to pass ex post facto 
laws to prevent interference wdth the efficient defence of the Com- 
monwealth, it has power to do so at any time. What laws it passes 
(if passed with respect to a matter as to which the Commonwealth 
has power to make laws) it is for Parliament, not this Court, to say. 
If it has power to pass ex post facto laws for the naval and military 
defence of the Commonwealth it has powder to pass ex post facto 
laws incidental to the execution of any powder vested by the Con- 
stitution in the Government of the Commonwealth, or in any depart- 
ment or-officer of the Commonwealth ” : per Powers, J., 20 C.L.R., 
at p. 460. 

(9) THE POWERS INTER.SE OF THE COMMONWEALTH AND 

THE STATES. 

The following are some leading canons of construction in Com- 
monwealth Constitutional law derived from the foregoing cases : — 

There are three sources of direct Constitutional authority to 
settle problems arising from the competition of Federal and State 
laws. The first is covering clause V. of the Constitution Act which 
states that '' this Act and all laws of the Commonwealth under the 
Constitution shall be binding on the Courts, Judges and people of 
every State notwithstanding anything in the laws of any State.'’ 
The second is section 109 of the Constitution which declares that 
when the law of a State is inconsistent with a law of the Common- 
wealth the latter shall prevail and the former shall to the extent 



98 


THE POWERS INTER SE. 


[Ch. Ill, 


of the inconsistency’ be invalid/' The third f?ource is to be found 
in the ex]u*ess prohibitions contained in sections 114, 115, IIG and 
117, and in certain implications which arise from the nature of the 
Federal scheme as a whole , implications necessai'v to preserve 
the harmonious working of the two sets of legislatures which are 
parts of the dual system of Government. 

It must be taken to be of the essence of the Constitution that 
the Commonwealth is entitled, within the ambit of its authcrity, 
to exercise its legislative and executive powers in absolute freedom 
and vithout ^ny interference or control whatever except that pre- 
scribed by the Constitution itself. This is,the proposition on which 
the immunity of State and Federal instrumentalities and agencies 
from Federal or State interference is based : i)' Emden v. Peclder, 
(1904) 1 C L.R., p. 109. 

This rule of construction is reciprocal and applies to any case 
of the Commonwealth attempting to fetter, control or interfere 
with the free exei'cise of the legislative or executive j)o\ver of the 
States as well as to the States attempting to iiitei'fere with or 
encroach on Commonwealth powers aixd functions : Tka Aiioniey- 
General of New SoiilJi Wales v. The Brewery JNnployees' Union of 
New Hoiiih Wales, (1909) G C.L.R., 469. 

There is, however, a large class of cases with respect to which 
a similar power is for a time reserved to the States (concurrent 
powers). With respect to these matters there is consequently a 
possibility of conflicting legislation. This contingency' is dealt 
with by section 109 of the Constitution, which provides tfiat when 
a law of the State is inconsistent with a law of the Commonwealth 
the latter shall prevail, and the former shall to the extent of the 
inconsistency be invalid. Tliis sentence,” said Sir Samuel 
Geieeith, may^'be thus exxoanded supx3lying the verba sidjaudita : — 
' When a law of a State otherwise within its competency’ is incon- 
sistent with a law of the Commonwealth on the same subject, such 
subject being also within the legislative competency of the Com- 
monwealth, the latter shall prevail’ : (1903) 1 C.L.R., 111. If, in 
exercising its acknowledged powder to regulate its own x)urely internal, 
domestic trade or police affairs a State enacts law’s w’hich are con- 
trary to an Act of the Federal Parliament passed in pursuance of 
the Constitution in the exercise of its control over inter-state com- 
merce the Courts will enter upon the inquiry whether the State 
laws have come into collision with the Federal act and thereby 
deprived a citizen of a right to which the Federal Act entitled him. 
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Should a collision exist the State Act must yield to the Federal 
Act : Gibbons v Ogden, (1824) 9 Wheat., 209. 

With respect to matters within the exclusive competence of 
the Federal Parliament no question of conflict can arise, inasmuch 
as from the point at wliich the quality of exclusiveness attaches to 
the Federal power the competency of the State is altogether extin- 
guished. So likewise with respect to matters within the exclusive 
competence of the State Parliament such as internal, police, com- 
merce, domestic and industrial matters not extending beyond the 
limits of a State, the quality of its exclusiveness attaches to the 
State powers whether it has been exercised or not and the com- 
petence of the Federal Parliament to interfere with such State 
matters b}^ an inter-state commerce law or by a two-State ” 
industrial award is denied. This is a further apphcation of the 
doctrine of implied prohibition : United States v, Dewitt, (1824) 
9 Wall., at p. 52. 

(10) FEDERAL CONSTITUTIONS COMPARED. 
Applicability ot American Decisions. 

In the oflicial reports of arguments heard and judgments 
delivered in Constitutional cases in the High Court, the abundance 
and aptness of quotations from decisions of the Supreme Court of 
the United States on cognate questions is conspicuous. It has 
been suggested that the High Court has at times shown a preference 
for American over Canadian precedents. Preference is scarcely the 
word to use but the reason for such preference, if any, is obvious. 
The Constitution of the Commonwealth has been framed largely 
on the mode] of that of the United States to which it bears a nearer 
resemblance than it does to that of Canada. 

The distribution of legislative powers in the Constitution of 
the United States is shown in the following diagram in which the 
powers of the Federal Government and those of the States are 
placed in separate compartments : — 

CONSTITUTION OF THE UNITED STATES. 

Art. I., Sec. VIIL 
Exclusive specified Federal 
powers. 

D.g, Inter-state trade ; cus- 
toms and excise. 

Concurrent powers of the Union and the States in which in 
cases of inconsistency the laws of the Union prevail 


10th Amendment 

Exclusive, reserved powers of 
the States. 

E.g. Police powers and inter- 
nal trade. 
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The following diagram shows the distribution of the legislative 
powers in the Constitution of the Australian Commonwealth , and 
the resemblance of the American and Australian Constitutions : — 

CONSTITUTION OF THE AUSTRALIAN COMMONWEALTH. 


Sections 51, 52, 90. ! Section 107. 

Exclusive specified Common- ■ Exclusive reserved ]3owers of 
wealth powers. l the States. 

E g. Inter-state trade, cus- i E.g. Police ])owers and inter- 
toms and excise. i nal trade. 

Concurrent powers of the Commonwealth and the States in 
which in all cases of inconsistency the Commonwealth law 
prevails. 

The framers of the Australian Constitution were familiar not 
only v'itli the Constitution of the United States but with that of 
Canada. When, therefore, v'c find embodied in the Constitution 
of the Commonwealth provisions undistinguishable in substance 
from the ])rovisions of the Constitution of the Umted Slates which 
before the sittings of the Australian Com'ention in 1*897 had ])een 
judicially interj^reted by the Supreme Court of that Re]mblic, it 
is not an unreasonable inference that those framers intended that 
like provisions should receive like inter] netation : D' Emden i\ 
Fedder. (1903) 1 C.L.R., 103. It is a matter of common knowledge 
that the leading members of the Australian Convention v'cre par- 
ticularly well acquainted with the two great examples of ^English- 
speaking Federations and that in the distribution of pov’ers between 
the Commonwealth and the States they deliberately follo-sved the 
plan of the United States of America in preference to that of the 
Dominion of Canada; DeaJdn v. Webb. 1 C.L.R., 606. Hence, 
whilst the American decisions were in no way binding on the High 
Court the Chief Justice (Sir Samuel Griffith) pointed out in one 
case that they could be regarded as " a most welcome aid and assist- 
ance ill any analogous controversy. It w^as in these circumstances 
that the High Court followed the decision of the Supreme Court 
of the United States in McCulloch v. Maryland, 4 Wheat., 316 

In Webb v Outtrim, (1907) App. Cas., 88, the Privy Council 
(per The Earl of Halsbtjry) questioned the supposed analogy 
between the Constitution of Australia and that of the United States. 

There is/’ he said, '' no such analogy between the tivo systems of 
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jurisprudence as the learned Chief Justice of the High Court sug- 
gests. No State of the Australian Commonwealth has the power 
of independent legislation possessed by the States of the American 
Union. Every Act of the Victorian Council and Assembly requires 
the assent of the Crown, but when it is assented to, it becomes an 
Act of Parliament as much as any Imperial Act, thougti the elements 
by which it is authorized are different. . . The American 

Lhiion, on the other hand, has erected a tribunal which possesses 
jurisdiction to annul a Statute upon the ground that it is uncon- 
stitutional.’' 

With reference to the power of independent legislation ” 
possessed by the States of the American Union ; this is, of course, as 
pointed out by Sir Samuel Griffith literally true only in a limited 
extent. There is a veto power over the American State Legislatures 
as effectual as the veto power over any Australian Legislature. True, 
there is no monarch in America to disallow laws proposed by 
American State Legislatures but the power of veto is nevertheless 
vested in State Governors. Nor can the Federal Government of 
the United States veto State Acts as can be done by the King in 
Council with reference to proposed colonial laws. At the same time 
the State Legislatures are only independent ” when acting within 
the powers and sphere assigned to them by the Constitution. If 
they purport to pass laws in excess of their Constitutional authority 
whilst those proposed laws cannot be disallowed by a monarch, 
they may be pronounced null and void by the Supreme Court of the 
United Slates in a suit between parties properly brought before it. 
So that the ilmerican States are no more “ independent ” than the 
Australian States whose law’S in like circumstances, may be passed 
upon by the High Court. 

Within the British Emx^ire, said the Chief Justice, the power of 
reserving j)roposed colonial laws for the royal assent and the power 
vested in the Sovereign to disallow proposed colonial laws is exer- 
cised with gTeat caution and only on rare occasions when some ques- 
tion of Imperial interests or constitutionality appears on the face of 
the Bill. The power of disallowance, he said, would in many cir- 
cumstances be of no avail to prevent conflicts between State and 
Federal legislation. Thus in the case of State laws passed before the 
establishment of the Commonwealth, or State laws discovered to be 
in excess of State powers after the expiration of the time limited for 
disallowance, the power of disallowance would be of no value ; it 



102 


FEDERAL CONSTITUTIONS COMPARED. [Ch. IH. 


would be too late to call into action. In either case the assent once 
given or the time for disallowance having expired the Act would be 
binding until pronounced invalid by a Court of competent jurisdic- 
tion. But there is no very gi*eat difference between the judicial 
power of aimulling " invalid laws in the United States and within 
the British Empire. Annulment is not the correct term to 
apply to the result of a judicial decision infer partes. Even under 
the British Constitution (Colonial Laws Validity Act 1865) colonial 
laws repugnant to Imperial Statutes extending to the colonies are 
null and void* and may be so declared by any Court of competent 
jurisdiction asked to enforce them. This ‘is all that has been done 
in such cases as Emden v. Pedder and Dealdn v. Webb. The 
apphcability of certaua State iVcts was questioned because they were 
repugnant to the true meaning of the Commonwealth Constitution 
Act which is undoubtedly an Imperial Act extending to the States. 

The Privy Council judgment in Webb v. Guff rim (supra) affirms 
that the American Union, on the other hand, has erected a tribunal 
which possesses jurisdiction to annul a Statute upon the ground that 
it is unconstitutional. Referring to this paragraph the Chief Jus- 
tice (Sir Samuel GEwIfeitk) said : — " The Siqireme Court of the 
United States was created hy a provision in the American Con- 
stitution identical with that by which the High Court v'as created. 
The power of the Supreme Court of the United States to decide 
whether an Act of Congress or of a State is in conformity vith the 
Constitution depends upon and follows from the Constitution itself, 
which is, by section 2 of Article VI., declared to be the Supreme law 
of the land, as the Austrahan Constitution is declared to be by 
Clause V. of the Constitution Act. Such questions must certainly 
arise under a Federal Constitution, and must be determined b}^ the 
Courts before which they are raised. Their Lordships seem to have 
thought that the High Court had asserted a pov'er to declare a law 
invalid on the ground that it was " unconstitutional,' using that word 
in some vague general sense, but meaning something different from 
a contravention of the written Constitution.” 

'' The High Court of Australia,"’ said the Chief Justice, “ never 
asserted any such power, nor did it ever occur to it to treat the 
word ' unconstitutional,’ as used in the American Courts, as meaning 
anything more than contrary to and forbidden by the Constitution, 
nor have those Courts ever claimed to do anything more than con- 
strue the written Constitution by the light of recognized canons. 
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English jurisprudence has always recognized that the Acts of a 
legislature of limited jurisdiction (whether the limits be as to territory 
or subject-matter) may be examined by any tribunal before whom 
the point is properly raised. The term ‘ unconstitutional/ used in 
this connection, means no more than ultra vires ” : Baxter v. Com- 
missioner of Taxes, Neiv South Wales, (1907) 4 C.L.R., 1125. 

Some Canadian Cases. 

In Wollasto7{s Case, 28 V.L.R., 357, the Full Court of Victoria 
refused to apply the ratio decidendi of the judgment Of the Supreme 
Court of the United States in McCulloch v. Maryland, 4 Wheat., 16, 
to the interpretation of the Constitution of the Commonwealth and 
cited the judgments of the Privy Council in two Canadian cases in 
which Provincial laws were held to prevail over Dominion powers, 
namely : Citizens Insurance Co v. Parsons, (1881) 7 App. Cas., 96, 
and The Panic of Toronto v. Lambe, (1887) 12 App. Cas., 575. The 
same two cases were subsequently quoted in the High Court in 
support of the operation of State laws over Federal laws. 

On the other hand Canadian cases have been cited in support 
of the operation of Federal laws over State laws. Thus in the 
Federated Saw Mill Employees' Federation v. Moore and Others, 
(1909) 8 C.L.R., 466, and the Australian Boot Trade Employees' 
Federation v, Whybrow and Others, (1910) 10 C.L.R., 266, it was 
decided by a majority of the High Court (Gbiffith, C.J and Babton 
and O’CoNNOK, JJ.) that the Commonwealth Conciliation and Arbi- 
tration Court could not make an award inconsistent with the deter- 
mination of a State Wages Board constituted by State Statute laws 
vdth authority to pre-determine the minimum rates of pay in any 
tj*ade or calling. This was one of the most important rulings in 
constitutional law ever given by the High Court of Australia. In 
support of the superior force and operation of a Federal award the 
dissenting Justices (Isaacs and Higgins, JJ.) relied on the judgment 
of the Privy Council in the Grand Trunk Railway Co. of Canada. 
V. The Attorney -General of Canada, (1907) App. Cas., 65. 

It is advisable therefore to consider the whole question of the 
applicability of Canadian cases to the interpretation of the Aus- 
trahan Constitution. There is a fundamental difference in the 
distribution of legislative powers between the Dominion of Canada 
and the Provinces of Canada and the distribution of powers between 
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the Commonwealth of Australia and the States of Australia. In 
the Constitution of the United States and that of the Comn,ionwealth 
there are numerous distinctive features in common presenting a 
remarkable contrast in whole and in parts to the Constitution of 
Canada. In the Australian Federal system we find the field of legis- 
lative power divided between the Parliament of the Commonwealth 
and the Parliaments of the States by a method very different from 
that by which legislative power is distributed b}^ the British North 
America Act, and very different relations are created between the 
Commonwealth and the States when compared with the relations 
created by British North America Act between the Dominion and 
the Provinces of Canada. 

The legislative powers of the Federal Parliament are enumerated 
and determined by grants coupled with prohibitions express or 
implied to be found within the instrument. The Legislatures of the 
States are left in possession of an undefined residuum of the plenary 
legislative powers which they exercised before the establishment of 
the Commonwealth. The extent and limits of that residuum can 
only be determined by reference to the enumerated Federal jDov^ers 
and the prohibitions express or implied, to be found within the 
instrument. There is an exclusive Federal area of legislative 
authority in which the States may never legislate. There is a con- 
current legislative area in which both the Federal and State Parlia- 
ments may pass laws subject to the rule that in case of inconsistency 
the law of the Commonwealth prevails. 

(11) INAPPLICABILITY OF CANADIAN CASES. 

Let us now turn to the Constitution of the Dominion of Canada 
and note the contrast. In Canada there is an elaborate express 
and exhaustive division of the whole field of legislative authorit}" 
among the Dominion and the Provinces. There is an explicit grant 
of exclusive legislative power to the Parliament of the Dominion 
over a number of matters specifically mentioned in section 91, 
together wfith a general grant of exclusive legislative powder to the 
Parliament of the Dominion over all other matters not included 
among those assigned exclusively to the Provincial Legislatures by 
section 92. There is an equally explicit grant of exclusive legisla- 
tive power to the Provincial Legislatures over a number of matters 
specifically mentioned in section 92, including direct taxation. 
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The distribution of the legislative powers in the British North 
America Act is shown in the following diagram in which the powers 
of the Dominion and those of the Provinces are placed in separate 
compartments. 


CONSTITUTION OF THE DOMINION OF CANADA. 


Section 91. 

Section 92. 

Exclusive specified Dominion 

Exclusive specified Provincial 

powers. 

E.g. Regulation of trade and 
commerce ; customs and 

powers, 

E.g. Property, civil rights, direct 
taxation, shop, saloon, licences 

excise. 



Pesiduary exclusive Dominion power, e.g. general taxation. 


The distribution of the legislative powers in the Australian 
Constitution Act as given in the following diagram, shows the con- 
trast between the Canadian and the Australian Constitutions : — 

CONSTITUTION OF THE AUSTPALIAN COMMONWEALTH. 


Sections 51, 52, 90. 

Section 107. 

Exclusive specified Common- 

Exclusive unspecified reserved 

wealth powers, 

powers of the States, 

E.g. Inter-state trade, customs 

E.g Police powers and inter- 

and excise. 

nal trade. 


Concurrent powers of the Commonwealth and the States in which 
in all cases of inconsistency the Commonwealth law prevails. 


In the Canadian Constitution there is no clause stating that in 
case of conflict or inconsistency the Dominion law prevails over the 
Provincial Jaw. There is no arbitrary rule determining the superior- 
ity of a Dominion Jaw over a Provincial law. The rule of construc- 
tion as laid down by the Privy Council is : — If they find that on 
the due construction of the Act a leglsative power falls within sec- 
tion 92, it would be quite wrong of them to deny its existence 
because by some possibility it may be abused, or may limit the range 
which otherwise would be open to the Dominion Parliament.” Such 
was the ratio decidendi of the judgment in the Bank of Toronto v. 
Lambe. The appellant had contended that the Provincial Legis- 
lature of Quebec was not empowered by section 92 of the British 
North America Act to impose the tax on banks which the appellant 
had refused to pay ; and the argument of the appellant was that 
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if the language of section 92 was interpreted so as to empower the 
Provincial Legislatures to impose the bank tax in question, it would 
be in conflict with the language of section 91, which conferred upon 
the Parliament of the Dominion exclusive legislative power in 
respect of all the matter therein specifically mentioned, and there- 
fore the meaning of section 92 must be controlled and restricted by 
the language of section 91. 

In order to determine whether a Provincial Legislature had the 
power to impose the tax on banks, the Privy Council had to decide 
two questions,* viz. : (1) Did the tax come within the description of 
direct taxation which the Provincial Legislatures were expressly 
expowered to impose by sub-section 2 of section 92 ? (2) If the 

tax did come within the description of direct taxation assigned to 
the Provincial Legislatures, in accordance with the ordinary mean- 
ing of the language of the description, was there anything in section 
91, or in any part of the British North America Act, which restricted 
the meaning of the language used in sub-section 2 of section 92, so 
that it should not include the tax in question ? The Board decided 
that the tax on banks did come within the description of direct 
taxation assigned to the Provincial Legislatures, and that its meaning 
was not controlled or restricted by anything contained in section 91 . 
The same method of inquiry has been observed b}^ the Privy Council 
ill other cases in which they have been required to decide whether a 
particular matter which has been included in any impugned legis- 
lation of a Provincial Legislature was within the exclusive legis- 
lative power of the Parliament of the Dominion or within the exclu- 
sive power of the Provincial Legislatures. Mr. Justice Inglis 
Clark, Commomvealih Law Review, vol. 1, p. 197. 

Therefore, in Canada, the validity of any impugned legislation 
of a Provincial Legislature always depends upon the true meaning 
and scope of particular words used in section 92 of the Act, but 
the language of section 91 is examined for the purpose of ascertaining 
in accordance with the settled rules for the interpretation of Statutes, 
whether it can be properly regarded as qualifying or controlling the 
meaning of the particular words of section 92 which are to be con- 
strued. 

In Australia where State and Federal legislation is impugned, 
the question of validity involves a series of inquiries relating to 
the legislative powers of the States and the Commonwealth inter se, 
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and it cannot in any case be determined like a question of the validity 
of impugned legislation in Canada. The express grant of power to 
the Federal Parliament coupled with express or implied prohibitions 
must be examined. The reserved legislative powers of the States 
are not specified and cannot be examined or identified one by one 
as those of the Provinces of Canada can be. 

'' The process of interpretation is entirely different in the 
Australian Constitution from that in the Canadian Constitution. 
The question of an alleged encroachment by the Parliament of the 
Commonwealth upon the field of legislative power reserved to the 
States,” says Mr. Justice Inglis Clark ‘‘ must frequently involve 
the consideration of the extent to which the legislative powers of 
the States are necessarily curtailed by the Constitution, or made 
subject to the exercise of a superior legislative power vested in 
the Commonwealth. This inquiry involves in its turn a 
consideration of the effect of the impugned legislation upon 
the political autonomy of the States The effect of a law of the 
Commonwealth upon the political autonomy of the States is not 
the primary test of its validity ; but the effect of the law may 
reveal its essential character and thereby assist in the determination 
of the question, whether it is within any of the powers specifically 
granted to the Commonwealth. The legislative powers of the States 
ought not to be declared to be curtailed or limited by the Con- 
stitution to any larger extent than that to which the purposes for 
which the Commonwealth was established require them to be cur- 
tailed "and limited. The absence of any power in the Governor- 
General of the Commonwealth in Council to disallow any legislation 
of a State is in itself a clear indication that, in contrast with the 
Constitution of the Dominion of Canada, the purpose of the Con- 
stitution of the Commonwealth is to fully preserve the political 
autonomy of the States, in respect of all matters which are not 
placed by the Constitution within the legislative power of the 
Parliament of the Commonwealth " : Commonwealth Law Review, 
vol. 1, p. 200. 

“ The explicit declaration of covering Clause V. of the Australian 
Constitution Act and of section 109 of the Constitution do not 
settle all problems of interpretation. They do not relieve the 
judiciary of the task of determining the boundary lines of the legis- 
lative powers of the Commonwealth and the States, in many cases 
of alleged encroachment, by a consideration of the purposes for 
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which the Constitution was established and the respective positions 
inter se which the Commonwealth and the States were intended to 
occupy under it. In other words, a clear recognition of the Federal 
character of the system established by the Constitution of the 
Commonwealth is indispensable to a true interpretation of its pro- 
visions ” : Commonwealth Law Review, vol 1, P- 201. 

(12) AMERICAN AND CANADIAN CONSTITUTIONS. 

(Notes by Sir Robert Garran). 

The United States Constitution. 

Canadian cases as to the distribution of power, when applicable 
at all to the Australian Constitution, must be applied with the 
greatest caution. American cases, on the other hand, are often 
applicable in their entirety ; but here, too, there are differences 
which, though they concern details rather than principles, are so 
important that they must be carefully borne in mind. 

The scheme of distribution of powers is as follows : — 

(1) Congress is given legislative power as to specified matters 

only (Article I., section 8) — including all laws which 
shall be necessary and proper for carrying into execu- 
tion ” the powers vested by the Constitution in Congress 
or the Executive. 

(2) The powers of the State Legislatures are residuary. They 

are not given exclusive power as to any specified subject- 
matter ; but they retain exclusive power wherever the 
, power of Congress cannot reach (Tenth Amendment ; cf. 
Australian Constitution, sections 107-109). 

(3) Few of the powers of Congress are expressed to be exclu- 

sive , and except as to these few, the State Legislatures 
retain concurrent power, though State laws must always 
yield when inconsistent with valid iVcts of Congress. 

These principles are substantially identical with those of the 
Australian Constitution ; but their application is modified by the 
following important differences : — 

(1) The enumerated subject-matters of Federal legislative 
power are much fewer, e.g.. Congress has no power to 
make laws as to bounties, quarantine, fisheries, banking, 
insurance, bills of exchange and promissory notes, trade 
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marks, -corporations, railway acquisition and construc- 
tion in the States, or industrial arbitration — except so 
far as these subjects may be included in some other 
enumerated power, such as trade and commerce among 
the States. 

(2) The power of Congress as to inter-state and foreign com- 

merce has (with some qualifications) been held to be 
exclusive — a construction which in the Australian Con- 
stitution is negatived by the express words of section 107. 
This distinction is extremely important in connection 
with many of the American decisions as to the commerce 
power. 

(3) The American Constitution contains many express pro- 

hibitions, directed against either Congress or the State 
Legislatures, or both, which are not found in the Aus- 
tralian Constitution. E.g. the prohibitions against laws 
compelling an accused person to criminate himself, or 
depriving an}^ person of property without “ due process 
of law (Fifth Amendment) ; against Federal or State 
“ ex ])ost facto ” laws, State laws “ impairing the obliga- 
tion of contracts,” and Federal “ direct ” taxes unless 
apportioned among the States in proportion to popula- 
tion. Many American decisions’ which at first sight 
appear to be applicable in Australia are found on close 
inspection to turn on one or other of these prohibitions. 

The Canadian Constitution. 

The provisions of the Canadian Constitution as to the distribu- 
tion of power are extremely complex. The leading principles are : 
— (1) That the subject-matters of provincial legislation are specific, 
those of the Dominion Parliament partly specific and partly residuary. 
(2) That the powers both of Dominion and Provinces are mutually 
exclusive. 

Both these principles, however, require to be stated with very 
important qualifications. In the first place, the Constitution 
attempts to enumerate specifically some of the powers of the 
Dominion Parliament. We thus have two sets of enumerated powers, 
mutually exclusive ; and yet these two fields are found in practice 
to overlap. The result has been a series of ingenious attempts, by 
judicial decision, to reconcile the two, with results which mav be 
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shortly stated as follows . — Where there is overdapping of enumerated 
powers, the field is '' concurrent,'* and where in this concurrent 
field Dominion and Provincial legislation clash, the Provincial legis- 
lation to that extent gives way Thus the specific powers of the 
Provinces are in a sense residuary. Dominion laws which are 
ancillary ” to either the residuary or the specific powders cf the 
Dominion Parliament are valid even though they incidentally 
encroach on the specific powers of the Provinces. 

The following is eni analysis of the mode of distribution : — 

Dominion Legislative Powers. 

(1) General (residuary) power given by section 91 — to make 
laws for the peace, etc. of Canada in relation to all matters not 
enumerated in section 92 as exclusive powers of the Provinces. 
This power can only be exercised for matters national in character, 
and not comprised in the enumerated powers of the Provinces : 
Attorney -General for Ontario v. Attorney- General for Canada, (1896) 
A.C., p. 348. 

(2) Matters enumerated in section 91. These are not deemed 
to come within any of the 16 classes enumerated in section 92 : 
Attorney- General for Ontario v. Attorney- General for Canada, (supra ) ; 
over-riiling dictum in Citizens Insurance Co. v. Parsons, 7 A.C. ; 
where it was held that this provision only aj^plied to class 16 of 
section 92. 

(3) Matters '' ancillary ” to residuary or enumerated powers. 

Provincial Legislative Powers. 

These are matters enumerated in section 92, but exclusive of 
matters enumerated in section 91. The Dominion has two kinds of 
legislative power : — residuary and specific. The Provinces have 
one kind of legislative power, which is specific ; but is at the same 
time residuary in the sense that it only covers so much of the enumer- 
ated matters in section 92 as are not included in the enumerated 
matters in section 91. 

Concurrent Powers. 

Though there are no subject-matters of express concurrent 
power (with one exception relating to agriculture) the existence of 
what is really a concurrent field has been established by judicial 
decision. Though the enumerated powers of the Dominion and 
the Provinces are expressed as exclusive, they overlap. 



Ch. in.] CANADIAN CONSTITUTIONAL CASES. 


Ill 


Where there is over-lapping of enumerated powers of the 
Dominion and the Provinces respectively, neither legislation will be 
ultra vires if the field is clear ; if on this '' concurrent ” field the two 
legislations meet, Dominion legislation prevails : Attorney -General 
of Ontario V. Attorney- General of Canada, (1894) A.C., 189 ; Tennant 
V. Union Bank of Canada, (1894) A.C., 31 ; Grand Trunk Railway 
of Canada v. Attorney -General of Canada, (1907) A.C., 65. 

This prevalence of Dominion legislation appears to extend to 
legislation — 

(1) covered by enumerated Dominion power , . 

(2) ancillary to enumerated Dominion power ; 

(3) ancillary to general Dominion power. 

See Lefroy, Legislative Power in Canada, pp. 347, 353, 526. 

Canadian Cases. 

These propositions may be illustrated by reference to a few of 
the leading Canadian cases. 

Citizens Insurance Co. v. Parsons, and Queen Insurance Co. 
V. Parsons, 7 A.C.. 96. — The Dominion Parliament passed an Act 
requiring all insurance companies, whether incorporated by foreign, 
Dominion, or Provincial authority, to obtain a licence, to be granted 
only upon compliance with prescribed conditions. An Act of the 
Province of Ontario, dealing with policies of insurance entered into 
or in force in the Province of Ontario for insuring property in the 
Province against fire, prescribed certain conditions which were to 
form part of such contracts. The Provinces have exclusive power 
to legislate as to property and civil rights within the Province.” 
The Dominion has exclusive power to legislate as to the regulation 
of trade and commerce.” It was therefore held that the Ontario 
Act relates to “ property and civil rights within the Province ” 
and not to the regulation of trade and commerce,” that it is there- 
fore not inconsistent with the Dominion Act, and it is valid. 

It is important to note that the questions for decision were : — 
(1) Is the subject-matter of the Provincial Act enumerated in section 
92 ? If not, it is invalid ; if so, it is vahd, unless (2) the subject- 
matter is also enumerated in section 91 and so withdrawn from 
section 92. 

It was claimed on behaH of the Citizens’ Insurance Co. that 
being incorporated under Dominion law it could not be controlled 
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by Provincial law : but the Court pointed out that the Provincial 
Act did not assume to interfere with the constitution or status of 
corporations. 

The decision is based on the complex provisions of sections 91 
and 92, which it is held must be read together and the language of 
one interpreted and where necessary modified by that of the other, 
so as to reconcile the respective powers they contain and give effect 
to all of them. 

Though the Court held that the Dominion power to regulate 
trade and commerce did not include the regulation of the contracts 
of a particular trade in a single Province, it does not therefore follow 
that the Dominion Parliament might not have the power, by a 
general law relating to all the Provinces, to regulate such contracts 
— in which case its legislation would over-ride that of the Provinces. 
It is stated in Hodge v. The Qtieen. 9 A.C., at page 130, that the 
principle illustrated by the case of the Citizens' Insurance Co. and 
the case of Bussell v. The Queen, 7 A.C., 829, is that subjects 
which in one aspect and for one purpose fall within section 92 may 
in another aspect and for another purpose fall within section 91 

The Colonial Buildiyig Co. v. Attorney- General of Quebec, 9 
A.C , 157, at p 166. — One of the enumerated exclusive legislative 
powers of the Province is the incorporation of companies with 
provincial objects.” The incorporation of companies does not fall 
within an}^ enumerated power of the Dominion Parliament, but under 
its general or residuary power the Dominion Parliament has power 
to incorporate companies other than those with provincial objects. 

The Colonial Building Company was incorporated in Canada 
generally by a Dominion Act, but had not 3^et exercised its powders 
outside the Province of Quebec. It was held that the fact of the 
non-exercise of powers did not affect the validity of the incorporating 
Act nor the status of the corporation thereunder. Inasmuch as the 
power to incorporate com]3anies is a residuary and not an enumerated 
powder of the Dominion Parliament, it is subject to the enumerated 
exclusive powers of the Provinces. 

Attorney- General of Ontario v. Attorney- General of the Dominion, 
(1896) A.C., 348, at p. 363. — A Dominion Act (the Canada Temperance 
Act of 1886), applicable to the whole of the Dominion, gave to the 
electors of every county or city the option of adox3ting the provisions 
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of the Act prohibitiiig the sale of intoxicating hqnor. An Act of 
the Province of Ontario empowered every town council in the 
Province to make by-laws for prohibiting the retail sale of intoxicat- 
ing liquor. Held as to the Dominion Act that it was valid under 
the general power of legislation- as relating to the peace order and 
good government of Canada ; but not as regulating trade and 
commerce ” because the power to regulate did not include a power 
to |)rohibit. Held also that the Dominion general power of legisla- 
tion in supplement to its enumerated powers must be strictly con- 
fined to matters of unquestionable national interest and importance, 
and must not trench on any enumerated subjects of ’the Provincial 
powers unless they have obtained national importance. Held as 
to the Provincial Act (1) that it was not authorized by the enumerated 
powers to legislate as to the municipal institutions in the Province” ; 
(2) that it was authorized as relating to one or other but not to both 
of the following powers : — “ Property and civil rights in the Pro- 
vince ” or “ Generally of matters of a merely local or private nature 
in the Province.” It was held also that the Provincial Act was not 
invalid, though, in localities in wLich the Dominion Act was adopted, 
it might have to yield for repugnancy. 

As regards the Dominion powers of legislation, the principle of 
the decision is that a “ general ” or “ residuary ” Federal power 
cannot trench on an enumerated or specific Provincial power. It 
has no application to the Commonwealth Constitution, except in 
the converse case, because in Australia the residuary powers belong 
to the States, the specific powers to the Commonwealth So far as 
the decision shows the superiority of a specific to a residuary power, 
it is wholly in favour of the Commonwealth as against the State. 

Canadian Pacific Railway Co. v. Corporation of the Parish of 
Notre Dame de Bonseconrs, (1899) A.C., 367, at p. 372. — The Canadian 
Pacific Railway Co. had been fined under a Provincial Act for not 
cleaning a ditch forming part of the C.P.R. works. Held that, 
though the Provincial Legislature had no power to regulate the 
structure of a ditch forming part of the works of a railway authorized 
by Dominion laws, it could, under the power to deal with local 
matters within the Province, prescribe the cleaning of the ditch 
and the removal of obstructions. The decision follows from the 
exclusive power of the Provinces as to local matters. The principle 
is the same as in The Colonial Building Co. v. Attorney -General of 
Quebec (supra). 


L.F. 


8 
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Grand Trunk Railway v. Attorney- Geyieral of Canada, (1907) 
A.C., 66. — Tiie Dominion Parliament passed a law to prevent rail- 
wa}^ companies within the Dominion jurisdiction from '' contracting 
out of liability for injuries to servants.” This was held valid as 
railway legislation under an enumerated power of the Dominion, 
notwithstanding that it incidentally affected civil rights vithin the 
Province. 

The principle of the decision is that, where enumerated powders 
overlap, Dominion legislation prevails. In other words, where 
two exclusive powers meet on a common field, the Canadian Con- 
stitution is interpreted as leaving that field concurrent, and the 
result is then the same as in cases in the United States or Australia 
where the legislation in exercise of or incidental to the exercise of 
an enumerated power of the Federal Government comes into con- 
flict with State legislation passed in the exercise of the residuary 
power ; if the Federal law is in substance an exercise of Federal 
legislative power the State law, though valid in the absence of 
Federal legislation, yields to the Federal law in case of conflict. 

Toronto Corporation v. Canadian Pacific Railway, (1908) A.C., 
54. — The Dominion Railway Act provides for certain works for the 
protection of the public at level crossings on the C.P.R. and for the 
adjustment and recovery of the cost from persons interested. The 
Railway Committee of the Privy Council of Canada, in pursuance 
of the Act, directed the cost of the protection of certain level crossings 
in Toronto to be apportioned betw'een the railway and the city. 
Held that the municipality was a person liable, and that the Dominion 
Act imposing this liability on the city was valid as general railway 
legislation, notwithstanding that it affected civil rights. The prin- 
ciple of the case is precisely similar to that of the Grand Trunk 
Railway Case [supra). 
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COMMO^^WEALTH OF AUSTRALIA 
CONSTITUTION ACT“ 

(63 & 64 VICT. c. 12). 


AS ALTERED BY 

CONSTITUTION ALTERATION (SENATE ELECTIONS) 1906 
(No. 1 OP 1907). 


AND BY 


CONSTITUTION ALTERATION (STATE DEBTS) 1909 
(No. 3 OF 1910). 


An Act to constitute the Commonwealth of Australia. 

{m July, 1900.] 

W HEREAS^ the people of New South Wales, Vic- 
toria, South Australia, Queensland, and Tas- 
mania,, humbly relying on the blessing of Almighty 
God, have agreed^ to unite in one indissoluble Federal 
Commonwealth under the Crown® of the United King- 
dom of Great Britain and Ireland, and under the 
Constitution hereby established : 

And whereas it is expedient to provide for the 
admission into the Commonwealth of other Australasian 
Colonies and possessions of the Queen : 

Be it therefore enacted by the Queen’s Most 
Excellent Majesty, by and with the advice and consent 

{a) Note. — T his print of the Constitution Act contains all the alterations of the Constitution 
which have been made up to and including the 31st December, 1918. The Acts by which the 
Constitution was altered are the Constitution Alteration < Senate Bl<ict%ons) 1906 assented to Srd 
April, 1907, and the Constitution Alteration (State Debts) 1909 assented to 6th August, 1910. 



116 


PREAMBLE. 


of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority 
of the same, as follows : — 

§ 1. WHEREAS THE PEOPLE.” 

Declaratory not Enacting Effect of Preamble. 

In the case of Jacobson v. Massachiisefts, (1905) 197 U.S., IR 
an unsuccessful attempt was made in argument to found substantive 
rights upon the words of the preamble of the Constitution of the 
United States. A compulsory vaccination law of the State of 
Massachusetts was claimed to be invalid as being repugnant to the 
declaration 'in the preamble that the Constitution was ordained in 
order to . . . secure the blessings of liberty to ourselves and 

our posterit}”.” 

The Supreme Court of the United States, however, made short 
work of this argument " We ]Dass without extended discussion,” 
they said, “ the suggestion that the particular section of the Statute 
of Massachusetts now in question is in derogation of rights secured 
by the preamble of the Constitution of the United States. Although 
that preamble indicates the general purposes for which the people 
ordained and established the Constitution, it has never been regarded 
as the source of any substantive power conferred on the Govern- 
ment of the United States or on any of its departments. Such 
powers embrace only those expressly granted in the body of the 
Constitution and such as may be implied from those so granted. 
Although, therefore, one of the declared objects of the Co^istitution 
was to secure the blessings of liberty to all under the sovereign 
jurisdiction and authority of the United States, no power can be 
exerted to that end by the United States unless, apart from the 
Preamble, it be found in some express delegation of power or in 
some power to be properly implied therefrom : 1 Story s Constitu- 
tion, § 462.” 197 U.S., at p. 22, The Court added, significantly, 

that the liberty secured by the Constitution “ does not import an 
absolute right in each person to be, at all times and in ail circum- 
stances, wholly freed from restraint.” 

To the same effect was the observation of Mr. Justice Isaacs 
in the Federated Saw Mill Employees v. James Moore d) Sons 
Proprietary Ltd., (1908) 8 C.L.R., at p. 535, that if covering Clause V. 
and section 109 of the Constitution, which formed the keystone of 
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the Federal structure, were loosened “ Australian union was but a 
name, and would reside chiefly in the pious aspirations for unity 
contained in the Preamble to the Constitution.” Note by Sir Robert 
Gakran. 


§ 2. AGREED.’’ 

A Federal Compact. 

The Constitution of the Commonwealth is included in and 
receives the sanction of law from an Imperiaji Statute, yet it is, 
nevertheless, founded upon and is the result of a compact or agree- 
ment between the people of the pre-existing colonies. The funda- 
mental basis as well as the most prominent feature of the Federal 
compact is the distribution of powers between the Commonwealth 
and the States. Per Griffith, C. J. in the Colonial Sugar Refining Co. 
Ltd, V, Attorney- General of the Commonwealth^ (1912) 15 C.L.R., 194. 
It is a familiar and popular description of the Federal Constitution 
to say that it is a compact. In the same case upon appeal to the 
Privy Council their Lordships lent additional sanction to the use 
of the term “ compact.” “ Their Lordships,” said Lord Haldane, 
H.C., “ are called on to interpret the legislative compact made 
between the Commonwealth and the States, and they have to deter- 
mine on the language of the Statute what rights of legislation the 
federating colonies declared to be reserved to themselves. It is 
clear that any change in the existing distribution of powers has been 
safe-guarded in such a fashion that on a point such as that before 
the Board the Commonwealth Parliament could not legislate so as 
to alter that distribution merely of its own motion ” : (1914) App. 
Cas., at p. 237, 

The Constitution Act is not only an Act of the Imperial Legis- 
lature, but it embodies a compact entered into between the six 
Australian Colonies which form the Commonwealth. This is recited 
in the preamble to the Act itself. Per Griffith, C. J. in Federated 
Amalgamated Government Railway and Tramway Service Associa- 
tion V. New South Wales Railway and Traffic Employees' Associa- 
tion, (1906) 4 C.L.R., at p. 534. 

This doctrine of a “ Federated Compact ” is not likely to lead 
to the promulgation of a Constitutional heresy similar to that which 
took place in the United States in the days of Calhoun which led 
to the Civil War of 1862-64. 
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§3. ‘‘THE CROWN.” 

Imperial Unity and Division. 

The Crown is a symbol of the combined unity and division of 
Imperial Sovereignt}^. It is the legal evidence of the visible central 
authority, the King in Parliament wliich unites and holds together 
the British Em]pire with its multitndinous peoples and its complex 
divisions of political power. The Crown, however constitutionally, 
represents not only the United Kingdom of Great Britain and 
Ireland but also those autonomous communities beyond tl e sea 
upon which the rights and privileges of local self-government 
branches of sovereignty, have been conferred by Imperial legislation. 
Thus the Crown may be considered as representing the Dominion 
of Canada, the Commonwealth of Australia and the South African 
Union, in each of which there is a Governor- General being the 
Kjng’s Representative, but it also represents the several Provinces 
of Canada and the States of Australia in which tiiere are Provincial 
and State Governors. This differentiation of the Crown, considered 
from various constitutional standpoints, has been referred to and 
recognized in several cases which have come before the High Court 
of Australia for consideration. 

Not Bound by Statute unless Named. 

In Ahern v. Roberts^ (1904) 1 C.L.R., 406, the rule that the 
Crown, and consequently the State or Commonwealth, is not bound 
by legislation unless it appears in the face of the Statute that it 
was intended it should be so bound, was considered and explained. 
The informant was the Inspector of Nuisances for the Borough of 
Inglewood (Victoria). The defendant was employed to cart night- 
soil from the Post Office at Inglewocd by one Appleby, who had 
contracted with the Commonwealth Government to carry out 
necessary sanitary operations in connection with those premises. 
The defendant, without having obtained a licence from the Borough 
Council, and without having given the required security to the Council 
carted night-soil away from the Post Office premises. He was 
prosecuted under section 5, sub-section 7, of the Police Offences 
Act 1890. The defence was that he was authorized by the Com- 
monwealth Government, through the post-master, to do the act 
complained of. The defendant was convicted and fined. He 
obtained special leave to appeal from that decision to the High Court : 
(1903-4) 1 C.L.R., 406. 
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The Chief Justice (Sir Samuel Geieeith) said : — 

“ Various points were raised and discussed before us, but in 
the view that we take of the matter, it is not necessary to consider 
more than one of them, namely, whether section 5 of the Victorian 
Police Ohences Act when it* was passed bound the Executive Govern- 
ment of Victoria. It is not disputed that, if it did not bind the 
Victorian Government, it does not now bind the Federal Government, 
to which the rights and obligations of that Government in respect 
of the Post and Telegraph Department have been transferred. It 
is a general rule that the Crown is not bound by a Statute unless it 
appears on the face of the Statute that it was intended that the 
Crown should be bound by it. This rule has commonly been based 
on the Royal prerogative. Perhaps, however, having regard to 
modern developments ‘of constitutional law, a more satisfactory 
basis is to be found in the words of Aldeeson, B., delivering the 
judgment of the Court of Exchequer in Attorney- General v. Donald- 
son, 10 M. & W., 117, at p. 124. The Executive Government of the 
State is not bound by Statute unless that intention is apparent. 
The doctrine is well settled in this sense in the United States of 
America. With regard to the Statute now under consideration, so 
far from its text suggesting a clear intention to control the action 
of the Executive Government, a contrary intention is, ^rima facie, 
more probable. At the time when the Act was passed, the Executive 
Government had the control of many great institutions — gaols, 
orphanages, asylums, j^olice barracks, "Government c epartments of 
all sorts, and occasionally military encampments — and it is, prima 
facie, unlikely that the Legislature should have intended to subject 
the Executive Government to the uncontrolled discretion of a local 
authority with regard to sanitary arrangements of such institutions. 
Such a construction would have rendered the Executive officers of 
the States themselves liable to prosecution whenever they procured 
any such act to be done without the licence of the local authority, or 
without giving security to its satisfaction. ... In our judgment, 
therefore, the provision in question did not affect the Victorian 
Government, and does not now affect the Federal Government or 
its agencies in the management of the Post and Telegraph Depart- 
ment ” : 1 C.L.R., 406. 

The Crown Represents Commonwealth and State as Separate Juristic 
Persons. 

In the case of the Municipal Council of Sydney v. The Com- 
monwealth, (1904) I C.L.R., 208, which was an action to recover 
municipal rates, the Chief Justice of the High Court (Sir Samuel 
Geieeith) said : — 

‘‘ It is manifest from the whole scope of the Constitution that, 
just as the Commonwealth and State are regarded as distinct and 
separate sovereign bodies, with sovereign powers limited only by 
the ambit of their authority under the Constitution, so the Crown, 
as representing those several bodies, is to be regarded not as one, 
but as several juristic persons, to use a phrase which well expresses 
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the idea. No better illustration can be given than is afforded by 
the lands now sought to be rated, which, having originally been 
* property of the State,’ i.e. lands of the Crown in New South Wales, 
have become vested in the Commonwealth, i.e., vested in the Crown 
in right of the Commonwealth. The change in constitutional 
ownership is accurately and unmistakably denoted by the language 
of section 85 in which it is expressed. The term ‘ the Crown ’ as 
used in the Sydney Corporation Act must be taken to mean the 
Crown in its capacity as representing the State of New South Wales. 
In the Act of 1879, passed before the establishment of the Common- 
wealth, it obviously had that meaning, and no wider one can be 
given to it in the re-enactment of 1902. The argument, therefore, 
sought to be founded upon the assent of the Crown, given through 
the Governor of New South Wales, to the taxation of Crown lands, 
fails, since land vested in the Commonwealth or in the Crown 
in right of the Commonwealth is not Crown land within the meaning 
of the Sydney Act. Nor, in my judgment, can the liability of the 
land, while Crown land of New South Wales, to municipal taxation 
be regarded as a liability running with the land, any more than if 
the land had afterwards been granted for a purpose which would 
exempt it from such liability ” : 1 C.L.R., 231. 

In the construction of Commonwealth Statutes the rule that 
the Crown is not boimd by a Statute except by express words or 
necessary implication applies only to those representatives of the 
Crown who have Executive authority in the i^lace where the Statute 
applies, and as to matters to which that Executive authority extends. 
The Constitution binds the Crown as represented by the various 
States, and takes no account of the States and State Governments 
in relation to Commonwealth legislation on matters within the 
exclusive control of the Commonwealth Government. Therefore, 
in the construction of Commonwealth Statutes dealing with such 
matters, the rule applies to the Sovereign as head of that Govern- 
ment, but not to the Sovereign as head of the State Governments. 
In other words in the construction of a Commonwealth Statute 
the Crown, as representing the Commonwealth, is not bound unless 
it is expressly named, but the Crown as representing the States 
may be bound although it is not expressly mentioned, if the Common- 
wealth Parliament has constitutional authority to legislate in a- 
matter affecting the States, in common with private individuals. 

The Cdstoms Act 1901, being a vaHd exercise by the Common- 
w:ealth of the exclusive power to impose, collect and control duties 
of customs and excise conferred by sections 52 (ii.), 86, and 90 of 
the Constitution, applies to goods imported by the Government 
of a State as well as to those imported by private persons ; and 
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therefore, goods imported by a State, whether dutiable or not, are 
by section 30 of the Act subject to the control of the customs, and 
the authority of the State Executive is no justification for their 
removal from that control contrary to the provisions of the Act. 
A quantity of wire netting, which had been purchased in England 
and imported into the Commonwealth by the Government of New 
South Wales was landed at the port of Sydney. Without any entry 
having been made or passed, and without the authority of the 
customs officers, the defendant, acting under the authority of the 
Executive Government of the State, removed the goods from the 
place where they were stored. In an action to recover a penalty 
it was held by the High’ Court that the defendant had committed 
a breach of sections 33 and 236 of the Customs Act. The Kirig v. 
Sutton, (1908) 5 C.L.R., 789. 

The Chief Justice (Sir Samuel Geifeith) said ; — 

“ The rule that the Crown is not bound by a Statute unless 
expressly mentioned, or unless it appears by necessary implication 
that it was intended to bind the Crown, is a rule of construction, 
the object of wliich, as of other rules of construction, is to give 
effect' to the intention of the legislature. If it appears clearly that 
the intention was that the Crown should be bound, effect is given to 
this rule by so holding. This being the meaning of the rule, it 
follows that it does not apply to every person who in any part of 
the world represents the Crown, but only to those representatives 
of the Sovereign who have executive authority in the place where 
the law applies, and even there, only as to niatters to which that 
executive authority extends. The Crown, as the head of the 
Commonwealth Government, is for many, if not all, purposes a 
separate ‘juristic person from the Grown as head of a State Govern- 
ment. In matters under the exclusive control of the Commonwealth 
Government the doctrine applies to the Sovereign as head of that 
Government, but has no apphcation to the Sovereign as head of the 
State Governments.” : The King v. Sutton, (1908) 5 C.L.R., pp. 
795, 796, and 797. 

On the other hand if the Commonwealth Parliament has no 
constitutional authority to legislate in a matter affecting the States 
the States will not be bound, even if they are expressly mentioned 
in a Commonwealth Statute. Thus the Commonwealth Concilia- 
tion and Arbitration Act, section 2, purported to give the Arbitra- 
tion Court power to make industrial awards affecting railways the 
property of a State, but the High Court held that law to be invalid 
as not within the competence of the Parliament : Federated Amal- 
gamate Government Bailway and Tramway Service Association v. 
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Netv Sotiih Wales Railioay Traffic Employees' Association, (1906) 

4 C.L.R., 489. 

In the case of The Commomvealtli v. The State of New South 
Wales, (1905-6) 3 C.L.R., 808, the Sigh Court decided that the 
memorandum of transfer of land held under the Real Property 
Act (New South Wales) to the Commonw’'ealth for Commonwealth 
purposes under section 3 of the Property for Public Purposes Acquisi- 
tion Act 1901, is not liable to stamp duty, and therefore the Com- 
monwealth is entitled to have such instrument marked exempt by 
the Commissioner for the purposes of registration under the Real 
Property Act. The Stamp Duties Act (N6w South Wales), was not 
intended to impose, and did not impose, any obligation on the Crown 
when it was passed, and therefore does not now impose any obliga- 
tion upon the Commonwealth. Even if the Act, when passed did 
affect the Crown as representing the community of New South 
Wales, it could not, after the establishment of the Commonwealth 
be construed as affecting the Crown as representing the Common- 
wealth . 

If the New South Wales Stamp Duties Act were made expressly 
applicable to Commonwealth titles, it v^ould have been invalid as 
it is beyond the competence of a State law to interfere with Com- 
monwealth instrumentalities. 

Short title. 

1. This Act‘‘ may be cited as the Commonwealth 
of Australia Constitution Act. 

§4. “TfflS ACT.” 

This Act, to constitute the Commonwealth, consists of nine 
clauses, sometimes described as “ covering clauses to distinguish 
them from the sections of corresponding numbers in the Constitution. 
To each clause is annexed a marginal note. The marginal notes do 
not form parts of the Act ; they are provided merely as brief sum- 
maries. In these commentaries, the notes, printed, in the authorized 
edition of the Act, at the sides or against the clauses and sections, 
will be found placed at the head of or immediately over each clause 
or section. 

Clause 1 gives the short title of the Act ; clause 2 declares that 
it extends to the Queen’s successors ; clause 3 provides that the 
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Queen may issue a proclamation appointing a day when the people 
of the federating Colonies shall he united in a Federal Common- 
wealth ; clause 4 specifies when the Commonwealth is to be deemed 
legally established ; clause 5. provides for the legal operation of the 
Act and of the laws of the Commonwealth ; clause 6 defines Com- 
monwealth,” ‘‘States,” and “Original State”; clause 7 repeals 
the Federal Council Act, 1885 ; clause 8 applies the “ Colonial 
Boundaries Act, 1895,” to the Commonwealth ; clause 9 enacts the 
Constitution of the Commonwealth, so that the Constitution is 
unquestionably a part of the Act. 

In the Commonweafth Bill as introduced into the Imperial 
Parliament, the Constitution was, at the suggestion of the Crown 
law officers, annexed as a Schedule to the Bill ; but in committee 
the original form of the Bill was restored. 

The nine clauses of the Act cannot be amended by the Parlia- 
ment and the people of the Commonwealth, but only bj^ the British 
Parliament. The amending power contained in the Constitution is 
applicable to the Constitution only which is annexed to clause 9. 

Act to extend to the Queen’s successors. 

2. The provisions of this Act referring to the 
Queen® shall exteni to Her Majesty’s heirs and suc- 
cessors in the sovereignty of the United Kingdom. 

§ 5. “ REFERRING TO THE QUEEN.” 

The Crown when Bound. 

As to the provisions in a Commonwealth or State Act by which 
the Crown may be bound : see Note, § 3 “ The Crown.” 

Proclamation of Commonwealth. 

3. It shall be lawful for the Queen, wdth the advice 
of the Privy Coimcil, to declare by proclamation that, 
on r.nd after a day therein appointed, not being later 
than one year after the passing of this Act, the people 
of New South Wales, Victoria,® South Australia, 
Queensland, and Tasmania, and also, it Her Majesty is 
satisfied that the people of Western Australia have 
agreed thereto, of Western Australia, shall be united’ 
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in a Federal Commonwealth under the name of the 
Commonwealth of Australia. But the Queen may, at 
any time after the proclamation, appoint a Governor- 
General for the Commonwealth. 

§6. ‘‘VICTORIA; SOUTH AUSTRALIA.” 

Boundary Question. 

The boundary between the Colony of South Australia and that 
portion of the original Colony of New South Wales which now forms 
the State of Victoria was fixed by 4 and 5 Will. IV., c. 95, and by 
Letters Patent thereunder of 19th February 1836, as the 141st 
meridian of East Longitude. In 1847, by the authority of the 
Governors of New South Wales and vSouth Australia and with the 
knowledge and approval of the Secretary of State, a line was located 
and marked on the ground as being the 141st meridian, but was in 
fact, as was discovered in 1869, about tw^o miles to the westward of 
that meridian. The line so marked was proclaimed by the respec- 
tive Governors as the boundary and was the de facto boundary 
thenceforward. From 1869 onwards the Government of South 
Australia protested against the continuation of the error in the 
marking out of the boundary and sought to have it rectified, but 
without result. In 1910 an action was brought in the High Court, 
by the State of South Australia against the State of Victoria 
for a declaration that the strip of land between the 141st meridian 
and the line so marked out was part of the territory of South 
Australia. 

It was held by the High Court that an authority was to be 
implied in the Governors of South Australia and New South Wales 
jointly, possibly without, and certainly with, the concurrence of 
the Crown signified through a Secretary of State, to permanently 
locate and mark on the ground that boundary as soon as circum- 
stances called for exercise of that authority ; and that, if the boun- 
dary having been so located and marked was afterwards found to 
have been marked and located in the wrong place, the error could 
not thereafter be corrected by any judicial authority. It was fxir- 
ther held that South Australia had no right of which the High 
Court could take cognizance. The High Court ; Per Griffith, 
C.J., and Justices Bartok, O’Conhor and Isaacs ; Higgins, J., 
dissenting : South Australia v. Victoria, (1911) 12 C.L.Rl, 668. 
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§ 7. '' SHALL BE UNITED.” 

British Possessions. 

The original Australian Colonies are transformed into States 
and united into a Federal Commonwealth, hut they retain their 
respective individualities and entities as separate ‘‘ British Posses- 
sions ” within the meaning of several Imperial Statutes. By the 
Fugitive Offenders (Imperial) Act 1881, it is enacted that the juris- 
diction under Part I. of that Act to hear a case, and commit a fugitive 
to prison, to await his return to the part of the Empire from which 
he fled shaU be exercised in the British possession in which he is 
arrested, by any Judge, Justice of the Peace, or othel: officer having 
the like jurisdiction as ’one of the magistrates of the Metropolitan 
Police Court in Bow Street, or by such other Court, Judge, or Magis- 
trate, as may be from time to time provided by an Act or Ordinance 
passed by the Legislature of that possession. By virtue of section 
39, the expression “ British possession,” means in that Act, unless 
the context otherwise requires, any part of His Majesty’s dominions, 
exclusive of the United Kingdom, the Channel Islands, and the 
Isle of Man ; but all territories and places within His Majesty’s 
dominions, which are under one Legislature, are to be deemed to 
be one British possession, and one part of His Majesty’s dominions. 
The expression Legislature,” where there are local Legislatures 
as well as a central Legislature means the central Legislature only. 
In the case of Re McKelvey v. Meagher, (1906) 27 A L.T., p. 198 ; 
(1906) V.L.R., 304, which came before the Full Court of Victoria 
in 1906, it was contended that after Federation, Victoria became 
one of a.gi'oup of States, constituting the Commonwealth of Australia, 
having a central Legislature within the meaning of the Act ; that 
Victoria had, therefore, ceased to be a British possession within the 
meaning of the Imperial Act ; and that Mr. Panton, a Victorian 
Police Magistrate, had no jurisdiction to hear the case, on the ground 
that he was a magistrate of Victoria only, and not a magistrate of 
the Commonwealth. 

It was further argued that Sir John Madden, by whom the 
warrant was backed, had no jurisdiction to endorse it, as he was only 
a Judge of the Supreme Court of Victoria and not of the Common- 
wealth ; and the Commonwealth was the part of His Majesty’s 
dominions, and the territory within which the fugitive was when 
arrested. It was contended that the only Judge of a superior Court 
who could endorse the warrant under section 3, would be a Judge 
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of a superior Court of the Commonwealth, and that the only magis- 
trate who could act under section 5 w’^ould be a magistrate of the 
Commonwealth. 

The Acting Chief Justice (Holboyd, J ) said : — 

'' When the Fugitive Offenders Act was passed, nearly nineteen 
years before the Commonwealth Constitution Act, the Colony of 
Victoria was unquestionably one of the British possessions, and if 
it has ever lost that character, that can only be by virtue of the 
definition clause before referred to, and in such territories and 
places only within His Majesty’s dominions as are under one central 
Legislature. It may be difficult to define what is intended by the 
words ' central legislature ’ ; but, as it appears to me, in declaring 
that British territories, which severalty eaijoyed a greater or less 
degree of local self-government, but had already, or should there- 
after become subject in various matters to a higher legislative 
authority, should be deemed to form one part of His Majesty’s 
dominions, the object of the Imperial Parliament must have been 
to enable the confederate bod}", if it pleased, to exercise those powers 
of arresting and returning fugitive offenders, which by the same Act, 
were being conferred upon the British dependencies composing, 
or which might thereafter compose, the confederation. It does not 
necessarily follow that any dependency of the British Crown should 
cease to be a British possession, because such a dependency is for a 
special purpose to be deemed to constitute, together with other 
dependencies, one British possession, and one part of His Majesty’s 
dominions. The Imperial Act which we have been considering 
was intended to facilitate the arrest of fugitive offenders, and their 
return to the place wdieiice they had fled ; and, in my opinion, the 
39th section does not oblige us to hold that separate colonies, by 
the mere act of confederating, deprived themselves of a jurisdiction 
which had been conferred upon them severalty for that very purpose.” 

Mr. Justice a’Beckett, said : — 

“ I agree with the first branch of the argument, and accept the 
view that where we have to consider, for the purposes of the Fugitive 
Offenders Act, with regard to acts done in Victoria, in what British 
possession were they done, we should say that they were done in 
the Commonwealth of Australia. But it does not appear to me to 
follow from this that Victoria has ceased to be one of the units of 
complete criminal jurisdiction, with the ordinary administrative 
machinery which the Act intended to be used in the exercise of 
the powers which it conferred. This view, if correct, would dispose 
of both the objections to which I have referred, but I think that, 
even if we were constrained to hold that the words in section 3, 

‘ in another part of Her Majesty’s dominions,’ were to be read as 
‘ in the Commonwealth of Australia,’ a Judge of the Supreme Court 
of Victoria would still be a Judge of a superior Court in the Com- 
monwealth of Austraha, though he is not a Judge appointed by the 
Commonwealth. ‘ In such part ’ is not equivalent to ‘ of such part.’ 
All that, it seems to me, would be necessary would be that the Judge 
exercising jurisdiction should do so in accordance with the law of 
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tlie Commonwealth, , and this a Victorian Judge does although his 
powers are derived from the Government of Victoria, not from the 
Commonwealth”: In re McKelvey, 27 A.L.T., p. 198; (1906) 
V.L.R., 304. 

The Victorian EuU Court upheld the validit}^ of the warrant 
and the prisoner was remanded for extradition. 

McKelvey s Case subsequently came before the High Court on 
appeal, (1906) 4 C.L.R., 265. The Chief Justice (Sir Samuel 
Griffith) in delivering the judgment of the Court sustaining the 
decision of the Full Court of Victoria said : — 

“ I am, therefore, of oxoinion that unless the Commonwealth 
Parhament has power under the Constitution to make laws under 
section 32 of the Imperial Fugitive Offenders Act 1881, or to deal 
with the surrender of fugitive offenders between the Commonwealth 
and other parts of the British dominions, the establishment of the 
Commonwealth has had no effect whatever ujDon the position and 
authority of the State of Victoria with regard to this Act. I am 
disposed to think — although it is not necessary to exx)res8 any 
definite opinion ux)on the subject — ^that the power conferred upon 
the Commonwealth Parliament to make laws with respect to external 
afiairs probably includes the j)Ower to x^ass necessary laws to give 
effect to this Act. If it does not, then the establishment of the 
Commonwealth in no way affected the operation of administration 
of this Act in Victoria. If, on the other hand, — which I think is 
more probable — the Constitution does empower the Commonwealth 
Parliament to deal with the subject of the rendition of fugitive 
offenders, all difficulty is removed by the ex-press words of section 
108 of the Constitution.” 

” It was contended that the administration of the Fugitive 
Ofienders Act 1881, was not a law in force in Victoria at the time of 
the establishment of the Commonwealth wdthin the meaning of 
section 108 of the Constitution. I can see no force in that conten- 
tion. Amongst the powers possessed by the Governor, the Judges, 
and the magistrates of Victoria were powers under the Fugitive 
Ofienders Act 1881, and the law which enabled them to exercise 
those powurs was a law in force in Victoria, and, in my opinion, 
still continues a law there ” : McKelvey v. Meagher, (1906) 4 C.L.R., 
278. 


Coxnmencement of Act. 

4 . The Commonwealth shall be established® and 
the Constitution® of the Commonwealth shall take 
effect, on and after the day so appointed. Bnt the 
Parliaments of the several colonies may at any time 
after the passing of this Act make any such laws, to 
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come into operation on the day so appointed, as they 
might have made if the Constitution had taken effect 
at the passing of this x4ct. 

§8. ‘‘ESTABLISHED.” 

Starting the Machinery of Government. 

The establishment of the Commonwealth of Australia involved 
the setting in motion of the machinery of a complete new Govern- 
ment — with legislative, executive and judiciary organs — distinct 
from, and supplementary to, the six State Governments already 
existing. It is obvious that all this new macliinery could not be 
set up, and started in full working order, in a single da 3 ^ It was 
eas 3 ^ to proclaim that the Constitution of the Commonwealth should 
take effect on a certain day ; but on that day, and for many days 
after, only very small instalments of actual political union could be 
achieved. Departments had to be organized, and laws passed ; 
and in order that laws might be passed, and the Executive Govern- 
ment be given the representative character which would enable 
it to exercise its functions, it was first of all necessary that elections 
of members of the first Commonwealth Parliament should be held, 
and that the Parliament should meet and settle down to business. 

The process of starting the machinery had received a good 
deal of attention from the framers of the Constitution ; and the 
Constitution itself, and the covering clauses of the Imperial Act in 
which it is embodied, contain many provisions relating to the initia- 
tory stage, and designed to enable the federal machinery to be set 
in motion smoothly and gradually. These provisions ma}^ be 
classified as foUows : — 

1. Provisions for the performance of certain preliminaries 

before the actual establishment of the Constitution, to 
come into effect immediately upon the establishment 
(covering clauses 3, 4). 

2. Provisions for the piecemeal transfer to the Common- 

wealth of certain functions theretofore belonging to the 
States (sections 69, 70). 


3. Provisions for supplying the initial want of federal legis- 
lation by means of — 
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{a) temporary legislation laid down by the Constitu- 
tion itself, ‘‘ until the Parliament otheinvise pro- 
vides ; and 

{b) the temporary adaptation of State laws to Federal 
requirements (sections 9, 10, 29, 30, 97). 

4. The general scheme of the Constitution, which, in respect 
of most of the matters within the legislative power of 
the Commonwealth Parliament, allowed to the States a 
concurrent legislative power so far and so long as the 
field remained unoccupied by the Commonwealth Par- 
liament (sections 107-109). 

Thus, on the 1st Januaiy 1901, the Commonwealth was fairly 
launched, with a Governor- General at the helm and an Executive 
Council to advise him ; v/ith seven Ministerial departments, namely, 
the Departments of External Affairs, the Attorney-General, Home 
Affairs, the Treasury, Trade and Customs, Defence, and the Post- 
master-General. But the only actual transfer of departmental 
functions which took place on that day was that of the Departments 
of Customs and Excise (see section 69, infra). And even with 
regard to them, the only immediate change was that the control 
passed to the Commonwealth Government, and the revenue from 
that time went into the Federal Treasury, to be dealt with in accord- 
ance Avith the Constitution. The six State tariffs continued in 
force as before, until such time as the Federal Parliament should 
frame an. Australian tariff ; inter-state duties continued to be col- 
lected on the State borders ; the State Customs laws and regulations, 
and the State Public Service Acts, so far as they affected the trans- 
ferred officers, continued in force with the substitution of Federal 
for State authorities ; and every officer of customs and excise con- 
tinued to perform his duties as before, except that he was now an 
officer, not. of his State, but of the Commonwealth (see sections 69, 
70 and 84).-— Note by Sir Robekt Gabrak. 

§ 9. CONSTITUTION OF THE COBIMONWEALTH.” 
ReSerence to History. 

In the interpretation of the Commonwealth Constitution refer- 
ence may be made, as a matter of history of legislation, to the draft 
bills of 1891, 1897 and 1898, prepared under legislative authority of 
the several States : Tasmania v. The Gommonwealth, (1903-4) 1 

9 


L.P. 
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C.L.R., 331. Individual opinions of members of the Federal con- 
vention expressed in debate cannot be referred to for the purpose of 
construing the Constitution: Municipal Council of Sydney v. The 
Commonwealth, (1903-4) 1 C.L.R., 208. 

“ In regarding the birth of a new State we are not obliged to 
limit our view to the cradle. In fashioning the Constitution of a 
Federated Commonwealth the framers might assuredly be expected 
to consider the Constitution and history of other federations, old 
and new. According to the recognized canons of construction they 
must be taken to have been f amihar with, them, and the application 
of this doctrine is not excluded or weakened by its notorious historical 
truth as to the members of the Convention. Now, at the end of 
the nineteenth century there were in actual operation three great 
federal systems of Government — the two great English-speaking 
federations of the United States of America and Canada, and the 
Swiss Confederation. We may assume that the relative advantages 
and disadvantages of these several systems were weighed by the 
framers of the Constitution. If it is suggested that the Constitution 
is to be construed merely by the aid of a dictionary, as by an astral 
intelligence, and as a mere decree of the Imperial Parliament without 
reference to history, we answer that that argument, if relevant, is 
negatived by the preamble to the Act itself, which has been already 
quoted. That is to say, the Imperial Legislature expressly declares 
that the Constitution has been framed and agreed to by the people 
of the Colonies mentioned, who, as pointed out in the judgment 
of the Board in Wehb v. Outtrim, (1907) A.C., 81, had practically 
unlimited powers of seK-government through their Legislatures. 
How, then, can the facts knovm by all to have been present to the 
minds of the parties to the agreement be left out of consideration ” ? 
Per Gbii'FITh, C.J. in Baxter v. Commissioner of Taxation, (1907) 4 
C.L.R., at p. 1109. 

Reference to Future Relations and Changing Conditions. 

At the same time it must be remembered that the Constitution 
was intended to regulate the future relations of the Federal and 
State Governments, not only with regard to then existing circum- 
stances, but also with regard to such changed conditions as the 
progress of events might bring about : Pensacola Telegraph Co. v. 
Western Union Telegraph Co., (1877) 96 U.S., 1 ; Federated Amal- 
gamated Government Railway and Tramway Service Association v. 



CL 4.] 


FUNDAMENTAL PEINCIPLES. 


131 


New South Wales Railway Traffic Employees' Association^ (1906) 
4 C.L.R., at p. 534. 

Reference to Existing Laws, Facts and Circumstances. 

The Constitution Act is not only an Act of the Imperial Legis- 
lature, but it embodies a compact entered into between the six 
Australian Colonies which formed the Commonwealth. This is 
recited in the preamble to the Act itself. The rules, therefore, that 
in construing a Statute regard must be had to the existing laws 
which are modified by it, and that in construing a contract regard 
must be had to the facts „and circumstances existing at the date of 
the contract are apphcable in an especial degree to the construction 
of such a Constitution : Federated Amalgamated Government Rail- 
way and Tramway Service Case, (1906) 4 C.L.R., 534. 

Reference of Constitution to Electors. 

Another circumstance which, is to be regarded is that the 
Constitution as framed was to be, and was, submitted to the votes 
of the electors of the States. It ought, therefore, to be held, prima 
facie, that, when a particular subject-matter relating to the respec- 
tive powers of the States and the Commonwealth was specifically 
dealt with, it was intended to invite the attention of the electors 
specifically to that subject-matter and to the proposed manner of 
dealing with it : Federated Amalgamated Government Railway and 
Tramway Service Case, 4 C.L.R., at p. 534. 

Purpose and Scheme. 

The purpose of the Austrahan Constitution was the creation 
of a new State, the Commonwealth, intended to take its place among 
the free nations of the world, with all such attributes of sovereignty 
as were consistent with its being still under the Crown : Per Griffith, 
C.J. in Baxter v. Commissioner of Taxation, New' South Wales, 
<1907) 4 C.L.R., at p. 1121. 

The scheme of the Constitution was in this respect practically 
identical with that of the Constitution of the United States of 
America, which had been interpreted by the Supreme Court of that 
Republic in a long series of cases familiar to the Australian publicists 
by whom the Australian Constitution was framed. Hence, it ought 
to be inferred that the intention of the framers was that like pro- 
visions should receive fike interpretation. This is a well-recognized 
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rule of construction and its aj)plication is not limited to Statutes of 
the same Legislature : 76. 4 C.L.R., at p 1122. 

We cannot disregard the fact that the Constitution was framed 
by a Convention of Representatives from the several Colonies. We 
think that sitting here, we are entitled to assume — what, after all, 
is a fact of public notoriety — that some, if not all, of the framers of 
the Australian Constitution were acquainted with not only the 
Constitution of the United States, but with that of the Canadian 
Dominion and those of the British Colonies” : Per Griffith, C.J. 
in UEmdenv. Pedder, (1903) 1 C.L.R., at p. 113. 

When a particular form of legislative enactment which has 
received authoritative interpretation, whether by judicial decisions 
or by long course of practice is adopted in the framing of the later 
Statute, it is a sound rule of construction to hold that the words 
so adopted were intended by the Legislature to bear the meaning 
which has been so put upon them '' : Per Griffith, C.J. in 7)' Emden 
V. Pedder, (1903) 1 C.L.R., atp. 110 When, therefore, under these 
circumstances, we find embodied in the Constitution pnnvisions 
undistinguishable in substance though varied in form from the 
provisions of the Constitution of the United States which had long 
since been judicially interpreted by the Supreme Court of that 
Republic, it is not an unreasonable inference that its framers 
intended that like provisions should receive like interpretation ’’ r 
Per Griffith, C.J. in U Emden v. Pedder, (1903) 1 C.L.R., at p. 113. 

It is a matter of common knowledge that the framers of the 
Australian Constitution w^ere familiar with the two great examples 
of English-speaking federations and deliberately adopted, with 
regard to the distribution of powers, the model of the United States 
in preference to that of the Canadian Dominion : Per Griffith, 
C.J. in Deahinv. Webb, (1903) 1 C.L.R., at p. 606. 

The Constitution Act is not only an act of the Imperial Legis- 
lature, but it embodies a compact entered into between the six 
Australian Colonies which formed the Commonwealth. This is 
recited in the preamble to the Act itself. The rules, therefore, 
that in construing the Statute regard must be had to the existing 
laws which are modified by it, and that in construing a contract 
regard must be had to the facts and circumstances existing at the 
date of the contract, are applicable in an es|)ecial degree to the con- 
struction of such a Constitution : Per Griffith, C.J. in the Federated 
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Amalgamated Government Railway and Tramway Service Associa- 
tion V, New South Wales Railway and Traffic Employees' Associa- 
tion, (1906) 4 C.L.R., at p. 534. 

At the same time it must be remembered that the Constitution 
was intended to regulate the future relations of the Federal and 
State Governments, not only with regard to then existing circum- 
stances, but also with regard to such changed conditions as the 
progress of events might bring about : Pensacola Tdegrapli Co. 
V. Western Union Telegraph Co., (1877) 96 U.S., at p. 1. 

In considering the respective powers of the Commonwealth 
and of the States it is essential to bear in mind that each is, within 
the ambit of its authority, a Sovereign State, subject only to the 
restrictions imposed by the Imperial connection and to the provisions 
of the Constitution, either expressly or necessarily implied : D' Emden 
V. Pedder, 1 C.L.R,, at p. 109. 

It is manifest from the whole scope of the Constitution that, 
just as the Commonwealth and States are regarded as distinct and 
separate Sovereign bodies with sovereign powers limited only by 
the ambit of their authority under the Constitution, so the Crown, 
as representing those several bodies is to be regarded not as one, 
but as several juristic persons, to use a phrase which well expresses 
the idea : The Municipal Council of Sydney v. The Commomvealth, 
(1903) 1 C.L.R., at p. 231. 

The Federal Constitution in its very nature pre-supposes the 
separate and independent existence of the King as representing 
the community in each State and in the Commonwealth respectively, 
the King in that representative capacity as head of the Executive 
being in a position in each case to assert and maintain the rights of 
the political entity he represents : Per O’Connor, J. in The King 
V. Sutton, (1907-8) 5 C.L.R., at p. 805. 

The main purpose of the Constitution is the distribution between 
the Commonwealth and the States of all the governmental powers 
of the people of Australia . The States in the exercise of the powers 
exclusively reserved to them are confined, as before Federation, 
within the jurisdiction of their territorial limits. But in the exercise 
of the exclusive powers of the Commonwealth, State boundaries 
disappear, and the whole of Australia becomes one territory : Per 
O’Connor, J. in The King v. Sutton, (1907-8) 5 C.L.R., at p. 807. 
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The Federal Principle of the Constitution. 

The Federal principle of the Constitution of the Common- 
wealth has been, ever since convention times, firmly insisted upon by 
its framers. It has been recognized in several majority judgments 
delivered by the High Court. Further it has been contended that 
this Constitution presents a closer approximation to the true Federal 
model than that of the Dominion of Canada. Pronounced and high 
support for these views is voiced in the recent judgment of the 
Privy Council in the case of the Attorney -General of the Common- 
wealth V. Colonial Sugar Refining Co., (1913) 17 C.L.R., 644. 

“ About the fundamental principle of the Australian Constitu- 
tion/' said Lord Haldane, H.C., there can be no doubt. It is 
Federal in the strict sense of the term, as a reference to what was 
established on a different footing in Canada shows. The British 
North America Act of 1867 commences wdth the preamble that the 
then provinces had expressed their desire to be federally united into 
one dominion, with a constitution similar in principle to that of the 
United Kingdom. In a loose sense the word ' federal ’ may be 
used, as it is there used, to describe any arrangement under which 
seK-contained States agree to delegate their powers to a common 
Government, with a view' to entirely new constitutions even of the 
States themselves. But the natural and literal interpretation of 
the word confines its application to cases in which these States, 
while agreeing on a pleasure of delegation, yet in the main continue 
to preserve their original constitutions.” 

The Canadian Constitution,” said Lord Haldane, ” there- 
fore, departs widely from the true Federal model adopted in the 
Constitution of the United States, the tenth amendment to which 
declares that the powers not delegated to the United States by the 
Constitution nor prohibited by it to the States are reserved to the 
States respectively or to their people. Of the Canadian Constitu- 
tion the true view appears, therefore to be that, although it was 
founded on the Quebec resolutions, and so must be accepted as a 
treaty of union among the then Provinces, yet when once enacted 
by the Imperial Parliament it constituted a fresh departure, and 
established new Dominion and Provincial Governments, "with defined 
powers and duties, both derived from the Act of the Imperial 
Parliament which was their legal source.” 
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In fashioning the Constitution of the Commonwealth of 
Australia,'' continued the Lord Chancellor, the principle estab- 
lished by the United States was adopted in ]Dreference to that 
chosen by Canada. It is a matter of historical knowledge that in 
Australia the work of fashioning the future Constitution was one 
wliich occupied years of preparation through the medium of con- 
ventions in which the most distinguished statesmen of Australia 
took part. Alternative systems were discussed and weighed against 
each other with minute care. The Act of 1900 must accordingly 
be regarded as an instrument which was fashioned with great 
deliberation, and if there is at points obscurity in its language, 
this may be taken to be due not to any uncertainty as to the adoption 
of the stricter form of Federal principle, but to that difficulty in 
obtaining ready agreement about phrases which attends the drafting 
of legislative measures by large assemblies ” : (1914) App. Cas., 

p. 237. 

Grants of Legislative Powers. 

The general legislative powers of the Commonwealth are delimited 
by the Constitution, sections 51 and 52. In other parts of the instru- 
ment there are sections authorizing legislation respecting the political, 
judicial and administrative and territorial organization of the Com- 
monwealth. It is in these two sections that the grants of power 
to legislate for the peace, order and good government of the Com- 
monwealth are to be found. Some of the grants are framed under 
general terms without any apparent limitation, restriction or reserva- 
tion to cut down their generality ; others are coupled with direct 
limitations or prohibitions either associated with the grant or to 
be found elsewhere in the document. All grants are also subject 
to certain constitutional declarations and reservations. Where 
there is a grant without restriction of subject-matter or area the 
maxim quando lex aliquid concedit concedere et illud sine quo res 
ipsa valere non potest, may be appropriately resorted to in aid of its 
interpretation. 

In other words, where any power or control is expressly granted 
there is included in the grant, to the full extent of the capacity of the 
grantor and without special mention, every power and every control 
the denial of which would render the grant itseK ineffective. This is, 
in truth, not a doctrine of any special system of law, but a statement 
of a necessary rule of construction of all grants of power, whether 
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by an unwritten constitution formal, written instrument or other 
delegation of authority, and apply from the necessity of the case, 
to all to whom is committed the exercise of powers of Government : 
Per Griffith, C.J. in D' Emdenv. Pedder, (1903) 1 C.L.R., at p. 109. 

This is a maxim which is applied to the construction of all 
grants of power, from the highest to the lowest ; it follows that a 
grant of soveriegn powers includes a grant of a right to disregard 
and treat as inoperative any attempt by any other authority to 
control their exercise. A remarkable illustration of the applica- 
tion of this maxim is afforded by the very recent case of Afioniey- 
General of Canada v. Cain and Gilhula, (1906) A.C., 542, where it 
was held that the doctrine might be applied so as to w^arrant the 
exercise of State powers even be^^ond territorial limits : Per 
Griffith, C.J. : Baxter v. Commissioner of TaxaMon {N.S.W.), (1907) 
4 C.L.R., 1121-22. 

Limits of Legislative Powers. 

The powers of the Federal Legislature are limited and the limits 
are not to be transcended. But a sound construction of the Con- 
stitution must allow to the national Legislature that discretion, 
with respect to the means by which the pow'ers it confers are to be 
carried into execution, which wull enable that body to ])erform the 
high duties assigned to it, in the manner most beneficial to the 
people. Let the end be legitimate, let it be within the scope of the 
Constitution, and all means which are approjiriate, which are plainly 
adapted to that end, which are not prohibited, but consistent with 
the letter and spirit of the Constitution, are constitutional : Per 
Marshall, C.J. in M'Cidloch v. Maryland, (1819) 4 Wheat., at p. 421 . 

Where the law in question is not prohibited, and is really" cal- 
culated to effect any of the objects entrusted to the Government, 
to undertake here to inquire into the degree of its necessity, would 
be to pass the line which circumscribes the judicial department, 
and to tread on legislative ground: M'Culloch v, Maryland, 4 
Wheat., at p. 423. 

The power of the Federal Parliament in reference to external 
and inter-state trade is supreme over the whole subject unimpeded 
and unembarrassed by State lines or State laws ; in this matter, 
the country is one and the work to be accomplished is national ; 
State interests, State jealousies and State prejudices do not require 
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to be consulted. In" matters of external and inter-state commerce 
there are no States. Thayer Weld's Cases on Constitutional Law, 

p. 2068. 

So long as the legislative power is kept within its ambit, that 
is, so long as the Federal grantee does not attempt to regulate the 
purely internal and domestic commerce of a State, such exercise 
and its executive consequences cannot be hindered or nullified in 
any part by any legislative or executive act on the part of a State. 
A Statute of a State would be void so far as it purported to authorize 
such an act ; and there is no constitutional authority 'in the Execu- 
tive of the State to do that which no Statute of its Parliament could 
make lavdul. It follows that in such a case no citizen can justify 
under an authority purporting to be granted by a State Executive, 
for that is no authority at all : Per Barton, J. in The King v. 
SuUon, (1908) 5 C.L.R., at p. 802. 

Implied Grants. 

The grant of power to legislate concerning a definite subject- 
matter such as aliens or immigration or the people of any race 
necessarily carries with it a grant of ail proper means not expressly 
prohibited to effectuate the power. No instance of this principle 
could be stronger than that of the Attorney -General for Canada v. 
■Cain and Gilhula, (1906) A.C., 542, where the Privy Council held 
that the legislative power to exclude aliens connoted the power to 
expel as a necessary complement of the power of exclusion. But 
that was because the power of exclusion could not otherwise even 
within its own admitted limits be effectually exercised and enforced. 
This decision w'as followed b^^ the High Court of Australia in Robtelmes 
V. Brenan, (1906) 4 C.L.R., 395, in which it was held that the Pacific 
Labourers Act 1901, section 8, authorizing the deportation from 
Australia of persons within the meaning of that Act even to the 
extent of extra-territorial restraint and imprisonment on board 
ships during deportation was a valid exercise of Commonwealth 
power. But the case is quite different when it is found that a given 
power, though fully and completely exercised and enforced, is not 
effectual to attain all the results desired or expected. The matter 
is then one for the consideration of the authority in whom resides 
the right of granting a power more extensive. It is not open to 
the grantee of the power actually bestowed to add to its efficacy, 
as it is called, by some further means outside the limits of the power 
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conferred, for the purpose of more effectiv^ely coping with the evils 
intended to be met * Per Isaacs, J., in The Australian Boot Trade 
Emfloyees Federation v. Wliybrotv d* Co., (1910) 11 C.L.R., at p. 338. 

A grant of power to settle inter-state industrial disputes by 
compulsory arbitration necessarily implies a power in the Parlia- 
ment to pass a law prohibiting and penalizing strikes : Stemp v. 
The Australian Glass Manufacturing Co. Ltd., (1917) 23 C.L.R., 226 ; 
23 A.L.R., 273. 

Limitations. 

A limitation is where a grant is coupled with words restricting 
the subject-matter or its sphere of operation. Thus the legislative 
power of trade and commerce (Constitution, section 51 (i.) ) is 
qualified by the words with other countries and among States.’' 
The power to grant bounties is qualified by the requirements of 
uniformity throughout the Commonwealth : section 51 (iii.). 

Implied Limitation of Grants. 

The express grant of a legislative power framed in apparently 
general terms may be limited by express words associated with it 
or necessary implications to be found in or arising from other parts 
of the Constitution and the general scheme of Government. A 
conspicuous illustration of this principle is found in the leading 
case of Huddart Parker Proprietary Ltd. v. Moorehead, (1908) 8 
C.L.R., 331, decided on the construction of the Constitution, sec- 
tion 51 (xx.). That sub-section purports to enable the Pederal 
Parliament to legislate concerning foreign and other corporations. 
If these words stood unqualified and were construed literally it 
was not disputed that they might authorize Federal Legislation 
respecting the governance and control of State corporations when 
lawfully engaged in domestic trade commerce and industries within 
a State ; including the creation of corporations their contractual 
relations and their labour and employment conditions and obliga- 
tions Avithin a State, in fact literally construed the words would 
authorize the Federal Parliament to pass a code of laws specially 
applicable to corporations and to corporations only in and through- 
out Australia. The majority of the High Court denied the validity 
of such contention and held that the Constitution is to be construed 
as if it contained an express declaration that power to make laws 
with respect to trade and commerce wfithin the limits of a State, 
and not relating to trade and commerce with other countries or 
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among the States, is reserved to the States except so far as the 
exercise of that power by the Commonwealth is necessary for or 
incidental to the execution of some other power conferred on the 
Parliament : 8 C.L.R,, at p. 352 

Declarations of Rights. 

In several sections of the Constitution there are declarations of 
rights, privileges and liberties which cannot be taken away or 
impaired by either State or Federal legislation. By covering clause 
V. all Commonwealth laws are declared to be in operation on cer- 
tain British ships whilst sailing on the high seas. This clause being 
in the Imperial Act but not in the Constitution, is unalterable and 
beyond the amending power. They are words granting the exten- 
sion of area of operations without any enlargement of the subject- 
matter. By section 92 of the Constitution it is declared that trade 
commerce and intercourse between the States, after the adoption 
of uniform tariff, shall be absolutely free. The right of trial by jury 
on indictment of any offence against any law of the Commonwealth 
is secured by section 80. By section 117 British subjects being 
residents of any State may not be liable by the law of any other 
State to any disability or discrimination which are not equally 
applicable to British subjects residents in such other States. State 
constitutions, powers and State laws are, subject to the Constitu- 
tion, preserved by sections 106, 107 and 108. These provisions are 
beyond the reach of the legislative power but. may be altered or 
abolished by the amending power. 

The Police Powers of States. 

There is no generally accepted doctrine that the Federal power 
is in all cases subject to any reservation of the State police power. 
If that were so Congress would have no right to legislate so as to 
prevent the exercise of the State power assumed to be “ reserved.” 
In Kellar v. United States, 213 U.S., 146, the Supreme Court made 
some quotations from previous cases which are exactly in hne with 
the canons of construction laid down by the Privy Council in the 
Canadian cases. “ Generally it may be said in respect to laws of 
this character that, though resting on the pohce power of the State, 
they must yield whenever Congress, in the exercise of the power 
granted to it legislate upon the precise subject-matter, for that 
power like all the other reserved powers of the States, is sub- 
ordinate to those conferred by the Constitution upon the nation.” 
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Definitions of the police power must, however, he taken subject 
to the conditions that the State cannot, in its exercise for any purpose 
whatever encroach upon the powers of the general Government or 
rights granted or secured by the supreme law of the land : Per 
Isaacs, J. in The King v. Smifhers ; Ex parte Benson^ (1912) 16 
C.L.R., at p. 115. 

Prohibitions or Denials of Power. 

In the American as w^ell as the Australian Constitutions there 
are certain express prohibitions applicable to the Union as well as 
to the States. Among the prohibitions contained in the Australian 
Constitution are those embodied in the following sections : — 

Sec. 51. — The Commonwealth shall not, in taxation, dis- 
criminate between States. 

Sec. 99.— The Commonwealth shall not give preference to 
one State over any other State in any regulations relat- 
ing to trade and commerce. 

Sec. 100. — The Commonwealth shall not abridge the rights 
of States or the residents of States to the reasoua])ie use 
of waters and rivers for conservation or irrigation. 

Sec. 114. — The Commonwealth shall not tax the property 
of any State. 

Sec. 115. — The Commonwealth shall not establish any 
religion or rehgious test. 

The following prohibitions are applicable to States, viz. : — 

Sec. 114. — A State shall not without the consent of the 
Parliament of the Commonwealth raise or maintain any 
naval or military force or impose a tax on property of 
any kind belonging to the Commonwealth. 

Sec. 115. — A State shall not coin money nor make anything 
but gold and silver a legal tender. 

Constructive Prohibitions. 

In addition to express grants, reservations and denials of powers 
which appear on the face of the American and the Australian Con- 
stitutions, it has been held that there are necessary implications 
to be read into the instrument amounting to constructive limitations 
or prohibitions. 
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Thus although ’the States are not expressly forbidden to tax 
Federal governmental agencies and instrumentalities the Supreme 
Court of LTnited States have decided in several great and memorable 
cases beginning with M" Culloch v. Maryland, (1819) 4 Wheat., 316, 
that a State has no right to tax any of the constitutional means 
employed by the Government of the Union to execute its constitu- 
tional powers or by taxation or otherwise to retard, impede, burden 
or in any manner control the operations of the laws passed by Con- 
gress to carry into effect the powers vested in the national Govern- 
ment. 

The converse of this rule which was founded on the doctrine 
of necessary implication or implied prohibition was laid down in 
Collector V. Day (1870) 11 Wall. U.S., 113, in which it was decided 
by the Supreme Court that the general principles of the Constitution 
forbid Congress from taxing the salaries of State officers and the 
revenues of municipal corporations. 

Other American examples of the implied denial of powers 
may be mentioned. 

Implied Prohibition. 

The ex})ress power of Congress to regulate commerce with 
foreign nations and among the several States has been always 
understood as limited by its terms as a virtual denial of power to 
interfere in the internal trade and business of the separate States 
except indeed as may be necessary and proper for carrying into 
execution some other power granted or vested in the Union : Per 
Chase, C.J. in United States v. De Witt, 9 Wall., at p. 43. In that 
case the Federal Act purported to prohibit the mixing of naptha 
and illuminating oils and the selling of such a mixture ; it created 
an obligation on the subject of illuminating oils, and thus interfered 
with the interna] concerns of each State. It was held to be ultra 
vires, being an invasion of the rights and powers of the States. 

In the interpretation of the Constitution of the Commonwealth 
the High Court of Australia has followed the American precedents 
in deciding the cases of D' Emden v. Pedder, 1 C.L.R , at p. 91 ; 
Deakinv. Webb, 1 C.L.R. , 585 and Baxter v. Commissioner of Taxa- 
tion of New South Wales, 4 C.L R., 1087, in which it was held that 
States cannot tax or burden the Federal income of Federal officers 
earned within the States. The natural converse of that rule was 
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applied in the Federated Amalgamated Government Railway and 
Tramway Service Association v. New South Wales Railway Traffic 
Fmployees' Association, (1906) 4 C.L.R., at p. 488, in which the 
High Court held that State railways were not subject to Common- 
wealth industrial awards. 

The converse of the rule laid down in D' Emdenv. Redder, (1903) 
1 C.L R., at p. Ill, has been understood to apply for the protection 
of the States. It is a canon of construction, and is merely an applica- 
tion of a general rule applicable to the construction of all contracts. 
It is sometimes called the doctrine of implied covenants or stipula- 
tions that is, stipulations which upon the construction of the whole 
instrument appear to have been necessarily intended by the parties. 
In order that the doctrine may be applied it must appear clearly 
that the implied obligation or restriction set up must have been 
intended by the parties to the compact : Per Griffith, C.J. in 
the Attorney- General for Queensland v. The Attorney -General for 
the Commonwealth, (1915) 20 C.L. R., at p. 163. 

Doctrine of Silent Prohibition and its Limits. 

It has long been a judicial doctrine of the Supreme Court of 
the United States which has passed into a definite canon of con- 
stitutional construction that the trade and commerce power being 
national is in its nature, exclusive ; and that consequently the 
silence of Congress is equivalent to the positive declaration of free- 
dom. The cases show that a qualification is gi^afted on to that 
doctrine of silent prohibition namely that constructive prohibition 
does not go so far as to forbid the States from passing health and 
quarantine and other domestic and local laws, and if they do merely 
that, they are not in conflict with the Constitution sinply because 
there is some incidental interference with inter-state commerce : 
Martin v. West, 222 U.S., 191, at p. 198 ; The King v. Smithers ; 
Ex pane Benson, (1912) 16 C.L.R., at p. 114 ; Campagnie Francaise 
Co. V. Board of Health, 186 U.S., at p. 391. 

Limits of Rule. 

In the Federal Land Tax Case the validity of that tax was 
impeached on the ground that the inclusion of Crown leases and par- 
ticularly future Crown leases, is contrary to an imphed prohibition 
of the Federal Constitution by which the power of Federal taxation 
is forbidden so far as it extends to interfere with State functions 
and instrumentalities. 
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“ The scheme of the Constitution,” said Isaacs, J. “ was to 
transfer and grant certain powers to the Commonwealth, and, subject 
to that transfer and grant, to leave the State powers untouched, 
except where expressly excluded. The effect of the scheme is 
therefore satisfied by pointing to the express power of taxation ; 
and apart from express limitations which of course include whatever 
is necessarily implied from the words used when they are properly 
construed, the language of that power must in accordance with the 
principle so clearly stated by Lord Haldane in the Colonial Sugar 
Refining Co. Case, (1914) A.C., 237, be given its fuU natural meaning 
as applied to a representative Legislature. When that point is 
reached, it is no answer to say that there is an implied prohibition, 
somewhere in the structure of the Constitution, not contained in 
any word or phrase and not deducible by means of any principle of 
construction or interpretation by which words of general import 
are cut down by reference to their subject-matter : see Webb v. 
Outirim, (1907) A.C., 81 at p. 91 : Per Isaacs, J. in the Attorney- 
General for Queensland v. The Attorney- General for the Common- 
ivealth, (1915) 20 C.L.R., at p. 171. 

In covering clause V. of the Constitution Act, that Act (which 
includes the Constitution) and all Commonwealth laws made under 
it are declared to be binding on the Courts, Judges and people of 
every State and of every part of the Commonwealth, notwithstand- 
ing anything in the laws of any State. In other words, there is no 
law possible which a State may pass which can affect the validity 
and binding force of a Commonwealth law supported by the Con- 
stitution. How, then, can it be said that a Commonwealth taxing 
law must be invalid if it conflicts with a State law, actual or poten- 
tial, on the subject of Crown lands : Per Isaacs, J., 20 C.L.R., 
at p. 172. 

Concurrent State and Federal Powers. 

It is essential to the attribute of sovereignty of any Govern- 
ment that it shall not be interfered with by any external power. 
The only interference, therefore, to be permitted is that prescribed 
by the Constitution itself. A similar consequence follows with 
respect to the constituent States. In their case, however, the Com- 
monwealth is empowered to interfere in certain prescribed cases. 
But under the scheme of the Constitution there is a large -number of 
subjects upon which the legislative powers of both the Common- 
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wealth and the State may he concurrently e'xercised. In such a 
state of things it is not onl}^ probable, but, as shown by the experience 
of the United States under a similar distribution of the powers, 
certain, that questions will constantly, arise as to the operation of 
laws which, although unobjectionable in form and prima facie 
within the competence of the Legislature wLich enacted them, 
would, if literal effects were given to them interfere with the exercise 
of the sove]*eign powers of the other of the two sovereign authori- 
ties concerned : Per Griffith, C.J. in Baaier i\ Commissioner of 

Taxation, Neic South Wales, (1907) 4 C.L.R., at p. 1121. 

* 

Canons of Construction. 

The powers of the Federal Government are limited and its 
limits are not to be transcended. But a sound construction of the 
Constitution must allov/ to the national Legislature that discretion, 
with respect to the means by wdiich the powers it confers are to be 
carried into execution, which will enable that body to perform 
the high duties assigned to it, in the manner most beneficial to the 
people. Let the end be legitimate, let it be within the sco"|)e of 
the Constitution, and ail means which are apjirojniate, wiiich are 
plainly adapted to that end which are not x^rohibited, but consist 
with the letter^and spirit of the Constitution, are constitutional : 
Per Marshall, C.J. in McCulloch v. Maryland, 4 Wheat., at p, 421. 

'' Congress must ]Dossess the choice of means, and must be 
empowered to use any means which are in fact conduciv.e to the 
exercise of a x)ow'er granted by the Constitution : Per Marshall, 
C.J. in the United States v. Fisher, 2 Cranch., at p. 396. 

In a dual system of government there are certain matters over 
which the national government has absolute control, and no action 
of the State can interfere therewith, and there are others in which 
the State is supreme, and in respect to them the national govern- 
ment is powerless : Per Brewer, J, in South Carolina v. United 
States, 199 U.S., at p 448. 

It is a sound principle of construction that Acts of a sovereign 
Legislature and, indeed, of subordinate Legislatures, such as a 
municipal authority, should, if possible, receive such an interpre- 
tation as will make them operative and not inoperative : Per 
Griffith, C.J. in UEmdenv. Pedder, 1 C.L.E., at p. 119. 
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There seems to" be nothing in the Constitution itself to indicate 
that the power conferred was intended to cover part only of the 
evils aimed at. The words used are large enough to cover all of 
them and where it becomes a question of construing words used in 
conferring a power of that Idnd on the Commomvealth Parliament, 
it must: always be remembered that we are interpretating a Con- 
stitution broad and general in its terms intended to appl}" to the 
varying conditions which the development of our coinmumty must 
involve. It would be hard to improve on the above rule’’ . Per 
O'CoNisoE, J. in the J umbiinna Goal Mine Case, (19,08) 6 C.L.R., 
at pp. 307-8. 

The most important duty imposed on this Court is that of 
interpreting the Constitution ; and I think some very important 
rides of interpretation have been laid down or accepted by members 
of this Court, which ought to guide us in considering whether the 
portion of the Act in c|uestion, the organization, and the subject- 
matter are within the Constitution ” : Per Powehs, J. in the Aus- 
tralian Tramway Em'ployees" Association v. Prahran and Malvern 
Tramway Trust, (1913) 17 C.L R.. at p. 710. 

In a Canadian Constitutional case the judgment of the Privy 
Council stated that it could not be too strongly put that with the 
wisdom or expediency or pohcy of an Act, lawful!}^ passed no Court 
has a w^ord to say. All, therefore, that their Lordships could con- 
sider in the argument under review was whether it took them a step 
tow^ards 'proving that this Act, a law relating to marriage was 
outside the authority of the Canadian Parliament, which is purely 
a question of the constitutional law^ of Canada : Per Lord Louebubn, 
L C. (Privy Council) in The Attorney -General for Ontario v. The 
Attorney- General for Canada, (1912) A.C., 571. 

In the interpretation of a completely self-governing Constitu- 
tion founded upon a wnitten organic instrument, such as the British 
North America Act and the Constitution of the Commonwealth of 
Australia if the text is explicit it is conclusive alike in what it directs 
and what it forbids. When the text is ambiguous, as, for example, 
when w^ords establishing two mutually exclusive jurisdictions are 
wide enough to bring a particular power within either, recourse 
must be had to the context and scheme of the Act. Again, if the 
text says nothing expressly then it is not to be presumed that the 
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Constitution withholds the power altogether. On the contrary 
it is to be taken for granted that the power is bestowed in some 
quarter unless it is extraneous to the Statute itself (as for example 
a power to make laws for some part of His Majesty's Dominions 
outside of Canada or Australia) or otherwise, is clearty repugnant 
to its sense. For whatever belongs to seK-government in Canada or 
in Australia belongs either to the Dominion or the Provinces in 
one country, to the Commonwealth or the States in the other. It 
certainly would not be sufficient to say that the exercise of the power 
might be oppressive, because that result might ensue from abuse of 
a great number of powers indispensable to self-government.: Per 
Lord Lorebxjrk, L.C. (Privy Council) in The Attorney- General for 
Ontario V. The Attorney- General for Canada, (1912) A.C., p. 583l. 

This pronouncement of the Privy Council in favour of the broad 
construction of a written instrument of Government is a valuable 
addition to the canons of constitutional interpretation on the sub- 
ject of incidental powers ; it, in effect, vsunis up, the fully reasoned 
opinions of Marshall, C.J. in PPCulloch v Maryland, 4 Wheat., 
316, at p.p 406-411. : Per Isaacs, J. in the Colonial Sugar Refining 
Co. Ltcl.v. Attorney- General for the Commonioealth, (1912) 15 C.L.R., 
at p- 215. 

The rule as to implied prohibition laid down in DAdmden v. 
Pedder, 1 C.L.R., at p. 101, and conversely applied, to the case of 
interference by the Commonwealth with State instrumentalities, in 
the Federated Amalgamated Government Railway and 'Tramway 
Service Association v. New South Wales Railway Traffic Employees' 
Association, 4 C.L.R., 488, has no application to powers which are 
conferred upon the Commonwealth in express terms and which by 
their nature manifestly involve control of some of the legislative 
powers and activities of the State Government, such as the power to 
make laws with respect to trade and commerce with other countries 
and with respect to taxation.: The Attorney- General of New South 
Wales V. Collector of Customs for New South Wales, (1908) 5 C.L.R., 
at p. 818. With respect, however, to matters within the exclusive 
competence of the Federal Parliament no question of conflict of 
Federal and State powers can arise, inasmuch as from the point 
at which the quality of exclusiveness attaches to the Federal power 
the competency of the States is altogether extinguished : D' Emden 
V, Redder, 1 C.L.R., at p. 111. 



CL 4,] 


CANONS OF CONSTRUCTION. 


147 


The only way in which the Courts of justice can ascertain 
whether a Statute violates a written Constitution is by looking to 
the terms of the instrument by which affirmatively the legislative 
powers were created and by which negatively they are restricted. 
If what has been done is legislation within the general scope of the 
affirmative words which give the power and if it violates no express 
condition or restriction by which that power is limited it is not for 
any Court of justice to inquire further or to enlarge constructively 
those conditions and restrictions : Per Lord Selbourke (Privy 
Council) in The Queen v. Burah, 3 A.C., pp. 904-5. 

That/’ said Isaacs. J. in Osborne v. The Commonwealth, 
(1911) 12 C.L.R., at p. 360 “ is the golden rule of constitutional 
interpretation ; it is not merely a specific instance of the ordinary 
rules of statutory interpretation, but an authoritative canon of 
construction specially applied by His Majesty in Council to Imperial 
grants of Constitutions to Dependencies, and as such must be taken 
to have guided the Imperial Parliament in passing our own Constitu- 
tion.” 

A Federal Act must be construed as intended to apply only to 
matters within the ambit of the Federal power : Per Grieeith, C.J. 
in the Colonial Sugar Refining Company v. The Attorney -General 
for the Commonwealth, (1912) 15 C.L.R., at p. 195. 

Where the question is whether the ’Constitution has used an 
expression in a wider or narrower sense, the Court should always 
lean to the broader interpretation unless there is something in the 
context or in the rest of the Constitution to indicate that the narrower 
interpretation will best carry out its object and purpose : Per 
O’Connor, J. in the Jumhunna Coal Mine Case, (1908) 6 C.L.R., at 
p. 368, 

Common Law Maxims. 

The common law maxim quando lex aliquid concedit is as 
applicable to the construction of the Constitution of the Common- 
wealth as it has been held to be applicable to other grants of con- 
stitutional power. In other words, where any power or control is 
expressly granted, there is included in the grant, to the full extent 
of the capacity of the grantor, and without special mention, every 
power and every control the denial of which would render the grant 
itself ineffective. This is, in truth, not a doctrine of any special 
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system of law, but a statement of a necessary rule of construction 
of all grants of power, whether by unwritten constitution, formal 
written instrument, or other delegation of authority, and applies 
from the necessity of the case to all to whom is committed the 
exei'cise of powers of government D' Emden v. Ptdder. 1 C'.L.E., 
p. 109. 

As the Constitution contains an allotment of enumerated ])owers 
coupled with limitations and prohibitions it follows that the rules 
of construction expressed in the maxims expressain fac’d cessare 
taciturn and ‘expressio unius est ecchisio alt crisis are applicable in a 
greater, rather than in a less degree, than in the construction of 
ordinary contracts or ordinary Statutes : Federated Amalgamated 
Ooveniment Railway and Tramway Service Case, (1900) 4 C.L.R., at 
p. 534. 

In the case of Webb v. Onltrim, (1907) A C., 81. the Privy Council 
held that the express prohibitions contained in the Constitution of 
the Commonwealth would according to the maxim cx^Ji'essavi fac'd 
cessare iaclium negative the existence of inpilied ])rohibitions. 
Referring to this expression of 0 ])inion by the Privy Council, the 
Chief Justice (Sir Samuel Griffith) said : — “ The rule of im])lied 
prohibition laid down in M' Cnlloch v. Maryland, 4 Wheat., 310, was 
an accepted part of the constitutional law of the Thiited States, 
but it was held that it did not extend to prohibit the taxation of 
Federal propertj^ or vState property in cases. A distinction has 
been drawn, and is still accepted in the United States, between pro- 
perty held as an instrumentality of Government aiiR property 
held by the Commonwealth or a State in the carrying on of an 
ordinary business or as an investment. See the cases cited in Soidli 
Carolina v. United States, 199 U.S.,437 ; see also Fort Leavemvortli 
Railroad Co. v. Lowe, 114 U.S , 525, at pp. 531-9 : Per Griffith, 
C.J. in Baxter v. Commissioner of Taxation. New South Wales, 
(1907) 4 C.L.R., at p. 1127. 

With regard to the application of the maxim expressiim facit 
cessare taciturn it may be pointed out in the first place that all the 
express prohibitions in the Australian Constitution on wdiich reliance 
is or can be placed, with one exception, find their counterpart in the 
Constitution of the United Sttaes. The maxim expressiim facit 
cessare taciturn cannot be used to exclude other prohibitions which 
may arise from necessary implication, for instance section 114 was 
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not formed for tlie purpose of exhaustively defining prohibitions ; 
it was inserted altogether alio intuitu: Per Griffith, C.J., in 
Bcoier v. Commissioner of Taxation, (1907) 4 C.L.R.; at p. 1126. 

The American, as well as the Australian Constitution, contains 
express prohibitions, but it was never held that they ] 3 recluded the 
admission of those necessary implications which are admitted in 
all other cases : Per Griffith, C.J. in Baxter v. Commissioner of 
Taxation, (1907) 4 C.L.R., at p. 1128 

The Constitution contains several express prohibitions such as 
section 114, but those are not exhaustive. The maxim expressum 
facit cessare taciturn has been often invoked in vain in English 
Courts. See, for instance, Colquhoun v. Brooks, 21 Q.B.D., 52, at 
p. 65, where Lopes, L J. called it ““ a valuable servant, but a dan- 
gerous master * Per Griffith, C.J. in Baxter v. Commissioner of 
Taxation, (1907) 4 C.L.R., 1128 

Preference of Workable Interpretation. 

It is a sound principle of construction that Acts of a sovereign 
legislature, and, indeed, of subordinate legislatures such as a municipal 
authority : should, if possible, receive such an interpretation as will 
make them operative and not inoperative • D' Emden v. Pedder, 
1 C.L.R., at p. 119. 

Genera! Words with Restricted Meaning. 

It is a settled rule in the interpretation of Statutes that general 
w^ords will be taken to have been used in the wider or in the more 
restricted sense according to the general scope and object of the 
enactment {Hardcastle, pp. 193-4). For instance, it will be taken 
that general words are not to be applied extra-territorially . It will 
also be presumed that Parliament did not intend to interfere with 
international usage, and therefore, unless express words are used, 
an English Statute will not be held applicable to a foreigner residing 
out of England : D' Emden v. Pedder, (1903-4) 1 C.L R., at p. 119. 

Similar Provisions in other Constitutions. 

In interpreting the Commonwealth Constitution, it is reason- 
able to infer that where the framers of that instrument inserted 
provisions undistinguishable in substance, though varied in form, 
from the provisions of other legislative enactments which have 
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received judicial interpretation, they intendecf that such provisions 
should receive the like interpretation : D' Emden v. Pedder. (1903-4) 
1 C.L.R . at p. 113. 

State Act not Assumed to be in Conflict with Constitution. 

General words in a State Act should, if possible, be so construed 
that the application of the Act will not infringe the Commonwealth 
Constitution: D'Emdenv. Pedder, (1903-4) 1 C L.R., at p. 120. 

Interpretation of State Laws. 

The High Court will be reluctant, as a general rule, to put a 
different construction upon the Statutes of a State from that which 
the Supreme Court of the State itself has declared to be their true 
construction ; at any rate unless its decision is directly invited by 
w^ay of appeal, either from the same Court or from the Court of 
another State in a case involving the construction of identical words : 
Bond V. Commonweallh of Australia, (1903-4) 1 C.L.R. , at p. 23. 

Substance of Law rather than Form Regarded. 

In the case of Attorney -General for Quebec v. Queen Insurance 
Co., (1877) 3 App. Cas., 1090, it was held b}^ the Privy Council that 
a Statute of the Province of Quebec although in form it purported 
to be an exercise of the power of direct taxation possessed by the 
provincial Legislature, it was in substance an attempted exercise 
of the power of indirect taxation, which was within the exclusive 
domain of the Dominion Legislature. The case of Russell v. The 
Queen, (1882) 7 x4pp. Cas., 839, raised a similar question. 

Pith and Substance of Laws. 

interpreting the grant of legislative power the Court will have 
regard to the real design and purpose or the pith and substance of 
the legislation in question rather than its form : Per Lord Watson 
in the Union Colliery Co. of British Columbia v. Bryden, (1899) A.C., 
at p. 587. 

The true rule of construction to be observed in determining 
whether a particular law is or is not within the power of the Federal 
or State Parhament is, according to the opinion of the High Court 
in The King v. Barger, that regard must be had to the substance of 
the legislation rather than to its literal form : The King v. Barger, 
(1908) 6 C.L.R., 72. 



CL 4.] 


CANONS OF CONSTRUCTION. 


151 


The Court will huve regard to the substance of an enactment 
and is not confined to its mere form. It is sufficient to mention 
the Union Colliery Co. v Bryden, (1899) A.C., 580 ; Barger s Case, 
(1908) 6 C.L R., 41, and the very recent case of John Deere Plow 
Co. Ltd. V. Wharton. (1915) A C., 330, in which the Lord Chancellor 
Haldane, delivering the judgment of the Judicial Committee, 
pointed out that, although provisions similar to those of the pro- 
vincial Act then attacked might, if forming part of a Statute of 
general application be within the competency of the provincial 
Legislature, yet, having regard to the whole scheme of the Act in 
question they must be taken to have been directed to a purpose 
not within their competency. It is, therefore, necessary to inquire 
what is the real design and pur]30se, or, to use Lord Watson’s phrase, 
the Pith and substance ” of the Act : Per Griffith, C.J. in Attor- 
ney-General for Queensland v. Attorney- General for Commonwealth, 
(1915) 20 C.L.R., at p. 160. 

Necessary and Incidental Powers. 

The propositions laid down by Marshall, C.J. in McCtdloch 
V. Maryland, 4 Wheat., 316, were first, that the grant of enumerated 
powers impliedly carries with it the grant of all proper means, not 
expressl}^ forbidden, to effectuate those powers ; and next, con- 
versely, as such a grant of these powers and means would be entirely 
illusory unless their full and free exercise were intended, there arises 
a necessary implication that no State, even to the least extent, can 
derogate, from the grant by usurping or opposing the powers, or, by 
obstructing the means of carrying them into execution. “ These 
propositions,” said Mr. Justice Isaacs, not only commend them- 
selves to the reason, but are supported by the principles enunciated in 
such cases as Kielleyv. Carson, 4 Moo. P.C.C., 63 ; Doyle v. Falconer, 
L.R. 1 P.C., 328 ” : Per Isaacs, J. in Baxter v The Commissioner 
of Taxation, New South Wales, (1907) 4 C.L.R., at p. 1156. 

Respective Powers of Commonwealth and States. 

'' In considering the respective powers of the Commonwealth 
and of the States it is essential to bear in mind that each is, within 
the ambit of its authority, a sovereign State, subject only to the 
restrictions imposed by the Imperial connection and to the pro- 
visions of the Constitution, either expressed or necessarily implied ” ; 
D'Emden v. Pedder, 1 C.L.R., at p. 109. 
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Design or Intention in Legislation. 

“ Ix the necessary, direct and immediate effect of the contract 
be to violate an Act of Congress and also to restrain and regulate 
inter-state coninierce, it is manifestly immaterial whether the 
design to so regulate was or was not m existence ^vhen the contract 
was entered into. In such case the design does not constitute the 
material thing. The fact of a direct and substantial regulation is 
the important part of the contract and that regulation existing, 
it is unimportant that it was not designee! Wliem tlie contract 
affects inter-state commerce only incidentally and not directly, the 
fact that it was not designed or intendeebto affect such commerce 
is simply an additional reason for holding the contract valid and 
not touched by the Act of Congress. Otherwise the design prompt- 
ing the execution of a contract pertaining to and directly affecting, 
and more or less regulating, inter-state commerce, is of no import- 
ance • Adchjstone Pipe and Steel Co. v. United SfaUs. 175 U.S., 
211, cited in the Federated Amalgamated (ronernmerd Pailuxuj and 
Tramway Service Case, 4 G L.R., at p. 541. 


Ambit of Commerce Power. 

We think that the power of the Commonwealth Parliament 
to regulate inter-state trade and commerce, although unlimited 
within its ambit, cannot as a mere matter of construction, be held 
to have so wide an ambit as to embrace matters the effect of \\ hich 
upon that commerce is not direct, substantial and proximate. And, 
in our opinion, the general conditions of employment are not of 
this character. We arrive at this conclusion upon the mere lan- 
guage of section 51 (i.). But it is much fortified by the language of 
(xxxn.), which expressly empow’-ers the Commonwealth Parliament 
to make laws for the control of State railways with respect to trans- 
port for the naval and military purposes of the Commonwealth. 
Having regard to the rules of construction, we think it is hard to 
reconcile the conferring of this express power with the implied 
existence under section 51 (i.) of a power which would undoubtedly 
if the larger construction contended for is adopted, not only include 
that conferred by (i.), but go far beyond it.” High Court : Per 
Griffith, C.J., and Barton and O’Connor, JJ., in Federated 
Amalgamated Government Railway and Tramway Service Case, 
(1906) 4 C.L.E., at p. 545. 
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Reserved Powers of States. 

It should be regarded as a fuiidameiitai rule in the coiiscructioii 
of the Constitution that when the intention to reserve any subject 
matter to the States to the exclusion of the Commonwealth clearly 
appears, no exception from that reservation can be admitted which 
is not expressed in clear and unecjuivocal words ; otherwise the 
Constitution will be made to contradict itself, which upon a proper 
construction must be impossible' Attorney- General for New South 
Wales V. Brewery Employees'' Union, (1908) 6 C.L.R., at p. 503. 

Indirect Conseqiuence. 

Ill many cases the result of the exercise of the power of taxation 
is to bring about indirect consequences which are desired by the 
legislator, and which could not practicall}^ or could not so easily, be 
brought about by other means The policy of protective tariffs 
rests upon this basis. The effect of a protective tariff may be to 
raise or lower prices, or to raise or lower rates of wages. In a Federal 
State it may not be within the competence of taxing authority to 
interfere directly with prices or wages, but the circumstances that 
a tax affects those matters indirectly is irrelevant to the question 
of competence to impose the tax : Per Griffith, C.J., in The King 
V. Barger, (1908) 6 C.L.R., at p. 66. 

Motive of Legislation. 

The motive w^hich actuates the Legislature and the ultimate 
end desired to be attained, are equally irrelevant. A Statute is 
onty a means to an end and its validity depends upon whether the 
Legislature is or is not authorized to enact the particular provisions 
in question, entirely without regard to their ultimate indirect con- 
sequences : The King v. Barger, 6 C.L.R., at p. 67 

Apparent Conflict. 

The Constitution must be considered as a whole and so as to 
give effect as far as possible, to all its provisions. If two provisions 
are in apparent conflict a construction which will reconcile the con- 
flict is to be preferred. If then it is found that to give a particular 
meaning to a word of indefinite, and possibly large, significance 
would be inconsistent with some definite and distinct prohibition 
to be found elsewhere, either in express words or by necessary 
implication, that meaning must be rejected. It follows that, if 
the control of the internal affairs of the States is in any particular 
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forbidden, eitlier expressl}’' or by necessary implication, tlie power of 
taxation cannot be exercised so as to operate as a direct interference. 
Pfima facie, the selection of a particular class of goods for taxation 
by a method which makes the liability to taxatio]i depend upon 
conditions to be observed in the industry in which they are produced, 
is as much an attempt to regulate those conditions as if the regula- 
tion were made by direct enactment : Per G-riffith. C.J. in The 
King v. Barger. 6 C.L.R., at p. 72. 

Meaning of Powers. 

The meaning of the terms used in the Australian Constitution 
must be ascertained by their signification in 1900. The Parliament 
cannot enlarge its powers by calling a matter vdth which it is not 
competent to deal by the name of something else \vhich is within 
its competence: Per Griffith, C.J. in The Aitorneij- General for 
New South Wales v. Brewery Employees'' Union of Neiv South Wales. 
(1908) 6 C.L.R., 501. 

The grant of powers contained in the Constitution must be 
construed as if one were interpreting it the day aftei* it was passed : 
Per Lord Esher, M.R in The Longford. 14 P.D. L.C., 34 and 36. 
No subsequent Statute of the Commonwealth, assuming to enlarge 
the meaning of the term in question as here used, could effect such 
a purpose unless it were an amendment of the Constitution passed 
by the method prescribed by section 128 of that instrument. For 
^ the Federal Parliament is not, like that which sits at St. Stephens, 
a Sovereign Parliament Legislative powers given by a written 
Constitution may be exercised to the full, but only as they stand. 
On the other hand, if the language of the Statute includes the whole 
genus, a species of that genus, unknowm when the Act was passed 
and only afterwards coming into existence, it is still within t^he 
language But in the case of the Constitution that rule of con- 
struction cannot be extended so as to bring what is not in essence a 
species within the language of the legislative powers : Per Barton, 
J. in The Attorney -General for New South Wales v. Brewery Em- 
ployees Union of New South Wales, 6 C.L.R., at p. 521. 

Incidental Effect of Law Immaterial. 

The purpose for which the measure is enacted, that is for which 
the power is exercised, is exclusively a matter for the legislative 
mind, and is not open to review by a Court of law. The judiciary 
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concerns itself onJy With the existence and extent of the power, not 
with the occasion or purpose which may call for its exertion. And its 
existence and extent do not depend upon the fact that its exercise 
may or does incidentally interfere with circumstances which stand- 
ing by themselves are controllable only by some other authority, 
or even with the operation or result of other powers, distinct in 
nature, possessed b}’ other Legislatures. The lines of human affairs 
from their inherent complexity cross each other at innumerable 
points, and it is impossible to frame an arbitrary classification, 
such as that contained in section 51 of the Constitution, which will 
completely segregate the transactions cf life. Consequently it is 
impossible to deny the existence of a stated power along a given line 
merely because another line not included in the list is affected at 
the inter-section : Per Isaacs, J. in Osborne v. The Commonwealth, 
(1911) 12 C.L.R., at p. 361 

. When the primary matter dealt with such as public order and 
safety is within the grant of powers, although the free use of things 
in which men may have property is incidentally interfered with, 
that incidental interference does not alter the character or validity 
of the law : Russell v. The Queen, (1882) 7 App. Cas., at p. 839 

An Act passed by a Canadian provincial Legislature to restrict 
the consumption of liquor within the Province was upheld by the 
Privy Council although it necessarily interfered with Dominion 
revenue, with trades licensed under Dominion law and, indirectly, 
at least,, wdth the business operations beyond the limits of the 
Province. This decision is very much to the point because in 
Canada the residual power is. in the Dominion and yet the provincial 
Act was held valid : Attorney -General of Manitoba v. Manitoba 
Licence Holders Association, (1902) A.C ,73. 

The American Oleomargarine Act was avowedly passed for the 
purpose of preventing public deception in the sale of the Article, 
but as it imposed a tax for the purpose, the Court was bound by 
what the Legislature did, and was not entitled to regard the purpose 
of the legislative action : Kolloch's Case, 165 U.S., at p. 526.' 
Chief Justice Fxjlleb said, “ The Act before us is, on its face, an 
Act for levying taxes, and although it may operate in so doing to 
prevent deception in the sale of oleomargarine as and for butter 
its primary object must be assumed to be the raising of revenne,” 
165 U.S., at p. 536. 
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In another American case Hammond Packing Co. v R. Kansas, 
(1908) 112 U.S., at p. 348, the State statute was impeached on the 
ground that its real purpose was not within the sphere of the State 
power. The Chief Justice said . — Tire mere incident or ])urpose 
for which the lawful power was exerted affords no ground to deny its 
existence ” : 212 U.S., at p. 348. 

The circumstances that an indirect effect may be produced by 
the exercise of admitted power is irrelevant to the cpiestion whether 
the Legislature is competent to jii’cscribe the same results by a 
direct law .... The motive which actuates the Legislature 
and the ultimate end desired to be attained are ecpially irrelevant. 
A statute is only a means to an end, and its validity depends upon 
whether the Legislature is or is not authorized to enact the particular 
provisions in question entirely without regard to their ultimate 
indirect consequences: The King v. Barger, (1908) 6 C.LE,, at 
p. 627. 

'' The reasoning of the SiTjireine Court of the United States in 
McCray v. United States, 105 U.S., 27, is cogent upon this su])ject, 
and the case itself is very much m point. The conclusion drawn is 
thus expressed : 195 U S., 27, at p. 56 : — The often ([noted state- 
ment of Chief Justice J\La.eshall in McCulloch v. Maryland. 4 Wheat., 
316, that the power to tax is the power to destroy, affords no sup- 
port whatever to the proposition that where there is a lavdul power 
to impose a tax its imposition may be treated as without the power 
because of the destructive effect of the exertion of the authority. 
Other objections are taken by the plaintiff to the legislation as a 
whole on the ground of its usurpation of State powers. So far as 
these involve the scope and purpose of both or either of the Acts, 
I am of the opinion that they are covered by what I have already 
said’’ : Per Barton, J. in Osborne v. The Commonioealtli, (1911) 
12 C.L.B., at p 346. 

What is Unconstitutional. 

The High Court of Australia like the Supreme Court of the 
United States has never declared a law invalid except on the ground 
that it is forbidden by the Constitution. The term " unconstitu- 
tional,” as used in the American Courts has no other meaning than 
contrary to and forbidden by the Constitution, nor have those 
Courts ever claimed to do anything more than construe the written 
Constitution by the light of recognized canons. English jurisdic- 
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prudence has alway& recognized that the Acts of a Legislature of 
limited jurisdiction (whether the limits be as to territory or to sub- 
ject-matter) may be examined by a tribunal before whom the point 
is properly raised. The term “ unconstitutional,” used in this con- 
nection means no more than ultra vires : Per Geiffith, C.J. in 
Baxter i\ Commissioner of Taxation, (1907) 4 C.L.R., at p. 1125. 

Operation of the Constitution and laws 

5. This Act; and all laws^“ made by the Parliament 
of the Commonwealth under the Constitution^^ shall 
be binding^^ on the Courts, Judges, and people of every 
State, and of every part^® of the Commonwealth, not- 
withstanding anything in the laws^^ of any State ; and 
the laws of the Commonwealth shall be in force on all 
Britishd® ships, the Queen’s ships of war excepted, whose 
first port of clearance^® and rrhose port of destination 
are in the Commonwealth. 

Conspectus o! Notes to Clause V. 

This section of the Imperial Act has been commonly referred to and cited 
as ‘‘covering clause v.” in order to avoid confusing it with section 5 of the 
Constitution. 

It will be conducive to clearness if we classify our notes on covering 
clause V. with due regard to the sequence of the words in the Constitution, 
and present the cases decided by the Courts in properly classified groups, m 
order to illustrate the effect and operation of the clause in conjunction with 
cognate sections and provisions of the Constitution. 

§10. “ This Act and all Laws made by the Parliament.” 

Supremacy of the Constitution. 

§11. “Under the Constitution.” 

§12. “Binding on the Courts Judges and People.” 

The Province of the Judiciary. 

Jurisdiction of the State Courts to Inquire. 

Commonwealth immunities affirmed. 

Commonwealth immunities waived. 

Instrumentalities of Government. 

Commonwealth powers affirmed. 

Powers denied to the Commonwealth. 

§13. “ Every Part of the Commonwealth.” 

Territorial basis of the Commonwealth. 

Extra territorial operation of la^vs. 
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§14. The Laws of any State.” 

Where State laws prevail. 

State immunities affirmed. 

State immunities waived. 

State powers affirmed. 

Powers denied to the States 

Severability of invalid laws. 

§15. ” British Ships.” 

§16. First port of Clearance and port of Destination.” 

§10. ‘‘THIS ACT AND ALL LAWS MADE BY THE 
PARLIAMENT.” 

Supremacy of the Constitution. 

This Act ” means the Conimomvealth of Australia Constitu- 
tion Act (covering Clause I.). It consists of nine clauses, the last 
of which introduces the Constitution in these ])lain and simple 
words : — The Constitution of the Commonwealth shall be as 
follows.” This Act contains the supreme law of the land ; the 
charter of Australian Federated Government undei^ the Crovm. It 
is the law of the Constitution, standing 0 ]ia higher plane in its origin 
than the law made by the Parliament of the Commonwealth ” or 
the laws of am- State.'’ 

Laws made by the Parliament of the Commonwealth may, for 
purposes of review, be divided into two classes. The first class 
would include those passed in the exercise of powders vested exchn 
sively in the Commonwealth Parliament, such as law^s relating to 
the seat of Government, Federal territories, Commonwealth depart- 
ments of public service ; (section 52) and customs excise and bounties, 
(section 90). With respect to these law's no question of competition 
or inconsistency with State law's can arise for decision. The only 
question is : — “ Are they within the terms of the grant ? ” The 
second class of laws are those passed by the Commonwealth Parlia- 
ment in the exercise of powers concurrently vested in the Common- 
wealth and the States, such as quarantine, weights and measures, 
copyright, patent, -bankruptcy, insolvency, naturalization, aliens, 
etc. Laws of this description if passed by the States have full force 
and effect until different provisions in that behalf are made by the 
Parliament of the Commonwealth. When such State laws are 
inconsistent with any law of the Commonwealth, the latter prevails 
and the J^ormer, to the extent of inconsistency, is invalid. 
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Covering clause W. of the Constitution Act is a pivotal pro- 
vision around and in connection with which most of the legal con- 
troversies involving the interpretation of the jpowers inter se of the 
Commonwealth and States have been concentrated. It may be 
described as the centre of gravity of the Federal system of Australia 
which largely maintains the balance and equilibrium of the whole. 
Every word and phrase in clause V. is of the utmost value and con- 
sequence in the interpretation of the constitutional powers of the 
Commonwealth and the States, and each of them has already been 
subjected to minute scrutiny and analysis by the Courts and Judges. 


In the leading case of U Emden v, Pedder, (1904) 1 C.L.R., at 
p. 117, the Chief Justice, Sir Samuel Griffith, said : — 

“ In no American or Canadian case that we find has it been 
denied or even doubted ' that the Constitution and the laws made in 
pursuance thereof are supreme ; that they control the Constitutions 
and laws of respective States, and are not controlled by them.’ 
Nor has it been in any way questioned. ‘ 1st, that a power to create 
is a power to preserve ; 2nd, that a power to destroy, if wielded by 
a different hand, is hostile to, and incompatible with, these powers 
to create and to pi'eserve ; 3rd, that, where this repugnancy exists, 
that authority which is supreme must control, not yield to, that 
over wLich it is supreme ’ : (Marshall, C.J , 4 Wheat., at p. 426). 
These declarations, which are so obvious as to be almost truisms, 
have found clear expression in the Act establishing the Constitution, 
which, in its covering clause V., commands that ' This Act and all 
the Laws made by the Parhament under the Constitution, shall be 
binding on the Courts, Judges, and people of every State and of 
every part of the Commonwealth, notwithstanding anything in the 
laws of any State.’ ” : Per Griffith, C.J. in D' Emden v. Pedder, 
(1904) 1 C.L.R., at p. 117. 


In the Commissioners of Taxation v. Baxter, (1907) 4 C.L.R., 
at p. 1125, the Chief Justice (Sir Samuel Griffith), referred 
to covering clause V. as declaring the Constitution to be a supreme 
law of the land, and as declaring the Constitution and Federal laws 
to be part of the laws of the State, which the State Courts are bound 
to administer : (See also Bayne v. Blake, 5 C.L.R., 497, 506). 

In The King v. Sutton, 5 C.L.R., at p. 807, Mr. Justice O’Cohhor 
quoted clause V. as supporting the decision of the Court that, in 
relation to the exclusive power of the Commonwealth, State boun- 
daries disappear, the whole of Australia becomes one territory, and 
a Commonwealth law may bind or except from its operation States 
or Executive Governments of States. 



160 


COMMONWEALTH LAWS. 


[CL 5. 


In the Atiorneij- General for Neiv SoiHJi Wcdes i\ Brewer 
Er}i2Aoyees Association, 6 C.L.R., at p. 585, Mr. Justice Isaacs, 
one of the dissenting Justices, cited this clause in opposition to the 
view of the majority of the C^ourt that liie legislative pov'er of the 
Commomveohth as to trade marks must be given a limited construc- 
tion to leace room for the “'reserved powers" of tlie States. In 
the Federalerl Saiv-Mills CWoodworl'ers) Case, S G.L.Il., at pp. 
530-2, 535-6, 542, and the AnsiraJian Boot Trade Employees' 
Union v. WJiybrow, at 10 C.L.E., pp. 310, 331, Mr. Justice Isaacs 
and Mv. Justice Higgins, also in dissenting judgments, both relied 
on covering clause Y. in opposition to the decision of the majorit}' 
of the Court that industrial awards made by the Commonwealth 
Court of Conciliation and Arbitration ; could not prevail over the 
determinations of Slate wages boards. Covering clause V.*' said 
Ml*. Justice Isaacs, " is unalterable. It declares that, that Act and 
all Commoiiwealtli lavrs under the Constitution shall he binding on 
the Courts, Judges and peojile of every State, and every part of the 
Commonwealth notwithstanding anything m the lav's of any State. 
Therefore, if we went no fmllier, once concede, as tlie (piestiou does, 
and as the argument did. that in the absence of a contrary State 
law a given avard miglit be made by virtue of a Federal law, then 
clause Y. declares that the Federal lav' shall continue to authorize 
such an award ' notwithstanding amddiing in the lav's of any State.' 
In another passage His Honor describes covering clause Y. in con- 
junction with section 1U9 as " the keystone of the federal struc- 
ture " : Per Isaacs, J. in the Federated 8a%v-Mill [WoodwoiPers) 
<Lc. Employees of A ustralia v. James Moore dh Aon Proprietary Ltd., 
(1909) 8 C.L.R., at p. 530. 

Covering clause Y., therefore affords a convenient place and 
opportunity for giving, thus early in our Notes on the Constitution, 
some account of the development of certain aspects in the inter- 
pretation of the instrument. 

§11. « UNDER THE CONSTITUTION.” 

These are words of limitation qualifying the words All Laws.” 
They indicate that only laws made by the Parliament of the Com- 
monwealth in pursuance of the Constitution, in accordance with 
the Constitution, and within the limits of the Constitution, are binding 
on the Courts, Judges and people. If such laws are not so framed 
they are not binding ; they are ultra vires and null and void and 
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may be so pronounced in a suit between definite parties brought 
in a Court of competent jurisdiction. 

If a Commonwealth Jaw offends against any of the declarations 
of right contained in the Constitution, e.g , section 92, it would be 
invalid. If a Commonwealth law were passed in a manner contrary 
to the procedure provided b}^ section 55 it would be invalid. Even 
Commonwealth laws j)assed in the assumed exercise of exclusive 
powers would be examinable. In these several instances no ques- 
tion of state rights could arise. Constitutional rights might be 
involved, but not State rights. If a Commonwealth law within the 
sphere of concurrent powers is passed and there is any inconsis- 
tency between such law and a State law the former prevails notwith- 
standing the State law. 

§ 12. “BINDING ON THE COURTS, JUDGES AND PEOPLE.’^ 
The Province of the Judiciary. 

The question whether an Act of the Federal Legislature repug- 
nant to the Constitution can become the law of the land and whether 
it is binding on the courts, judges and people was considered and 
for ever settled by the Supreme Court of the United States in the 
leading case of Marhury v. Madison, (1803) 1 Cranch., 137. The 
Judiciary Act passed by Congress purported to give the Supreme 
Court jurisdiction " to issue writs of mandamus, in cases warranted 
by the principles and usages of law, to any courts appointed, or 
persons holding office, under the authority of the United States.’^ 
An application for a writ of mandamus directed to Mr. Madison^ 
Secretary of State (United States), requiring him to deliver to 
William Marbury his commission as a justice of the peace was refused 
on the ground that the words of the Act “ or persons holding office 
were not warranted by the Constitution. 

The Constitution of the United States upon the model of which 
that of the Commonwealth of Australia has been framed was based 
upon what is generally known as the Federal system. In that 
system there is a dual form of Government in which sovereign 
powers are distributed among two sets of governing organs or agen- 
cies. To one of these sets called the federal or national is assigned 
functions of a general character relating to the interests of the whole 
of the people considered as a national aggregation. To the set 
called the States is assigned the w^ork of local government. In the 
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Federal sphere as in the State sphere there are different departments 
of government known as the legislative, the executive and the judicial 
departments. Each department having powders and functions 
defined by the Constitution. The Constitution has thus established 
metes and bounds not to be transcended by those departments. 
The Constitution is the supreme paramount law unchangeable by 
ordinary legislation and amenable only in a specified manner upon 
reference to the people either indirectly through the State legislative 
as in the United States or directly as in Australia. Hence a legis- 
lative act either of the Federal Legislature or of a State Legislature 
which is contrary to the Constitution is not law. These are pre- 
liminary propositions which must be stated and understood before 
the judgment of the Supreme Court of the United States in Marbury 
V . Madison can be properly appreciated. Chief Justice Marshall 
in that important case said : — 

It is emphatically the province and duty of the judicial depart- 
ment to say what the law is. Those who apply the rule to particular 
cases, must of necessity expound and interpret that rule. If two 
laws conflict with each other, the courts must decide on the opera- 
tion of each. 

If an act of the Legislature, repugnant to the Constitution, 
is void, does it, notwithstanding its invalidity, bind the courts, 
and oblige them to give it effect ? Or, in other -words, though it 
be not law, does it constitute a rule as operative as if it were a law ? 
This would be to overthrow in fact what was established in theory % 
and would seem, at first view, an absurdity too gross to be insisted 
on. It shall, however, receive a more attentive consideration. 

“ If a law be in opposition to the Constitution ; if both the law 
and the Constitution apply to a particular case, so that the court 
must either decide that case conformably to the law, disregarding 
the Constitution, or conformably to the Constitution, disregarding 
the law, the court must determine which of these conflicting rules 
governs the case. This is of the very essence of judicial duty. 

“ If, then, the courts are to regard the Constitution, and the 
Constitution is superior to any ordinary act of the Legislature, the 
Constitution, and not such ordinary act, must govern the case to 
which they both apply. 
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“ Those, then, who controvert the principle that the Constitu- 
tion is to be considered, in court, as a paramount law, are reduced to 
the necessity of maintaining that courts must close their eyes on 
the Constitution, and see only the law. 

This doctrine would subvert the very foundation of all 
written constitutions. It would declare that an act which, accord- 
ing to the principles and theory of our government, is entirely void, 
is yet, in practice, completely obligatory. It would declare that if 
the Legislature shall do what is expressly forbidden, such act, 
notwithstanding the express prohibition, is in reahty eifectual. It 
would be giving to the Legislature a practical and real omnipotence, 
with the same breath which professes to restrict their powers within 
narrow limits. It is prescribing limits, and declaring that those 
limits ma}^ be passed at pleasure ” : Marhiiry v. Madison, (1803) 
1 Cranch., 137. 

Jurisdiction of State Courts to Inquire. 

The jurisdiction of State Courts to examine Federal legislation 
and question or affirm its validity was considered by the Full Court 
of Victoria in the case of Kingston v. Qadd, (1902) 27 V.L.R., 417. 
In that case which was decided before the constitution of the High 
Court, the Minister of Customs for the Commonwealth brought an 
action against the master of the British ship Oceana, to , recover 
penalties under section 192 of the Customs Act 1901 for the ship 
entering the Port of Melbourne with the custom’s seal broken and 
for the use of stores within the Commonwealth on which duty had 
not been paid. The defence to the action was that, section 192 
was nuU and void, and that it was ultra vires of the powers of legis- 
lation conferred on the Federal Parliament by the Constitution of 
the Commonwealth. Alternatively it was contended that so much 
of the said section as purports to impose the said penalty upon any 
ship entering any port with her seals broken — such seals being 
broken more than ten miles from land on the high seas — is void and 
of no effect and ultra vires as, aforesaid. 

Mr. Justice Williams said : — 

At the commencement of their argument counsel for the 
plaintiff met the defences raised by the contention that, assuming 
that section 192 and sections 127 and 128 of the Customs Act 1901 
are ultra vires, the Court should not, and would not, inquire into 
that question, but would assume that they were intra vires, citing 
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various authorities in support of that position In our opinion 
those authorities are displaced, and the contention is clearty answered 
by section V. of the Commonwealth of Australia Constitution Act. 
That section provides that ‘this Act,. and all laws made by the 
Parliament of the Commonwealth under the Constitution shall be 
binding on the Courts, judges and people of every State and of 
every part of the Commonwealth/ The words ' and all laws made 
by the Parliament of the Commonwealth under the Constitution ’ 
mean ' in pursuance of the Constitution.’ If the}" are not so made, 
they are not binding on this Court, and it is therefore our duty to 
inquire and ascertain whether the sections to which ^ve have referred, 
and Hinder which the penalties in this action are sought to be en- 
forced, and in so far as they relate to the sjiecific offences charged, 
constitute legislation which the Parliament of the Commonwealth 
has power to impose under or in pursuance of the Constitution. 
We have now, therefore, to perform the duty vliich is cast upon us 
of inquiring and ascertaining whether, with the limitation mentioned, 
section 192 and sections 127 and 128 of the Customs Act 1901. or 
any of them, are nl1ra vires the powers contained in the Common- 
wealth of Austraha Constitution Act. But I again rejieat that ve 
only consider that questio]i, so far as it is necessary to do so, in 
relation to the specific offences here charged, and in respect of which 
penalties are claimed." 

Mr. Justice Holroyd said : — 

At the hearing of this action a proposition was advanced by 
counsel for the plaintiff, which, if I rightly understood it,' I hope 
will not find acceptance with any judge. It is this, that if the Par- 
liament of the Commonwealth makes a law which encroaches 
upon the legislative power of any State, no court or judge in any 
State has the right to declare that such a law Avas one which the 
Parliament of the Commonwealth was not authorized by the Con- 
stitution to make, or even the right to inquire into the validity of 
any such laAv. In my opinion, that is not the true construction of 
section V. of the Commonwealth Constitution Act. It is by that 
section enacted that the Commonw^ealth Constitution Act itself, 
and all laws made by the Parliament of the Commonwealth under 
the Constitution shall be binding on the Courts, judges and people 
of every State and of every part of the Commonwealth, notwithstand- 
ing anything in the laws of any State. Expressio unkis exclusio 
alter ius. All laws made by the Commonwealth, but not made under 



Cl. 5.] 


WHEN BINDING. 


1Q5 


the Constitution, that is. not made by virtue of the powers con- 
ferred upon the Commonwealth by its Constitution, are not binding 
upon the Courts, judges or people of any State and ought to be 
rejected by the Courts and ^judges of every State as invalid when- 
ever any question arises as to validity. Counsel for the defendant 
propounded another doctrine, which is to my mind equally unsound. 
They maintained in effect, if not in so many words, that when the 
validity of any enactment of the Parliament of the Commonwealth 
is in question before any Court legally competent to pronounce an 
opinion upon its validity, the Court may inquire into the motive 
which actuated its author, and may be influenced in its judgment 
by its conception of what that motive was. I adjure that doctrine 
absolutely. The Court has to decide, subject, of course, to appeal, 
where an appeal lies, whether the enactment is legal or not. With 
the motive of the authors the judge or judges have no concern.” 

Mr. Justice Hoon said : — 

The legislative powers of the Commonwealth Parliament are 
delegated powers, bestowed by the paramount authority, the Parlia- 
ment of Great Britain. That being so, it seems to me that the 
authorities quoted in respect to the duty of English Courts with 
regard to English legislation cannot be applied in their full extent 
the relations of this Court to the Federal Parliament. A distinction 
exists which it may not be eas}^ to define, but w^hich is none the less 
substantial. The delegated authority must be exercised within the 
prescribed limits, and over the prescribed subjects. The Courts, 
therefore, before enforcing Commonwealth law, ought to investigate 
and determine whether or not that law is in substance one which 
there is j urisdiction to make. That question cannot arise in England, 
for there is no limit to the jurisdiction of the English Parliament, 
so far as the Courts are concerned. But it does arise here. Doubt- 
less, we should scrutinize the conduct of the High Court of Parlia- 
ment with the most sincere desire to support it. But, I consider 
that, when called upon by any person assailed before us under any 
law made by a Legislature with limited powers, we are not only 
entitled, but it is our bounden duty to investigate and determine 
the question of the validity of that law to the extent of seeing 
whether it is such an one as is properly included in the authority 
given by the Imperial Legislature ” : (1902) 27 V.L.B., 417. 

A forecast of the doctrine of the immunity of Commonwealth 
agencies and instrumentalities from State taxation has been already 
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given (see page 79). Reference has been made to the three great 
constitutional cases, in two of which the doctrine was affirmed by 
the High Court of Australia, and in one of which it w^as denied by 
the Privy Council. A more detailed statement is apjoropriate under 
covering clause V. which is the Fons ei Origio of all Commonwealth 
instrumentalities and agencies. These cases gave rise to constitu- 
tional discussions of immense importance, and they helped to unfold 
the Constitution of the Commonwealth, to materialize its outlines 
and visualize its principles, in a mamier which would not have been 
possible apart from its actual working and operation. These cases 
are also important as they paved the way for two x4cts of Common- 
wealth legislation, one permitting State taxation of Commonwealth 
salaries subject to certain conditions and the other limiting the 
possibility of future appeals to the Privy Council in cases involving 
powers inter se of the Commonwealth and the States. State Acts 
waiving the immunitj’’ of State official salaries from Commonwealth 
taxation were also passed. 

Instrumentalities of Government. 

The doctrine of the immunity of Federal instrumentalities from 
State interference, was, in Australia first discussed in Wollaston\^ 
Case, (1902) 28 V.L.R., 357. This was a special case, stated by the 
Commissioner of Taxes- for Victoria, for a pronouncement as to 
whether Dr, Wollaston, Comptroller-General of Customs for the 
Commonwealth w^as liable to be assessed in Victoria (the State in 
which he resided and in which most of his official diities were per- 
formed) for State income tax on his Federal salary. The Supreme 
Court of Victoria held that he was liable. The principle of McCul- 
loch V. Maryland was held not to be applicable ; partly on the 
authority of The Bank of Toronto v. Lamhe, (1887) 12 A.C., 575, 
and partly on the ground of difference between the American and 
Australian Constitutions — especially that what in America was a 
doctrine of necessity ” was not so in Australia, where the Fang’s 
power of disallowance might be called in to check legislative encroach- 
ment by the States. 

When, shortty afterwards, the High Court of Australia was 
estabhshed, the first great constitutional case which came before 
it turned upon the same doctrine that had received short shrift 
from the Supreme Court of Victoria. In D' Emden v, Pedder, (1904) 
1 C.L.R., 92, the question in issue was the application of a State 
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stamp tax to a receipt given by a Commonwealth officer for his 
salary. In this case the High Court' established and explained the 
broad principle of the immunity of Eederal agencies and instru- 
mentalities from State legislation, taxation, and interference, a 
doctrine which, with its logical converse extension to the immunity 
of State instrumentalities from Federal interference, has since been 
affirmed in a series of cases. 

The Tasmanian Stamp Duties Act (2 Edward VII., No. 30) 
prescribes inter alia, '' that from 1st January, 1903, there shall be 
levied in respect of . . . every receipt, where the sum received 
amounts to £5 and under £50 ... a stamp duty of 2d.” 
Police Superintendent Pedder, in the public service of Tasmania, 
summoned Deputy Postmaster-General D’Emden to appear before 
the Court of Petty Sessions in Hobart, on an information which 
alleged that defendant did on the 31st March, 1903, in Tasmania 
aforesaid give to the paying officer of the Commonwealth of Aus- 
tralia a receipt liable to duty, to wit a receipt for the sum of £41 9s. 8d. 
for salary and wages due from the said Commonwealth to the said 
H. L. D’Emden for the period from the 1st to the 31st day of March, 
1903, the said receipt when so given by the said H. L. D’Emden as 
aforesaid not being duly stamped.'' Defendant was convicted, 
and ordered to pay a fine of Is. and costs. He appealed to the 
Supreme Court of Tasmania. The case was heard before the Full 
Court (Dodds, C.J., Clabk, J., and McIntybe, J.). By a majority, 
Dodds, C.J., and McIntyre, J. (Clark, J., dissenting), it was held 
that the appellant was liable to pay the duty, under the State Stamp 
Act, in respect of the receipt in question, and the conviction was 
affirmed. From this decision the defendant appealed to the High 
Court. 

On behalf of the State of Tasmania it was contended that the 
powers reserved to the States by section 107 of the Constitution 
extended to direct taxation ; that the imposition of stamp duty 
upon receipts given on the payment of money is an ordinary form 
of direct taxation ; that a Federal officer giving, such a receipt for 
his salary is in no different position from any other recipient of 
money from a debtor in the State, and that the provisions of the 
Constitution as to the exclusive authority of the Commonwealth 
Parliament ought to be read subject to this power of the States, 
whether regarded as a power expressly reserved, or as one impliedly 
reserved from the nature and necessity of the case. The High Court, 



168 


COMMONWEALTH LAWS 


[CL 5. 


consisting of Sir Samuel Gbiffith, C.J., Mr/Justice Babton and 
Mr. Justice O'Connob, unanimously upheld the appeal, reversed 
the decision of the Supreme Court of Tasmania, and quashed the 
conviction. In delivering the Judgm,ent of the High Court the 
Chief Justice in clear, unmistakable and memorable words laid 
down some fundamental propositions which have since been atfirined 
and followed in other cases. 

'' In considermg the respective powers of the Commonv'ealth 
and of the States, it is essential to bear in mind that each is vlthin 
the ambit of its authority, a sovereign State, subject only to the 
restrictions imposed by the Imperial connection and to the provisions 
of the Constitution, either expressed or necessaril}" implied It 
must, therefore, be taken to be of the essence of the Constitution 
that the Commonwealth is entitled within the ambit of its authority, 
to exercise its legislative and executive powers in absolute freedom, 
and without any interference or control whatever except that 
prescribed by the Constitution itself. It follows that when a State 
attempts to give to its legislative or executive authority an opei*a- 
tion which, if valid would fetter, control, or interfere with, the free 
exercise of the legislative or executive power of the Commonu’ealth, 
the attempt, unless expressly authorized by the Constitution, to 
that extent is invalid and inoperative " • Per Gbiffith, C.J . 

1 C.L.R., at pp. 109-111. 

After L' Bmden v. Pedder it was inevitable that the decision in 
Wollasto7is Case (supra, p. 79) should be challenged. This hap- 
pened in the case of Deahin v, Webb, (1903-4) 1 C.L R.. 58o, when 
the High Court of Australia over-ruled the decision of the Full Court 
of Victoria in Wollastons Case and in Webb v. Deahin and held that 
the salaries of a Minister of the Grown for the Commonwealth and 
a member of the Commonwealth Parliament, so far as they are 
earned in Victoria, and are. not liable to assessment under the 
Income Tax Acts of Victoria (1903-4) 1 C.L.R.. 586). 

In this case, counsel for the Commissioner of Taxes challenged 
the applicability to the Australian Constitution of the doctrine of 
implied prohibition of State interference with Federal instrumen- 
talities. The^^ also argued that the case was not within the doctrine, 
as the income tax on the salary of a Federal officer, in common with 
other income, was not an interference with the officer as an officer. 
The Court adhered to the principle as laid down in D" Emden v. 
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Pedder, and held (asdt had been held in the United States in the 
case of Dobbins v. Commissioners of Erie, 16 Peters, 435, and in 
Canada in the case of Lephrohon v. Ottawa, (1878) 2 Ont. App., 522) 
that the taxation of salaries, was within the principle. The High 
Court further held that the liability of a Commonwealth officer to an 
income tax imposed by a State Act in respect to his salary as such 
officer, is a question as to the limits inter se of the constitutional 
powers of the Commonwealth and those of a State within the meaning 
of section 74 of the Constitution, and, therefore, the decision of the 
High Court as to such liability is final and conclusive unless the 
Court certifies that the question is one that ought to be determined 
by His Majesty in Council : 1 C.L.R., 586. The High Court, there- 
fore, refused leave to appeal to the Privy Council. 

This, however, did not end the matter. Though the decision 
in Deahin v. Webb could not be appealed from, a way was found of 
bringing the question before the Privy Council in another case, by 
appeal from a State Supreme Court direct to the Privy Council. 
Mr. Outtrim, the Deputy Postmaster-General of Victoria, having 
objected to the assessment of his salary for income tax, the Commis- 
sioner of Taxes submitted a special case, which was referred to the 
Full Court of Victoria. That Court, feeling itself bound by the 
decision of the High Court in Deakin v. Webb, decided against the 
Commissioner, who thereupon obtained from Mr. Justice Hodges 
leave to appeal to the Privy Council {Outtrim’ s Case, (1905) V.L.R., 
463). The appeal came on for hearing before the Privy Council in 
May 1906 : Webb v. Outtrim, (1907) A.C., 81. The Commonwealth 
obtained leave to intervene and was represented before the Board. 
Their Lordships were unable to acquiesce in the principle of con- 
stitutional interpretation laid down by the High Court in Deakin 
V, Webb, 1 C.L.R., 585 and 606. 

The Eabl of Halsbury in delivering judgment said : — 

The Legislature must have had in their minds the Constitu- 
tion of several States with respect to which the Act of Parliament 
which their Lordships are called upon to interpret was passed. 
The 114th section of the Constitution Act sufficiently shows that 
protection from interference on the part of the Federal power was 
not lost sight of. It is impossible to suppose that the question now in 
debate was left to be decided upon an implied prohibition when the 
power to enact laws upon any subject whatsoever was before the 
Legislature. For these reasons their Lordships are not able to 
acquiesce in the reasoning of the High Court judgments governing 
the judgment under appeal. They will therefore humbly advise 
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His Majesty that the judgment of the Suj)reme Court of Victoria 
ought to he reversed, that it ought to be declared that the salary 
in question was rightly included in the State assessment and was 
liable to income tax, and that each party ought to pay his own costs 
of the special case and in the Supreme Court : Per Halsbury, 
LC., (1907) App. Cas., at p 91. 

A remarkable situation was thus reached. Although the Con- 
stitution by section 74, made the High Court the final arbiter in 
questions involving the distribution of power between Commonwealth 
and States, except on questions which the High Court itself certified 
to be proper for decision by the Privy Council — and although the 
High Court had on this particular question refused so to certif}^ — 
the question had yet been taken, through another channel, to the 
Privy Council, and the Privy Council had given 'a decision which was 
in conflict with that of the High Court. The framers of the Judiciary 
Act 1903 had foreseen such a possibility — which arose from the fact 
that the Constitution, whilst giving a right of appeal from the 
State Supreme Courts to the High Court, had not taken away the 
existing right of appeal from the State Supreme Court direct to the 
Privy Council — and had inserted a provision to meet the difficulty. 
Acting under the powers conferred by section 77 of the Constitution, 
they had, in section 39 of the- Judiciary Act, in respect of matters 
within the original jurisdiction of the High Court, taken awa}- the 
jurisdiction which the State Supreme Courts possessed, as State 
tribunals, and invested the same Courts with Federal jurisdiction 
in the same matters, subject to the condition that their decisions 
should be final except so far as an appeal might be brought to the 
High Court. It has since been held by the High Court {Baxter v. 
Commissioners of Taxation, 4 C.L.P., 1087) that this provision is 
valid and effects its purpose ; but in granting leave to appeal in 
Outtrim's Case, Mr* Justice Hodges, before whom the question was 
argued, regarded the provision as an invalid attempt to bar an 
appeal to the Privy Council from a State Court exercising State 
jurisdiction ; and the Privy Council adopted his conclusions. 

Belying on the decision of the Privy Council, the Commis- 
sioners of Taxation in New South Wales now brought an action in 
the Sydney District Court against Baxter, a Commonwealth officer 
of customs, fdr income tax ; and District Court Judge, Murray, 
followed the decision of the Privy Council in Webb v. Outtrim, and 
gave judgment for the plaintiffs. Baxter appealed to the High 
Court ; and the High Court, holding that in regard to a question of 
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the limits i7iteT se of Federal and State constitutional powers (see 
Notes to section 74 of the Constitution, infra) it was not bound by 
the Privy Council decision, affirmed its previous decisions : Baxter 
V. Commissioners of Taxation^ 4 C.L.B., 1087. 

Two Lines of Reasoning in Deakin v. Webb. 

The judgment of the majority of the High Court in the Baxter 
Case, which bears traces of the master hand of the Chief Justice 
(Sir Samuel Grieeith), after disposing of minor and subsidiary 
questions went to the heart of the main controversy : — 

We proceed to examine the opinion of the Board in Webh v. 
Outtrim, (1907) A.C., 81, for the purpose of discovering what new 
light, if any, it throws upon the questions involved in other decisions 
of this Court. In JDeakin v. Webb, I C.L.R,, 585, this Court stated 
at length the reasons for its conclusion. The judgment was based 
upon two distinct lines of reasoning ; first, that of the judgment of 
Chief Justice Marshall in McCulloch v, Maryland, 4 Wheat., 316. 

'' It is essential to the attribute of sovereignty of any Govern- 
ment that it shall not be interfered with by any external power. 
The only interference, therefore, to be permitted is that prescribed 
by the Constitution itself. A similar consequence follows with 
respect to the constituent States. In their case, however, the Com- 
monwealth is empowered to interfere in certain prescribed cases. 
But under the scheme of the Constitution there is a large number of 
subjects upon which the legislative powers of both the Commonwealth 
and the State may be exercised. In such a state of things it is not 
only probable, but, as shown by the experience of the United States 
under a similar distribution of powers, certain, that questions will 
constantly arise as to the operation of laws which, although unob- 
jectionable in form, and jprima facie within the competence of the 
legislature which enacted them, would, if literal effect were given 
to them, interfere with the exercise of the sovereign powers of the 
other of the two sovereign authorities concerned. Applying then 
the doctrine quando lex aliquid concedit concedere videtur et illud sine 
quo res ipsa valere non potest, which is a maxim applied to the con- 
struction of all grants of power, from the highest to the lowest, it 
follows that a grant of sovereign powers includes a grant of a right 
to disregard and treat as inoperative any attempt by any other 
authority to control their exercise. 
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A remarkable illustration of the application of this maxim 
is afforded by the very recent case of Attorney- General v. Cain and 
Gilhala, (1906) A.C., 542, where it 'was held that the doctrine might 
be applied so as to warrant the exercise of State powers even beyond 
territorial limits. In the Federated. Amalqamated Govermneyit Rail- 
way and Tramway Service xissociation v. New South Wales Railway 
Traffic Employees' Association, (1906) 4 C.L.R., 488, this Court 
applied the same doctrine to a Commonwealth law, the validity of 
which was successfully impeached by the very States that are now, 
in efiect, asking us to over -rule the decision in that case. 

The second line of reasoning in D'Emden v. Redder, 1 C.L.R., 
91, and Deakinv. Webb, 1 C.L.R., 585, was ” said the Chief Justice, 
that as the scheme of the Australian Constitution was in this 
respect practically identical vlth that of the Constitution of the 
United States of America, which had been interpreted by the vSupreme 
Court of that Republic in a long series of cases familiar to the Aus- 
tralian publicists by whom the Australian Constitution ^\'as framed, 
it ought to bo inferred that the intention of the framers was that 
like provisions should receive like interpretation. This is a well 
recognized rule of construction, and its ajiplicktion is not limited 
to Statutes of the same Legislature.’' 

Points not Argued in Privy Council. 

It does not appear from the report ” continued the Chief 
Justice that the Board addressed their minds to the first line of 
reasoning adopted by this Court, although they recognize the great 
authority of Chief Justice Marshall, and it may perhaps be inferred 
that if they had thought that the two Constitutions were substan- 
tially identical as to the part of their respective structures now 
concerned they would have been disposed to give 'some effect to 
his opinion. Tliis point, which lies at the root of the whole matter, 
does not seem to have been argued by counsel for the respondent, 
although the judgments of this Court were referred to by the appel- 
lant’s counsel.” 

Alleged Want of Analogy. 

“ So far ” said the Chief Justice, '' as we are able to follow the 
opinion of the Board, they thought that there was no actual analogy 
between the two Constitutions — ^United States and Australia — so 
far as regards the express provisions relevant to the question, 
although they confess their lack of familiarity with the subject, and 
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say it is difficult to cinderstand the application of the principles 
involved unless the comparison is made clear by the juxtaposition 
of the provisions. This remark is made between two quotations 
from the judgments of this Court in R Emden v. Pedder, 1 
91, at p. 113, and Dealcen v. Webb, 1 C L R., 585, at p. 606. If the 
learned Lord who delivered the opinion of the Board had read the 
whole of the paragraph from the judgment in Deakin v. Webb of 
which he quoted a portion, he would have found on the preceding 
page the relevant provisions set out in full in immediate .juxta^ 
position, 1 C.L.R., 585, at p. 605. But, even if they had not been 
set out, we may be permitted to express regret that in a case of such 
vast importance to the Commonwealth their Lordships did not seek 
enlightenment from counsel or from the documents the subject of 
comparison,” 

Limited Impeachability of Colonial Acts. 

In the judgment of the Privy Council the Earl of Halsbury 
attempted to show the want of analogy between the American and 
Australian Constitutions in this way. He said no State of the 
Austrahan Commonwealth has the power of independent legislation 
possessed by the States of the American Union. Every Act of the 
Victorian Council and Assembly requires the assent of the Crown, 
but when it is assented to, it becomes an Act of Parliament as much 
as any Imperial Act, though the elements by which it is authorized 
are different. If, indeed, it were repugnant to the provisions of 
any Act of Parliament extending to the Colony, it might be inoper- 
ative to the extent of its repugnanc}^ (see Colonial Laws Validity 
Act, 1865), but, vdth this exception, no authority exists by which its 
validity can be questioned or impeached. The American Union, 
on the other hand, has erected a tribunal which possesses juris- 
diction to annul a Statute upon the ground that it is unconstitu- 
tional. His Lordship further said : — It is obvious that there is 
no such analogy between the two systems of jurisprudence as the 
learned Chief Justice (Sir Samuel Griffith) suggests. The enact- 
ments. to which attention has been directed do not seem to leave 
any room for implied prohibition. Expressum facit cessare taciturn P 

Dealing with these passages in the Privy Council judgment the 
Chief Justice (Sir Samuel Griffith) said : — 

'‘No argument was addressed to us founded upon this passage, 
except so far as it may be taken to refer to the controlling authority 
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involved in the power of the Sovereign to disallow any Act either of 
the Commonwealth or of any one of the States. It was contended 
that this fact effectively distinguishes the American from the Aus- 
tralian Constitution, and renders both, the reasoning and the decision 
in McCulloch v. Maryland, 4 Wheat., 316, irrelevant." 

" The statement that no State of the Australian Commonwealth 
has the same power of independent legislation possessed by the 
States of the American Union is of course literally correct, but only 
in the sense that its legislation is subject in some cases to be over- 
ridden by Federal legislation, and in all cases is, in the letter, liable 
to be disallowed by the Sovereign.” 

Judicial Power to Annul Invalid Acts. 

Eeferring to the Earl of Halsbury's observation that the 
American Union has erected a tribunal which possesses jurisdiction 
to aimul a Statute on the ground that it is unconstitutional, the 
Chief Justice said : — 

” This observation seems to be founded on the supposition that 
the Supreme Court of the United States w^as endowed with special 
powers in this respect different from those possessed by other 
Courts. That tribunal was created by a provision in the American 
Constitution identical with that by which the High Court is created 
The power of the Supreme Court of the United States to decide 
whether an Act of Congress or of a State is in conformitj^ with the 
Constitution depends upon and follows from the Constitution itseh, 
which is, by section 2 of Article VI., declared to be the supreme law 
of the land, as the Australian Constitution is declared to be by sec- 
tion 5 of the Constitution Act. Such questions must certainly 
arise under a federal Constitution and must be determined by the 
Courts before which they are raised.” 

American and Australian Analogy. 

‘‘ The analogy between the two systems of jurisprudence ” 
said the Chief Justice ‘‘ is therefore perfect. Indeed, it may be 
said that in this respect they are identical, unless, indeed, the attri- 
bute of Sovereignty, using that term in any relevant sense, is denied 
to the Commonwealth. The King is the common head of the 
United Kingdom and of all the self-governing dominions, and the 
Legislature of each of these dominions has, subject to its own Con- 
stitution, full autonomy. It seems strange that in this year 1907, 
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when the world is resounding with praises of the system of the 
British Empire, which allows its different members to enjoy this 
freedom and independence, we should be asked to decide solemnly 
that the idea is an entire ^elusion. It is now, we suppose, well 
recognized that, except so far as regards relations with foreign powers, 
which are not now in question, the King as* the head of each of these 
several autonomous States is so far a separate juristic person that 
differences and conflicts may arise between these States just as 
between other autonomous States which do not owe allegiance to 
a common Sovereign. It is too late to set up a contrary theory, 
unless it is intended to make a revolutionary change in the concept 
of the Empire.” 

The Rule of Implied Prohibitions. 

The Chief Justice next examined the reasoning of the Privy 
Council founded on the maxim : expressum facit cessare taciturn. 
With regard to the application of that maxim he said : — 

“ We would point out in the first place that all the express pro- 
hibitions on which reliance is or can be placed, with one exception, 
find their counterpart in the Constitution of the United States. 
The only section to which their Lordships expressly refer which 
has any bearing on the apphcation of the maxim expressum facit, 
&c., is section 114, which provides that : — ' A State shall not, with- 
out the consent of the Parhament of the Commonwealth, raise or 
maintain any naval or mihtary force, or impose any tax on property 
of any kind belonging to the Commonwealth, nor shall the Common- 
wealth impose any tax on property of any kind belonging to a State.’ 
A little consideration will show that this section is not framed for 
the purpose of exhaustively defining the prohibitions upon the 
exercise of State powers, but altogether alio intuitu. Section 51 (vi.) 
empowers the Commonwealth Parliament to make laws respecting 
the naval and military defences of the Commonwealth and of the 
several States, This subject is, however, not included in section 52 
as one within the exclusive power of the Commonwealth Parlia- 
ment. Without more, therefore, the State Parliament could have 
continued to legislate on the matter of defence, subject to the pro- 
visions of section 109. But this was not intended. It was there- 
fore, enacted by the first member of section 114, which corresponds 
exactly with section 10 of article I. of the United States Constitu- 
tion, that this power, although not absolutely withdrawn from the 
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. States, should not be exercised -without the consent of the Common- 
wealth Parliament 

'' The second member of the section prohibiting the taxation 
of State or Federal jirox^ertw deals with another subject. The rule 
of implied prohibition laid down in McCulloch v Maryland, 4 Wheat., 
Avas an accepted part of the constitutional law of the Ignited States, 
but it was held that it did not extend to prohibit the taxation of 
Federal property" or State property in all cases. A distinction had 
been drawn, and is still accepted in the United States, between 
property held as an instrumentality of Government and property 
held by the Commomvealth or a State in the carrying on of an 
ordinary business or as an investment. See the cases cited in South 
Carolina v. United States, 199 U.S., 437 ; see also Fort Leavenworth 
Bail road Co. v. Loire, 114 U.S., 525, at pp. 531, 539." 

Express Prohibitions. 

Sections 115, 116 and 117," said the Chief Justice also con- 
tains express limitations upon the legislative powers of the States. 
Those sections deal, though not in identical manner, with the same 
matters as those dealt with respectively in article I., section 10, 
sub-section 1 ; in article VI., section 3 wifh the First Amendment, 
and in article IV., section 2, and section 1 of the 14th Amendment, 
of the United States Constitution. The American Constitution, 
‘therefore, as well as the Australian, contains express jorohibitions, 
but it was never held that they precluded the admission of those 
necessary implications which are admitted in all other cases." 

The Doctrine of Necessary Implication. 

“ The framers of the Constitution,” the Chief Justice went on 
to say '' may be taken to have been aware of this fact, and also of 
the fact that the doctrine of necessary implication had been applied 
to the Constitutions of the British Dependencies in the case of Crown 
Colonies : see In re Adam, 1 Moo. P.C.C., 460, and the Queensland 
Constitutional case already cited. (Compare Attorney- General v. 
Gain and Gilhula, (1906) A.C., 542, to the same effect). The maxim 
expressum facif , &c. has been often invoked in vain in English Courts. 
See for instance, Colquhoun v. Brooks, 21 Q.B.D., 52, at p. 65, 
where Lopes, L.J. called it ‘ a valuable servant, but a dangerous 
master ’ ” 
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Reservation and Disallowance of Laws. 

The Chief Justice then passed to the argument that recourse 
may be had in comiection with legislation in Australia to the 
constitutional power of reservation by the Governor or the powei" 
of disallowance by the King. The first objection that occurred to 
that argument was, he said, that it would be obviously inapplic- 
able to the case of a State law, such as that now in question, passed 
before the establishment of the Commonwealth, and as to which the 
question is wliether, if literally construed, it interfered with the free 
exercise of the powers of the Commonwealth. The next answer is 
that the ambit of a power cannot be controlled by the manner of 
its execution. In order that the power of reservation or disallow- 
ance may be effectual to avoid the difificulty, it must be capable 
of operation in such a w^ay as either to prevent conflicts from arising 
or to compose them when they have arisen. The latter function 
could not in any view’ be performed after the prescribed limits of 
time for the exercise of the power has elapsed, which might easily 
happen before the ground of objection had been discovered. 

D’Emden v. Pedder. 

For these reasons ’’ concluded the judgment we are of 
opinion that the implication of a prohibition of mutual interference 
is as necessary in the case of the Australian Constitution as in that 
of the United States of America, and that the doctrine laid down in 
D'Emden v, Pedder, 1 C.L.R., 91, at p. Ill, that when a State 
attempts to give to its legislative or executive authority an opera- 
tion which, if valid, would fetter, control or interfere with, the free 
exercise of the legislative or executive power of the Commonw^ealth, 
the attempt, unless expressly authorized by the Constitution is to 
that extent invalid and inoperative,” should be once more affirmed 
by this Court notwithstanding the opinion of the Judicial Committee 
in Webb v. Oiittrim, (1907) A.C., 81. The rule, which w-^as then laid 
down is, in the words of Chief Justice Marshall, ‘ Safe for the 
States and safe for the Commonwealth.’ The contrary rule would 
be dangerous and ruinous for the States, and dangerous and ruinous 
for the Commonwealth and would substitute chaos for order, and 
set up an official in London subject to political accidents in place of 
the High Court as the guardian of the Constitution. Nor is the danger 
an imaginary one, for history tells us that many attempts have 
been deliberately made in the United States to hamper the Federal 
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Government by State laws which have been afterwards declared 
invalid b}^ the Supreme Court ” : Per Griffith, C.J. in Baxter v. 
New South Wales Commissioner of Taxes, 4 C.L.R., 1132-33. 

Mr. Justice Isaacs approved of the principle of D'Emden v. 
P eider, and said : — 

“ Up to this point I am for the reason I have given, in entire 
accord with the majority of the Court. When, however, I come to 
apply these principles to the Income Tax Acts I have the misfor- 
tune to find myself unable to share their opinion. These Statutes 
do not appear to me to infringe the doctrine of non-interference. 
They do not on the face of them, and they do not, I think, in their 
necessary and reasonable effect transcend the limits of any federal 
power. The income tax is demanded from all citizens alike, it is 
obviously not levelled at the Federal authority, and I cannot j)er- 
suade myself that by reason of the impost there is actually, or will 
probably be any diminution or impairment of service rendered to 
the Commonwealth. The reasoning of the Supreme Court of the 
United States in the case of Dobbins v. Commissioners of Erie County, 
16 Peters, 435, as to the effect of the tax undoubtedly supports the 
appellants’ contention that these Acts are invalid. But I am not 
able to adopt that reasoning.” 

Mr. Justice Higgins said the inadequacy of the reasons used 
by the Judicial Committee in giving its judgment in Webb Outtrim 
added greatly to the difficulty of dealing with this case. He con- 
curred with the Chief Justice in thinking that there is nothing in 
the reasoning of the law lords in Webb v. Outtrim, (1907) A.C., 81, 
calculated to satisfy men who are familiar with the long line of 
decisions in the United States that Deahin v. Webb, 1 C.L.R., 585, 
was wrong. But he considered that the King in Council being still 
the appellate Court from the High Court, and the High Court a 
Court from which appeal can be brought to the King in Council, it 
was the duty of the High Court to accept the decision of the King 
in Council as the final statement of the law. The Land and Income 
Tax Act of New South Wales, in his opinion, was not an interference 
with Federal instrumentalities. 

Waiver of Commonwealth Immunities. 

The Commissioners of Taxation thereupon petitioned the Privy 
Council for special leave to appeal against this decision. But, 
meanwhile, the Federal Parliament, recognizing that, whatever the 
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legal rights might be, there were strong grounds of public policy 
for placing Federal officers on an equal footing, as regards taxation 
of their salaries, with other citizens, passed the Commonwealth 
Salaries Act 1907, which dedared that the taxation by a State, in 
common with other salaries earned within the State, of the salaries 
of Commonwealth officers resident in the State and the allowances 
of Federal Ministers and members of Parliament elected in the State, 
should not be deemed — 

(u) to be an interference with the exercise of any power 
by the Commonwealth ; or 

(b) to be inconsistent with any Act by or in pursuance of 
which the salary is fixed or made payable,’' 

This Act was assented to in October 1907, and in November 
the petition for special leave to appeal was heard by the Privy Council. 
In January 1908 the Privy Council refused leave on the express 
ground that the Commonwealth Salaries Act 1907 had settled for the 
future the question in dispute. 

The validity of the Commonwealth Salaries Act was challenged 
in Chaplin V, Commissioners, 12 C.L.R., 375, when a Commonwealth 
officer in South Australia claimed that the immunity from taxation, 
being implied in the Constitution, could not be affected by a law 
passed by the Parliament. But the High Court held that the Act 
was valid and effective to make the salaries of Federal officers taxable 
by the States. The implied prohibition had its limitations It 
was based on the necessity of preventing interference ; and that 
necessity had no application where the Federal Parliament con- 
sented to the tax, and declared it to be no interference. 

Constitutional Cases Removed to High Court. 

The conflict between the High Court and the Privy Council 
remained. Its importance with regard to the particular question 
of the taxation of State salaries, was taken away by the Common- 
wealth Salaries Act ; but so long as cases, involving questions of 
the distribution of power between the Commonwealth and the State, 
might be taken on appeal from the State Supreme Courts to the 
Privy Council, passing by the High Comt, such conflicts might at 
any time arise again. The Commonwealth Parliament met this 
difficulty by the Judiciary Act 1907, section 4, which has excluded 
the State Courts from jurisdiction in matters involving questions 
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as to the limits inter se of the constitutional powers of the Common- 
wealth and a State, or of a State and a State ; and provided, in the 
event of any such question arising in a State Supx^eme Court, for 
the removal of the case to the High Court : Judiciary Act 1903-10, 
section 40. 

State Imports. 

The Commonwealth Customs Act 1901 is a valid exercise of the 
exclusive power vested in the Commonwealth to impose, collect 
and control duties of customs and excise conferred by the Consti- 
tution, secs. 52 (n.), 86 and 90. It applies to goods imported by 
the Government of a State as well as to those imported b}^ private 
persons. Therefore, goods imported by a State, whether dutiable 
or not^ are b}^ sec. 30 of the Act subject to the control of the customs, 
and the authorit}" of the State executive is no justification for their 
removal from that control contrary to the provisions of the Act. 
In 1908 9 quantity of wire-netting, wiiich had been purchased in 
England and imported into the Commonwealth by the Government 
of New South Wales, w^as landed at the jDort of Sydney. Without 
any entry having been made or passed, and without the anthority 
of the customs officers, the defendant, acting under the aiithority 
of the executive Government of the State, removed the goods from 
the place where they were stored. It was held by the High Court 
that the defendant had committed a breach of the Customs Act, 
secs, 33 and 236. Judgment was entered for a penalty : The King 
V, Sutton, (1908) 5 C.L.R., 789 ; Attorney -General for New South 
Wales V. Collector of Customs. Neio South Wales, 5 C.L.R. , 818 and 
(1909) A.C., 343. 

Expulsion and Deportation. 

By the Pacific Islands Labourers Act 1901, section 8, a Court 
of summary jurisdiction upon being satisfied that a Pacific Island 
labourer is found in the Commonwealth may order his expulsion and 
deportation from Australia ; held to be a valid exercise of Federal 
power ; Bobtelmes v Brennan, (1906) 4 C.L.R., 395. 

Surplus Revenue. 

Before the expiration of the Braddon Clause period under the 
Constitution, section 87, it was the right of the States under section 
94 to have returned to them every month all surplus revenue of the 
Commonwealth which remained after paying or providing for* 
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Commonwealth expenditure. In the case of The State of New South 
Wales V. The Commonwealth, (1908) 7 C.L.R., 179, it was held that 
when moneys are duly appropriated out of the Consolidated Revenue 
and allotted for special purposes (such as old age pensions or defence) 
they may be treated as Commonwealth expenditure in the taking of 
accounts and the ascertainment of surplus revenue ; held, there- 
fore that the Surplus Revenue Act 1908 is a valid exercise of Federal 
power. 

Trusts and Combines. 

The Australian Industries Preservation Act so far as it forbids 
and loenalizes trusts, combines and monopolies in restraint of inter- 
state and external trade to the detriment of the public is a valid 
exercise of Federal power : Huddart Parlcer d) Co. Ltd. v. Moore- 
head, (1909) 8 C.L.R., 330; The Attorney- General of the Common- 
wealth V. The Associated Northern Collieries and the Adelaide 8.S. 
Co. Ltd and others, (1911) 14 C.L.R., 387. 

The Union Badge. 

The Commonwealth Court of Conciliation and Arbitration has 
jurisdiction to make an award on a claim by tramway employees 
upon their employer to wear visibly whilst on duty without liability 
to dismissal, a badge denoting membership of a duly registered 
organization : Australian Tramway Employees' Union v. Brisbane 
Tramway Go. and The Adelaide Tram. Trust and others, (1913) 17 
C.L.R., 680. 

Land Taxation. 

In Osborne v. The Commonwealth, (1911) 12 C.L.R., 230, the 
plaintiff sought a declaration that the progressive Federal Land 
Tax Act 1910, on unimproved values was nob in substance an exer- 
cise of the taxing power of the Commonwealth, but an attempt to 
regulate the holding of land in the Commonwealth, which it was 
contended was ultra vires of the Parliament. It was alleged that 
the Act was an attempt to exercise powers exclusively reserved to 
the States, including the control of land, domestic trade, pohce and 
industrial matters. The High Court upheld the Tax Act. Assum- 
ing that the taxation which the Act imposed was drastic, as was 
alleged, the Court held that it was not its function to say that drastic 
taxation of landed interests would prevent residents from owing 
large areas, or would prevent absentee land owners from residing 
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out of Australia or from holding land within Australia. It was not 
a function of the Court to sa^^ what inducement to abstain from 
doing these things amounted to a prevention of doing them. Siicli 
alleged objects were not to be collected from the terms of the Legis- 
lation itself. Then, assuming that such doings existed they would 
not alter the construction of the Act, or make it less an exercise of 
the taxing power ; 12 C.L.R , at p, 345, The basic reason of the 
decision was that the Tax Act was within or under the Constitu- 
tion ” and that it did not conflict with any exclusive or reserve 
power of the States. 

This case should be compared with The King v. Barger, 
(1908) 6 C.L.R , 41, where the Commonwealth Excise Tariff Act 
(1906) was challenged on the grounds that it was indirectly an 
attempt to regulate and control wages conditions in the agricultural 
implement making industry-. The majority of tne Court per 
Griffith, C.J., Barton, and O’Connor. JJ., Isaacs and Higgins, 
JJ. dissenting, held that the Act amounted to an interference with 
the domestic affairs and employment and wages conditions of the 
States and was not in reality a taxing Act. The power of taxation 
cannot be exercised so as to operate as a direct interference with 
the domestic affairs of the States in any particular. The selection 
of a particular class of goods produced in Australia for taxation, 
by a method which made the liability to taxation dependent upon 
the conditions to be observed in the industry in which they w’ere 
produced, was, in the opinion of the majority of the Court, as much 
an attempt to regulate those conditions as if the regulations were 
made by a distinct enactment. 

Taxation o£ Crown Lands. 

The Commonwealth Land Tax Assessment Act 1910-1914. in 
so far as it j)urports by section 29 to impose land tax upon lease- 
hold estates in Crown lands, is not invalid under the Colonial Laws 
Validity Act 1865, as being repugnant to the Imperial Acts which 
confer upon the Legislatures of the several States powers of legisla- 
tion with respect to waste lands of the Crown in those States 
respectively : neither is it invalid under section 114 of the Con- 
stitution as imposing a tax upon State propert^^ or as infringing the 
rule laid down in D'Kmden v. Pedder, 1 C.L.R., 91. The Attorney- 
General ( Qiieemland) v. Attorney- General of the Commonwealth, 
(1916) 20 C.L.R., 148. 
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Inquisitorial Powers Of the Customs Department. 

The Australian Industries Preservation Act (1906), section 15 (b) 
passed by the Commonwealth Parliament in the exercise of its power 
over trade and commerce with other countries and among the States, 
authorizes the Controller-General of Customs to make inquiries as 
to suspected offences against the commerce law, and if an offence 
is suspected he may by Avriting under his hand require any person 
to give information relating to the alleged offence, and to produce 
documents. William Thomas Appleton, the manager of Huddart, 
Parker & Co. Ltd. was convicted and fined £5 for refusing to answer 
such questions. He appealed to the High Court, challenging the 
validity of section 15 (6) on the ground that it authorizes compulsory 
discovery in aid of criminal proceedings, and that as such offences 
came within the judicial functions of Courts having Federal juris- 
diction could not be handed over to the head of a department to 
deal with : Constitution, section 71 ; that the compulsory examina- 
tion of suspected persons was inconsistent with the right of trial 
by jury . Constitution, section 80. The High Court over-ruled 
these objections, sustained the law and the conviction thereunder : 
Appleton V. Moorhead, (1909) 8 C.L.P., 330. 

POWERS DENIED TO THE COMONWEALTH. 

Since the establishment of the Commonwealth the provisions 
of a number of Commonwealth Acts have been reviewed by the 
High Court of Australia and pronounced unconstitutional and void 
on the grounds that they were in excess of Commonwealth powers. 
Two Commonwealth laws pronounced to be valid by the High Court 
have been declared to be ultra viref^ by the Privy Council. For a 
complete list of these cases, see chapter III., p. 77. 

State Railways. 

The Commonwealth Conciliation and Arbitration Act 1904, 
section 4, purported to give to the Conciliation and Arbitration Court 
jurisdiction to deal with any industrial dispute in relation to 
employment on State railways.'' This was a deliberate and designed 
attempt on the part of the Commonwealth to interfere in the manage- 
ment of State railways. In the case of the Federated Amalgamated' 
Government Railway and Tramway Service Association v. New South 
Wales Railway Traffic Employees Association, (1906) 4 C.L.R., 488, 
the High Court held that this section, so far as it purported to affect 
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State raihvaj^s, was ultra vires and void, and, consequentiy, that an 
organization consisting solely of employees on State railv^ays was 
not entitled to be registered under that Act. The .ginund of the 
decision was that the section embodied an attempt on the part of 
the Commonwealth to control a State instrumentality or agency in 
the shape of State railways, and the Constitution does not either 
expressly or by necessary implication authorize such an attempt. 

Appeal to Privy Council, 

The Commonwealth has no power to pass a law taldng away the 
right to appeal from State Supreme Court to the Privy Council : 
Webb V. Outtrim, (1907) App. Cas., 81 and 4 C.L.R., 356. But see 
now the Judiciary Act 1903-10, section 40, giving the High Court 
exclusive jurisdiction in constitutional cases. 

Trading Corporations. 

The Commonwealth cannot pass a law invalidating contracts 
made by corporations engaged in the internal trade and commerce 
of a State : Huddart Parker <b Co. v. Moorhead and Others. (19084)) 
8 C.L.E., 330. 

Excise Duties to Regulate Wages. 

The Commonwealth Excise Act 1906, No. 16, pro^dded that if 
the manufacturers of certain agricultural machinery did not pay to 
to their employees fair and reasonable wages (to be determined b}- 
different methods) for work done in the production of such imple- 
ments, the manufacturer should be liable to pay excise duties on 
such implements as specified in the schedule to the Act. In the 
case of The King v. Barger, and The Commonwealth v. McKay, 
(1908) 6 C.L.R., 41, a majority of the High Court (Griffith, C.J., 
Barton and O'Connor, JJ.) held that the Excise Tariff 1906 is 
not an Act imposing duties of excise, but is an act to regulate the 
conditions of manufacture of agricultural implements, and i.s there- 
fore not an exercise of the power of taxation conferred by the Con- 
stitution. Even if it were otherwise within the competence of the 
Commonwealth Parliament to deal vdth the conditions of labour, 
the Act which if void, would have the effect of regulating the con- 
ditions of manufacture, would be invahd as dealing with matters other 
than duties of excise contrary to section 55 of the Constitution. 
Even if the term taxation,'’ uncontrolled by any context, were 
capable of including the indirect regulation of the domestic affairs; 
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of the States by means of taxation, its meaning in the Constitution 
was limited by the imphed prohibition against direct interference 
with matters reserved exclusively to the States. It was held, 
therefore (Isaacs and Higgiks, JJ. dissenting), that the Act was 
invalid 

Union Label. 

The Commonwealth Trade Marks Act 1905, part vii. contained 
provision for the registration of what were described as '' workers’ 
trade marks,” sometimes called the ‘'union label.” In the case 
of The Attorney- General f 07' New South Wales v. The Brewery Em- 
ployees Union of New South Wales, (1908) 6 C.L.R., 469, a majority 
of the High Court (Griffith, C.J., Barton and O’Connor, JJ.) 
held that the alleged “ workers' trade marks were not trade marks 
within the meaning of the Constitution, section 51 (xviii.). Nor 
could the law be justified by the Federal power over trade and com- 
merce, The power of Parliament does not extend to trade and 
commerce within a State, and consequently the power to legislate 
as to internal trade and commerce is reserved to the States, by sec- 
tion 107 of the Constitution, to the exclusion of the Commonwealth. 
When the intention to reserve any subject-matter to the States, 
to the exclusion of the Commonwealth, clearly ap]iears, no exception 
should be admitted to that reservation wLich is not expressed in 
clear words : Isaacs and Higgins, JJ dissenting. 

Internal State Trade and Contracts. 

Much light was thrown on the proper method of interpretation 
of the Constitution of the Commonwealth by the legislation of Par- 
liament and by the decisions of the High Court in a case arising 
out of two sections contained in the Australian Industries Preserva- 
tion Act (1906) as amended by the Act of 1907. This Act was x^assed 
by Parliament in the exercise of its x)owers over “ trade and commerce 
with other countries and among the States,” Constitution, section 
51 (i.) and “ foreign corporations and trading or financial corpora- 
tions formed within the limits of the Commonwealth ” : Constitu- 
tion, section 51 (xx.). Sections 5 and 8 of the Act provided that if 
certain corporations entered into certain forbidden contracts, in 
restraint of trade withui the State, they should be guilty of an offence. 
Huddart, Parker & Co. Ltd, was convicted of an offence against the 
Act and they appealed to the High Court, which per Griffith, C.J., 
Barton, O’Connor and Higgins, JJ (Isaacs, J. dissenting) quashed 
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the conviction. The grounds of tiie majority^ judgment were that 
the laws cliallenged did not deal with corporations, but under the 
guise of laws relatmg to corjDorations attempted to regulate trade 
and commerce within the limits of the State and not relating to 
trade and commerce among the States , that as such it was an inva- 
sion of the reserved powers of the States. Contracts made within the 
State not relating to inter-state trade were held to be governed 
exclusively by State law^s. The wwds of the Constitution cor- 
porations formed, etc./’ Avere open to t^vo constructions, but they 
ought not to be considered as authorizing the Commonwealth to 
invade the field of State law^ as to domestic trade carried on by 
corporations under State laws. The appeal of Huddart, Parker & 
Co. Ltd. was therefore allow^ed and the conviction was quashed on 
the ground of the invalidity of the said sections . Hiidclart, Parker 
Go. Ltd. V. Moorhead, (1909) 8 C.L R., 330. 

State Wages Boards. 

The Bootmakers Case ( Australian Boot Trade E^nidoijees" 
Federation v. Whybrow <L Co.), (1910) 10 C.L.R., 266, was interest- 
ing as illustrating the operation of clause V. This w^as a special 
case stated by the President of the Commonw'ealth Court of Concilia- 
tion (Mr. Justice Higgins) for the opinion of the High Court as to 
whether he had powder to make an a^ward which was inconsistent 
with a determination of a State wages board (see 4 C.A.R., 33). 
The High Court held (Gkiffith, C.J. and Barton and O'Connor, 
JJ., Isaacs and Higgins, JJ. dissenting) that " arbitration ” meant 
arbitration in accordance with lawg. and that the Arbitration Court 
had no jurisdiction to make an award inconsistent with a State law. 
The determination of a State wages board might be a '' law " — 
it depended on the nature of the State Act under which it was made. 
The test of inconsistency was whether compliance with the aw^ard 
was inconsistent with obedience to the vState law ; the mere fact 
that the award fixed a higher rate of wages than the minimum 
required by State law did not make it inconsistent. Here w^as a 
case of distinct conflict between Federal and State law^s. Which 
was to prevail ? It w^as contended in support of the award, that 
when an award of the Federal Arbitration Court was inconsistent 
with a State law the former must prevail, being a Federal law^ ; 
that although the Commonwealth Parliament has no power to inter- 
fere directly with the domestic, industrial or police powers of a 
State ; that although it cannot logically delegate the power wLich 
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it does not possess, yet it might, by appointing a Judge and calling 
him arbitrator, empower him to interfere. “ How,” it was asked 
in the face of clause V. can an award be weakened, altered or 
abrogated by having its effect destroyed by any provision of State 
law ? ” The majority of fche High Court held that any invasion hj 
the Commonwealth of the sphere of the domestic concerns of the 
States appertaining bo trade and commerce, or to the police powers 
of the States is forbidden b^^ the Constitution except to the extent 
expressly authorized. The Court rejected the contention that 
although Parliament could not make a law inconsistent with State 
domestic laws within the reserved powers of the States, Parliament 
can appoint a judge or arbitrator to do what it cannot do itself. 

Common Wages Rule. 

Another Bootmakers' Case ( Australian Boot Trade Em'ployees 
Federation v Whyhrow cf? Go,, (1910) 11 C.L.R., 311) was also 
interesting as showing the competition of Commonwealth and 
State laws. An application that the award in the bootmakers' 
dispute should be declared to be a common rule of the industry in 
five States of the Commonwealth having been made by the claimant 
Employees’ Federation and opposed by a large number of employers 
in the industry, the President of the Court of Conciliation and 
Arbitration stated a case for the opinion of the Higli Court as to the 
validity of the common rule provision. The Commonwealth Con- 
ciliation and Arbitration Act, section 38 (/) and {g), gives the Court 
povrer to declare that any award which it makes shall be common 
rule in any industry in connection with a dispute. The common 
rule under section 38 (/) was to be made after the award setthng the 
dispute ; it was an order to be made irrespective of dispute, actual 
or threatened, and it was directed towards the preventing of unfair 
competition on the part of parties not bound by the award and to- 
wards the general regulation of wages, &c. — ^not towards the pre- 
vention or settlement of industrial disputes. A Full Court consisting 
of all the five justices held unanimously that the declaration of a 
common rule, binding not merely the parties to a dispute before the 
Court but the whole industry, was not industrial arbitration, but 
■was the regulation of industrial matters by legislation, and therefore 
that the common rule provisions were ultra vires the Constitution ; 
that section 51 (xxxv.) conferred on the Court no general legislative 
power to regulate Australian industries, but merely power to deal 
with certain phases of industrial matters by conciliation and 
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arbitration ; that section 38 (/) the Court held, attempted to 
make a delegation of legislative authority to the Arbitration Court 
to deal with matters over which Parliament itself has no jurisdiction. 
In fchis case, therefore, the Commonwealth law Avas held to be 
invalid, not because of its inconsistency with any actual or e 'listing 
State laws, but because it Avas not a law Avithin the Constitution 
authorized by the Constitution to be passed by the CommonAA^ealth 
Parliament, but that it encroached on the reserA^ed or exclusive 
powders of the States. 

Intra-State Navigation and Shipping. 

Another conspicuous illustration of the iuA^aiidity of a Comnion- 
Avealth Acfc is afforded by the Owners of the s.s. Kalibia, (1910) 11 
C L.R., 695. Here a AAEole Act containing A^alid as aa'cII as invalid 
proAusions, aaOucIi AA^ere inseparable, AA'as declared A^oid and ineffectual. 
The Act in cpiestion AA^as the Seamen's Compensation Act 1909. 
The issue of construction arose under section 4 of that Act Avhich 
provided that it should apply to give comjiensation io seamen 
meeting AAotli accidents in their employment on board .shi] 3 vs engaged 
in the coasting trade. The term coasting tj'ade '* is a familiar 
one and means trade betAA^een different parts of the same countiy 
using the word '' countiy " in a political sense. The subject-matter 
of the Act, therefore, express!}' included all the coasting trade of 
Australia Avhich, AAithin the limits of the States Av'as extended from 
one State to another. The High Court in pronouncing the Avhole 
Act invalid, said it was not open to argument that the poAver to 
make Iuaaas Avith respect to trade and commerce “ Avith other coun- 
tries and among the States " does not authorize Parliament to legis- 
late with respect to the internal trade of a State. Here the Common- 
wealth law was declared A^'cld not on the ground of inconsistency 
AAdth any specific State law, but because it Avas in excess of the 
express grant of poAA'-er, in other AA^ords, it Avas not a laAA^ “ under the 
Constitution.” 

Civil Rights and Domestic Relations. 

The Commonwealth Parliament has no authority in the name 
of and under the guise of taxation to interfere with civil rights, or 
domestic relations ; or to impose on a wife the obligation to pay 
her husband’s debts or vice versa. It was so held by the High Court 
in the case of Waterhouse and Wife v The Deputy Commissioner of 
Taxation, 17 C.L.R., 665. Arthur Waterhouse having transferred 
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certain lands to his wife Laura Emily Waterhouse, for valuable and 
substantial consideration, the Deputy Commissioner taxed them as 
joint owners of the land under the Land Tax Assessment Act, 
section 36. They appealed to the High Court against the assess- 
ment. It was objected that the section, if valid, oi)erated not as 
imposing land tax, but as imposing a liability u]oon one person to 
■psij another person’s debt, and that such an imposition was not 
within the powers of the Parliament enumerated in the Constitu- 
tion. In the present case it was said that the subject-matter of 
taxation of a wife in respect to her husband’s property, or of a hus- 
band in respect to a wife’s property, was not the same subject- 
matter as the taxation of land. The provision attacked could not 
be supported on the ground that it was within the general power 
conferred by the Constitution to impose taxation in respect of 
matters other than land It was contended for the Commissioner 
that husband and wife were in law and in fact one person, and that 
Parliament acting on this view, could impose on either an obligation 
to pay taxes due by the other. 

The High Court held that the section was beyond the legislative 
powders of the Commonwealth, and invalid, because, amongst other 
things, it purported to impose a tax on persons who had no interest 
in the land in which the provision sought to render them liable. 

The Chief Justice (Sir Samuel Griffith) said that the funda- 
meiital proposition of the Commissioner that the husband and wife 
v/ere in lav/ and in fact, one person, was not correct, and no argument 
could be based upon it. In considering the validity of the Act, 
the Court had to have regard to the substance of the matter. There 
was no doubt that in substance section 36 was an attempt to impose 
pecuniary liability as a consequence of the transfer of land by a 
husband to his wife or by a wife to her husband, which was pro tanta 
imposing a restraint upon such dealings, and the simple question 
was whether Parliament had power to do so. The relations of 
husband and wife and the conditions of the transfer of land, as well 
between them as between them and other persons, were matters 
which by the Constitution were left to the States, and over which 
the Commonwealth Parliament had no authority. It was sought to 
support the section by the contention that in other words the collec- 
tion was in the nature of a penalty. The penalty or obligation 
was not made dependent upon any evasion or attempted evasion of 
the Act, but upon the mere fact of transfer, which was a lawful Act,. 
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and which Parliament had no power to declare nnlawduL The fact 
that the Commissioner of Taxes had a dispensing power did not 
alter the plain construction of the words. The argument, therefore, 
did not help the Commissioner. There was a second objection to 
the validity of section 36, viz., that it w^as not a provision imposing 
taxation within section 55 of the Constitution Act. Even apart 
from section 55 of the Constitution Act, it was not in His Honor’s 
judgment, within the competence of Parliament^ having imposed a 
tax on the owners of land, to declare that persons wAo were not in 
any sense owmers should be deemed to be owners for the purposes 
of the payment of the tax. “ I cannot, ’’.observed his Honor, find 
in the Constitution any pow'er to declare that the true shall be 
regarded as false or the false regarded as true, except for the limited 
purpose of definition of a word or phrase which the Parliament used 
in dealing with a subject-matter wholly wdthin its competence.” 
For both these reasons His Honor wns of opinion that section 36 
was invalid, and the appeal was allowed. The other judges con- 
curi’ed : Waterhouse v. Deputy Commissioner of Taxation, (1914) 
17 C.L.R., 665, 

The Liberty of the Subject. 

In giving judgment in the Royal Commission case, the Privy 
Council, per Haldane, L.C., said that none of the powders conferred 
on the Commonwealth Parliament by section 51 relate to that general 
control over the liberty of the subject ‘which must be showm to be 
transferred if it is to be regarded as vested in the Commomvealth. 
It was, of course, true that, under that section, the Common'wealth 
Parliament could legislate about certain forms of trade, bounties, 
statistics, and trading corporations. Such legislation might pos- 
sibly take the shape of Statutes requirmg and compelling the giving 
of information about those subjects specifically. But this was not 
what the Commonwealth Royal Commissions Acts purported to do 
(1914) App. Cas., at p. 237 ; 17 C.L.R., 644. 

Inquisitorial Power. 

The scope of the Commonwealth Royal Commissions Acts was 
not restricted to any particular subject of legislation or inquiry, 
and no legislation had actually been passed dealing with specific 
.subjects such as those to which their Lordships had referred as 
matters to which legislation might have been directed giving sanction 
to some of the inquiries which the Royal Commissioners had been 



Cl. 5.] POWERS DENIED TO COMMONWEALTH. 


191 


making. And the field of the Royal Commissions Acts — which 
were to apply to any Royal Commission, where issued under statu- 
tory authority or under the common law powers of the Crown, went 
far beyond any of the first 36 of the classes of subjects enumerated 
in section 51 of the Constitution. 

Incidental Power. 

In their Lordships’ opinion, the question was not carried fur- 
ther by section 51 (xxxix.) of the Constitution which declares it to 
be within the legislative capacity of the Central Parliament matters 
incidental to the execution of any power vested by the Constitution 
in the Parliament, or in either House thereof, or in the Government 
of the Commonwealth, or in the Federal judicature, or in any depart- 
ment or officer of the Commonwealth. “ These words,” said Lord 
Haldaxe, L C. “do not seem to do more than cover matters which 
are incidents in the exercise of some actually existing power, con- 
ferred by Statute or by the common law.” 

The authority over the individual sought to be established by 
the Ro3^al Commissions Acts, the new offences which they create, 
and the drastic powers which they confer, could not, in their Lord- 
ships' opinion, be said to be incidental to any power at present 
existing by Statute or at common law. A Ro^^al Commission had 
not, by the laws of England, an}^ title to compel answers from 
\vitnesses, and such a title was therefore not incidental to the execu- 
tion of its powers under the common law. And until the Common- 
wealth Parliament had entrusted a Royal Commission with the 
statutory duty to inquire into a specific subject, legislation as to 
which had been, by the Federal Constitution of Australia assigned 
to the Commonwealth Parliament, that Parliament could" not confer 
such powers as the Acts in question contained on the footing that 
they were incidental to inquiries which it might on a future day 
direct. 

“ Their Lordships do not think that the Royal Commissions Acts 
in the form in which they stand, could, without an amendment of 
the Constitution, be brought within the powers of the Common- 
wealth Legislature. Their Lordships hesitate to differ from judges 
with the special knowledge of the Austrahan Constitution which the 
learned judges of the High Court, and not the least the Chief Justice 
(Sir Samuel Griefith) and Mr. Justice Bartox, possess, but the 
question they have to decide depends simply on the interpretation 
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of the language of an Act of Parliament, and in t'he present case they 
have formed a definite opinion as to the interpretation which must 
be placed on the words used. Without re-drafting the Eoyal Com- 
missions Acts and altering them into a measure with a different 
purpose, it is, in their Lordships’ opinion, impossible to use them 
as a justification for the steps which the Eoyal Commission on the 
sugar industry contemplates in order to make its inquiry effective. 
They think that these Acts were ultra vires and void, so far as they 
purported to enable a Eoyal Commission to compel answers gener- 
ally to questions, or to order the production of documents, or other- 
wise to enforce compliance by the members of the |)'oblic with its 
requisition ’’ : Attorney- General of the Gommomoealtli v. Colonial 
Sugar Refining Co. Ltd. Pxivy Council, (1914) App. Cas., at p. 
237 ; 17 C.L.E., 644. 

Suggested Amendment. 

Their Lordships seemed to have been under the impression 
that no legislation had been passed by the Commonwealth Parlia- 
ment dealing with subjects such as those which the Royal CommiS' 
sion on the sugar question was charged to investigate. Yet 
their attention might have been directed to the Customs Tariff Act 
1908-11. in which duties of customs to the amount of £6 per ton 
were imposed on the importation of sugan, and to Acts dealing 
with excise duties, rebates and bounties on the local jiroduction 
of sugar. It was surel}"" a proper and incidental right of the Common- 
wealth Government to cause inquiries to be made as to the effect 
of the customs duty on sugar, whether for revenue or protective 
purposes and to ascertain also, how the sugar excise and bount}^ 
laws once in operation and afterwards repealed had affected the 
growth and sale of sugar in Australia. These laws, some actual 
and existent, others repealed must certainly have involved the 
exercise of '' actual and existing powers.'’ It would have been 
contrary to the Constitution, section 55; to have included in a 
Customs Tariff Act a provision authorizing inquiries relating to 
the sugar industry. According to the judgment of the Privy Council, 
the oxdj ]Dossible alternative, would have been to make special pro- 
vision for inquiries by special Acts of Parliament apart from Tariff 
and Excise Acts. A special Act authorizing inquiries was passed 
in the form of the Eoyal Commissions Act 1902-12. That Act did 
not specify any particular subject matters for inquky ; it left 
those details to be settled by the Executive Government ; surely it 
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could not have been 'expected that the Royal Commissions Act 
should have specified every item in the Tariff to be investigated 
so as to cover the whole field of taxation by customs and excise 
duties. 

Contrasted with this decision of the Privy Council, stands the 
judgment of the High Court of Australia in Appleton v. Moorehead, 
(1909) 8 C.L.R., 330, supra p. 59 ; in which the inquisitorial 
discovery and interrogatory powers of the Customs Department 
under the Australian Industries Preservation Act 1906 were affirmed. 

It is suggested that the technical defects in the drafting of the 
Royal Commissions Act, alleged by the Privy Council but not 
affirmed by the High Court, might be met by repeafing and re-enact- 
ing the present Act and placing in a schedule annexed thereto, a 
list of Acts passed b}^ the Commonwealth Parliament with respect 
to which it might be considered that inquiries should be made by 
Royal Commissions and providing for the addition by proclamation 
to such list of similar future Acts. 

§13. ‘‘EVERY PART OF THE COMMONWEALTH.” 

Territorial Basis of the Commonwealth. 

The Constitution and laws of the Commonwealth are in force 
within the territorial limits of the Commonwealth which are co- 
terminus with the boundaries of the States. It is doubtful whether 
admitted territories are parts of the Commonwealth before they 
become States. By the law of nations the territorial limits of a 
country are allowed to extend into everj^ part of the open sea 
within one marine league from the coast, measured from law water 
mark. This coastal margin is called territorial w’-aters,” or the 
‘‘ three-mile limit.” There are only two provisions in the Constitu- 
tion Act explicitly relating to the extra-territorial operation of laws. 
The first is in clause V., which makes the laws of the Commonwealth 
in force on British ships on round voyages between ports of the Com- 
monwealth ; the second is in section 51 (x.), which empowers the 
Federal Parhament to legislate as to fisheries in Australian waters 
beyond territorial limits.” 

Extra-Territorial Operation of Laws. 

The grant of powers of self-government to a component portion 
of the Empire connotes, primarily, restriction of their exercise to 

13 
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the limits of the local territorj^ and its adjacent sea limit as recog- 
nized universally and by Statute : Territorial Waters Jurisdiction 
Act 1878, 41 & 42 Viet. c. 73. 

It is difficult to see how the practical constitutional arrangement 
observed by the Imperial authorities could work harmoniously 
unless this were so. And therefore to the grant of powers to the 
self-governing communities of the Empire the maxim Extra terri- 
torium jus dicenti impune hand paretur primarily applies as it does 
to other Acts of British legislation To extend the effect something 
must appear either from the express language or the necessary 
scope and intent of its operations as apparent on the face of the 
Statute. Whatever is necessarily incident to the ^moper exercise of 
a power passes with it as an implication : Kielley v. Carson. 4 Moo. 
P.C.C.j 63 ; Barton v. Taylor, 11 App. Cas., 197 ; Baxter v. Commis- 
sioners of Taxation {N.B.W.), 4 C.L.R., 1087, at pp. 1157 and 1158 ; 
Attorney- General for Canada v. Cain, (1906) A.C.. 542 ; Hudson 
V. Guestier^ 6 Craneb., 281 ; The Ship “ North The King. 37 
Can. S.C.R., 385 These cases are examples of accessory incidence 
attached by necessary implication to main powers, even where the 
accessory powers require extra-territorial application ; but they are 
clearly to be distinguished from any authority to claim additional 
main powers : Per Isaacs, J. in the Merchants Service Guild of 
Australasia v. The Commonwealth Steamship Owners Association, 
(1913) 16 C.L.R , at p. 690. 

The principale of the limited territorial jurisdiction of a 
Colonial Legislature was clearly affirmed by the Privy Council in 
the leading case of MacLeod v. Attorney- General for New South 
Wales, 60 L.J.P.C., 55 ; (1891 A.C., 455), where it was held that the 
words of the New South Wales Criminal Law Amendment Act 
1883 that whosoever being married marries another person during 
the life of the former husband or wife wheresoever such second 
marriage takes place shall be liable to penal servitude for seven 
years,” must be intended to apply to those actually within the juris- 
diction of the Legislature and consequently that there was no 
jurisdiction in the Colony to try the appellant for the offence of 
bigamy alleged to have been committed in the United States of 
America. 

Customs Law — Entering a Port with Customs Seal Broken. 

The Commonwealth Customs Act 1901 (sections 190, 191, 192), 
authorize a customs officer to board ships entering Commonwealth 
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waters from ports beyOnd the seas ; lock up and place under seal 
any dutiable goods not entered for home consumption. No such 
seal or lock can be broken without authority. If any ship enters 
an Australian port with any such lock or seal broken, contrary to 
law, the master is deemed guilty of an offence and is liable to a 
penalty. The validity of this law was tested in the case of Kingston 
V. Gadd, (1902) 27 V.L.R., 417 ; 23 A.L.T., 152 ; 7 A.L.R., 265. 
This was an action by the Commonwealth Minister of Customs 
against the Master of the Oceana to recover penalties for breach 
of the Act. The facts alleged and admitted were, that on 15th 
November 1902 the ship left the port of Sydney for Melbourne having 
on board certain dutiable stores sealed and secured. On the voyage 
between the above ports, when the ship was on the high seas, and 
at a distance of more than ten miles from land, the defendant as 
master, caused the doors, hatchways, and openings of the holds 
and lockups, and lazarettes aforesaid to be o^Dened and the seals 
securing the same to be broken. 

Between the above ports on her said voyage, and afterwards 
during the shijD’s stay in the port of Melbourne, the stores aforesaid 
were, b}^ direction of the defendant as master, used by the passengers 
and crew and for the service of the ship. The ship arrived from 
Sydney at the port of Melbourne on her said voyage on or about the 
18th da}^ of November, 1901, having the seals placed on the doors, 
hatchways and openings by the proper official of customs at the 
port of Sydney as hereinbefore stated, broken without the authority 
of an officer of customs. 

On behalf of the defendant it was contended that so much of 
the said section as purports to impose the said penalty upon any 
ship entering any port with her seals broken — such seals being broken 
more than ten miles from land on the high seas — is void and of no 
effect and ultra vires as aforesaid. 

The Full Court of Victoria (Williams, Holroyd and Hood, JJ.) 
affirmed the validity of the section and gave judgment for the 
Commonwealth. The same question was raised in the case of King- 
ston V. F. <& 0. Steam Navigation Co., which went to the Privy 
Council, (1903) App. Cas., 471. Their Lordships approved of the 
decision of the Full Court of Victoria in Kingston v. Gadd ; holding 
that section 192 is not ultra vires of the Constitution in respect of 
seal being broken in the high seas outside the jurisdiction of the 
Commonwealth. 
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Expulsion and Deportation from the Commonwealth. 

The question of the extra-territorial operation of Federal laws 
in connection with the expulsion and deportation of alien residents 
of the Commonwealth was considered hy the High Court in the 
case of Robtelmes v, Brenen, (1906) 4 C.L.R., 395. It is an attribute 
of sovereignty that every State is entitled to decide what aliens shall 
or shall not become members of its community. The right of a 
nation to expel or deport foreigners from the country is as unquali- 
fied and undeniable as the right to exclude them from entering the 
country, whether they are alien friends or enemies. This power 
has been delegated by the Imperial authority to the Commonwealth 
Parliament hj virtue of the Constitution, section 51, wliich gave the 
Parliament full authority to legislate as a sovereign body on the 
subject of {inter alia) naturalization and aliens.'’ 

Under the Federal Pacific Islands Labourers Act 1901, section 
8 a Court of summary jurisdiction, upon being satisfied that a 
Pacific Island labourer, found in the Commonwealth before 31st 
December 1906, and reasonably supposed not to l^e em]jioyed under 
agreement, is not or has not ]>ecn so employed for a juonth lyast, 
may order his deportation from Australia. Robtelmes, a Kanaka 
labourer who had been introduced into Queensland under tlie special 
conditions of a pre-federation State x4ct was after the passing of the 
Federal Act brought before a police magistrate, who declared 
himself satisfied, and ordered his deportation. 

The High Court held that the right to expel involved the right 
to do all things necessary to make the expulsion effective, among 
which rvas necessarily included the act of deportation, to the extent 
of the complete extrusion of the alien from the territorial borders 
of the State. The extra-territorial constraint necessarily conse- 
quent upon the act of expulsion was immaterial to the validit}" of 
the right of deportation. Held further, that the right of expulsion 
was not limited to ordering the deportation of the alien to the place 
whence he came ; the right was general and unlimited, and could 
be exercised by the deporting Srate in whatever manner and to 
whatever place was necessary for effective deportation : Robtelmes 
V. Brenen, (1906) 4 C.L.R., 395. 

Surrender o! Fugitive Offenders. 

It is probable that the Federal Parliament has under section 
51 (xxix.) (external affairs) power to make law’s under section 32 of 
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the Fugitive Offenders’ (Imperial) Act 1881 as to deal with the 
surrender of fugitive criminals between the Commonwealth and other 
parts of the British Dominions: McKelmy v. Meagher, (1906) 4 
C.L.R., at p. 278. 

Arbitration Court Awards Operative on the High Seas. 

In the arbitration case of Merchant Service Guild v. The Com- 
monwealth Steamship) Owners Association, (1913) 17 C.L.B.. the 
High Court decided that the award of the Commonwealth Concilia- 
tion and Arbitration Court in a marine industrial dispute extending 
beyond the hmit of any one 'State could by virtue of covering clause 
V, be made binding and effective on Australian ships trading between 
Australia and the South Seas : see (1) British Ships.’' 

Territorial Limits. 

The jurisdiction of the Federal Courts must, of course, be con- 
fined within the territorial Limits over which the laws of the Com- 
monwealth extend and it is conceded that, apart from the provisions 
of the covering clause V. of the Constitution those laws can have 
no operation beyond the three miles sea limit around the Common- 
w^ealth territory : Per 0‘Connor, J. in the Merchants Service Guild 
of Australasia v, Archibald Currie cb Co. Proprietary Lid., (1908) 
5 C.L.B., at p. 744. 

§14. ‘'NOTWITHSTANDmG ANYTHING IN THE LAWS OF 
ANY STATE.” 

Where State Laws Prevail. 

By the force of the words in clause V. all laws made by the 
Parliament ” coupled with section 109 where powers are concurrently 
vested in the Commonwealth and in the States, such, for instance, 
as patents, copyright, legal tender, weights and measure, etc., in 
case of conflict or inconsistency between the two sets of laws the 
Commonwealth law prevails over the State law, and the State law, 
to the extent of inconsistency, is invalid. The combined mandate 
of this clause ‘‘ all law made by the Parliament ” and section 109^ 
relate to concurrent powers only, that is competing powers on the 
same level or the same plane. It cannot refer to powers contained 
in “ this Act ” which are exclusively invested in the Commonwealth 
or to powers which are exclusively reserved to the States by section 



198 


WHERE STATE LAWS PREVAIL. 


[CL 5. 


107. It camiot refer to powers which are expressly or b;V' necessary 
implication either denied to the Common’^vealth or denied to the 
States. 


STATE IMMUNITIES AFFIRMED. 

State Bonds. 

Bonds required to be given by the State of Illinois and City of 
Chicago on a condition precedent to the issue of a liquor licence 
were held by the Supreme Court of the United States to be exempt 
from the requirements of the Federal Stamp Tax ikct 1 898 (30 Statute 
at Large 448, Chap., 448) either as laws issued by a State or City 
within the meaning of the exemption conferred by section 17 of 
that Act or by virtue of that section ; that it w-as thereby intended 
to exempt the State and municipalities in respect of the exercise of 
strictly governmental functions : Per Fuller, C.J. “ The general 
principle is that as the means and instrumentalities employed by 
fche general government to carry into operation the powders granted 
to it are exempt from taxation by the States, so are those of the 
States exempt from taxation by the general government. It rests 
on the law^ of self-preservation, for any government, whose means 
employed in conducting its strictly governmental functions are 
subject to the control of another and distinct government exists 
at the mercy of the latter : Ambrosini v United States, (1902) 
187 U.S., at p. 1. 

State Railways. 

The Federal Parliament cannot pass a valid law giving the 
Commonw’'ealth Court of Conciliation and Arbitration jurisdiction 
to make industrial awards regulating the labour and employment 
conditions on State railways. Subject to the Constitution, section 
51 (xxxii.), the control and management of such instrumentalities 
are exclusively vested in the States : Federated Arrualgamated 
Government Baihvay and Tramway Service Association v. New 
South Wales Railway Traffic Em.'ployees Association, (1906) 4 
C.L.R., 489. 

State Water Supply Board. 

The Board of Water Supply and Sewerage, Sydney, is in the 
strictest sense a department of the State Government. The receipts 
go into the Consolidated Revenue and its disbursements are defrayed 
out of that fund. It has been held, therefore, that this Board is 
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exempt from the j uri^dictioii of the Commonwealth Arbitration 
Court : Federated Engine-Drivers' and Firemens Association of 
Australia V. Broken Hill Proprietary Co. Ltd., (1911) 12 C.L.R., 398. 

State Municipal Instrumentalities. 

The Commonwealth Parliament cannot pass any law which 
will impede or interfere with State municipalities established by 
State law exercising the functions of local seh-government. Those 
are functions which are vested in such bodies to carry on for the 
benefit of the community, as opposed to private benefit. If the 
Government, by its agency, take control of such a matter as electric 
supply and uses it for the public benefit, it is a government function. 
The only test of what is a government function is, has the govern- 
ment taken upon itself to do the thing for the benefit of the com- 
munity ? In the American Courts, municipalities, speaking gener- 
allj, have been treated as carrying on their public services as 
instrumentalities of the State which gives them their corporate 
existence. The cases of Meriwether v. Garrett, 102 U.S., 472 and 
United States v. Railroad Company, 17 Wall., 322, have broadly 
laid down the principle that a municipal corporation is a portion 
of the governing power of the State, and that any attempt to con- 
trol or interfere with its functions is an attempt to interfere and 
control the State itself. 

Until the decision of the Supreme Court of United States in 
South Carolina v. United States, 199 U.S., 437, it had always been 
considered that Congress had no constitutional authority to tax 
the funds of a State municipality. The whole basis of the doctrine 
that there is an im] 3 lied prohibition against the Commonwealth 
exercising control over an instrumentality of a State Government, 
or a State exercising control over an instrumentality of the Common- 
wealth Government, is founded on an implication necessar}^ for the 
preservation of the rights of Commonwealth and State within the 
ambit of their respective powers. In that case, however, a dis- 
tinction was drawn between municipalities performing Government 
functions strictly so called and those engaging in municipal trading 
such as buying and selling of goods and the rendering of services 
for valuable consideration in competition with private manufac- 
turers, traders and contractors. 

It was held that the exemption of State agencies and instru- 
mentalities from national taxation is limited to those which are of a 
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strictly governmental character, and does not extend to those em- 
ployed by a State in carrying on an ordinary private business. In 
that case the sale of intoxicating liquor was the business of which 
the State in the exercise of its governing power had taken charge. 
It was held by the Supreme Court that the licence taxes charged by 
the Federal Government upon persons selling liquor w^ere not 
invalidated by the fact that they were agents of the State^ which 
had itself engaged in that business. This decision was recognized 
in Murray V. Wilson Distillery Go., (1909) 213 U.S., 151. 

The distinction drawn in SotifJi Carolina v. United States v'as 
applied in the Federated Engine-Drivers' and Firemen s Association 
V. Broken Hill Proprietary Lid., (1911) 12 C.L.Pv., 398, where 
it was held that the Sydney- Board of Water Supply and Sewerage 
which was established b^’^ State law, for certain definite govern- 
mental functions was a body for a practical purpose identified 
with a State Government, that is the Crown, and that therefore it 
was not subject to jurisdiction of the Commonwealth Arbitration 
Court. On the other hand the Melbourne City Council wliich 
claimed similar immunity was held to stand in a different ])(Ksition. 
It was primarily constituted for the purposes of munici-|)ai govern- 
ment, and in respect of its functions of legislation and administra- 
tion may be said to be a subordinate local agent for the purposes of 
government. 

The corporation also engaged in the business of generating elec- 
tricity as a power and light, and supplied it to the public in the 
ordinary course of trade and business for a profit. For that 
reason the Melbourne City Council lilie the South Carolina State 
Dispensary was held liable to Federal law and was therefore 
bound to comply with the determination of the Commonwealth 
Arbitration Court as regards employment conditions, wages, and 
hours of labour. T express no opinion ” said Griffith. C.J. 

upon the grave and difficult question of how far, if at all, the 
doctrines which have been laid down in the United States of America 
on this subject should be regarded as implicitly adopted by the 
Constitution of the Commonwealth. But as at present advised I 
see no serious reason for doubting that, if a municipal corporation 
chooses to engage in what has lately been called ‘ municipal trad- 
ing,’ and join the ranks of employers in industries, it is liable to the 
same Federal laws as other employers engaged in the same indus- 
tries. This limitation is, indeed, I think, generally accepted in the 
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United States : see South Carolina v. United States, 199 U.S., 437, 
and the decisions of the Supreme Court of New York and Pennsyl- 
vania cited in that case ” ■ (1911) 12 O.L.R , at p. 398. 

The question whether municipal bodies are immune from the 
interference of Federal authority established under the Constitution, 
section 51 (xxxv.) was re-argued before the High Court in the muni- 
cipalities’ case heard in October 1918. The argument depended to 
some extent upon an inquiry into the true relationship of the muni- 
cipality to the central Government of the State, but to a greater 
extent upon the definition of the true limits of the general rule of 
immunity. On this branch of the case the High Court reserved its 
judgment. 

The remaining arguments which stand adjourned are that (1) 
from its very nature a municipal corporation exercising non- trad- 
ing ” functions cannot be party to an industrial dispute ; (2) that 
an association of assorted employees of municipalities cannot be 
engaged in ‘'an industry.” 

WAIVER OF STATE IMMUNITIES. 

Commonwealth Taxation of State Salaries. 

In December 1915, the Victorian Parliament passed an Act, 
No. 2809, declaring that taxation by the Commonwealth in common 
with other salaries earned within the Commonwealth of the official 
salaries of officers of the State of Victoria residing in the State, and 
the salaries of and reimbursements of expenses to responsible 
Ministers of the Crown, the President and Chairman of Committees 
of the Legislative Council, the Speaker and Chairman of Committees 
of the Legislative Assembly and the members of either House of 
Parhament, who receive from the Consolidated Revenue any salary 
or reimbursement of expenses, shall not be deemed to be an inter- 
ference with the exercise of any power of the State. Similar acts 
have been passed in New South Wales, Queensland, Tasmania and 
other States. ^ 


STATE POWERS AFFIRMED. 

Brewers’ Licences. 

Notwithstanding the provisions of the Constitution, sections 
86 and 90, giving the Federal Parhament exclusive control over 
duties of excise the State Parhaments may still collect brewers’ 
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licence fees. Such licence fees, are not duties of excise. Their 
imposition is within the police power of the States reserved to the 
States ])y section 107 including the regulation and snper\ision of 
internal trade : Pefemvald v. Bartley, (1903) 1 C.L.R., 497. 

Intra-State Shipping and Navigation. 

A State has, by section exclusive authority to pass laws 
regulating shipping and navigation in and upon the rivers, ports, 
harbours, and the territorial waters of a State, determining the 
rights and liabilities of those engaged in '=!uch callings or business. 
A Commonwealth law purporting to regidate such shipping and 
navigation was held to be invalid.: Oumers of the S S. Kalihia 
Wilsoii, (1910) 11 C.L.R., 689. 

Surrender of Fugitive Offenders. 

Pending Commonwealth legislation the laws passed by the 
Australian Colonies prior to Federation under the powers conferred 
by the Fugitive Offenders (Imperial) Act 1881, section 32, defining 
surrender, offences and procedure for the rendition of fugitive 
offenders betv een the .Australian Colonies and other .British dominions 
remain in force b.y virtue of the Constitution, section IQS. and the 
Slates are still British possessions ” within the meaning and for 
the purposes of the Imperial Act : McKelvey v Meagher, (1906) 4 
C.L.R., 278, 

The TInion Label. 

The Commonwealth Trade ]\Tark Act, Part VII., authorizing 
the registration of and giving proprietary rights in a worker’s label, 
is in substance an attempt to regulate the internal trade and com- 
merce of the States. The pow'er to legislate respecting such internal 
trade and commerce is by the Constitution, section 107, reserved 
to the States to the exclusion of the Commonwealth : Attorney- 
General of New South Wales v. The Brewery Em.ployees Union of 
New South Wales, (1908) 6 C.L.R., at p. 469. 

State Labour Conditions. 

The Commonwealth power of taxation cannot be used in an 
indirect manner to interfere with or regulate the internal, industrial 
and domestic affairs of the States reserved to the States by section 
107 : The King v. Barger and The Commonweafth v. McKay, 
(1908) 6 C.L.R., 42. 
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State Wages Boards. 

The Commonwealth Court of Conciliation and Arbitration has 
no power to make an enforceable award which is inconsistent with 
the determination of a State Wages Board empowered by State 
statute law under section 107 of the Constitution to fix a minimum 
rate of wages. In cases of inconsistency a determination of a State 
wages board would prevail over an award by the Federal tribunal.: 
Federated Saw- Mill Association v, James Moore and Others, (1909) 
S C.L.R., 465 ; Australian Boot Trade Employees Federation v. 
Whyhrow and Others, (1910) 10 C.L.R., 266. 

Common Wages Rule. 

The Commonwealth Court of Conciliation and Arbitration has 
no power to make a common rule or regulation of industrial con- 
ditions binding persons not parties to a dispute. Such a rule opera- 
tive w ithin a Stale can only be made b3’' State law under section 107 : 
The King v. The Commonwealth Couri of Conciliation and Arbitra- 
tion ; Ex parte Whyhrow and Others, (1910) 11 C.L.R., at p. 1 ; 
Australian Boot Trade Employees Federation v. Whyhrow and 
Others, (1910) 11 C.L.R., 311. 

The Law of Personal Property. 

A State Parliament can pass laws authorizing a State Govern- 
meni to take possession of and appropriate to public use the private 
property of persons resident within its jurisdiction. In other words 
it is one of the reserved powers of the State under section 107 to 
expropriate private property and nationalise such property for State 
purposes. The State of New South Wales v Commonwealth, (1915) 
20 C.L.R., 55 affirming the validity of the Wheat Acquisition Act 

1914. 

A State Parliament without actually expropriating personal 
property can pass a law directing it to be held to the order and 
subject to the dispositions and direction of a State Minister 
forbidding its sale or removal from its location without the minis- 
terial consent thereby depriving it of its quality of negotiability : 
Duncan v. State of Queensland, ((1916) 22 C.L.R., 557), affirming 
the validity of the Queensland Meat Supply for Imperial Uses Act 

1915. 
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POWERS DENIED TO THE STATES. 
Discriminating State Wine Licences. 

B}" the Wine Beer and Spirit Act of Western Australia a 
licence fee of £2 per year is charged for authority to sell wine, the 
product of fruit growui in Western Australia wliilst a fee of £50 
per year is charged for the one licence that would authorize the sale 
of wine not the product of fruit grown in Western Australia. The 
holder of a £2 licence having sold wine the product of fruit gi’own in 
Victoria was prosecuted for selling without a licence. The magis- 
trate having dismissed the case an appea] w^as brought into the 
High Court. It was held that the State law' requiring a greater fee 
to be paid for the sale of one Australian wine than anothei was 
contrary to the provisions of section 92 of the Constitution, and W’as, 
therefore, to the extent at least of the difference betw^een the fees 
so required to be paid, invalid : Foxv, Robbins, (1908-9) 8 C.L.R , ] 15. 

Inter-state Trade, Travel and Intercourse, 

The States cannot in the pretended exercise of reserved police 
powers pass laws interfering with or in any w^ay impairing the 
frredom of trade, traffic and intercourse between the States guaran- 
teed by the Constitution, section 92. Hence the Influx of Criminals 
Prevention Act 1903 (N.SW.), section 3 making it a punishable 
offence for certain ])ersons convicted of offences in another State 
to enter New South Wales before the lapse of three years after the 
termination of any imprisonment suffered by them in respect of 
such offences was held to be invalid being contrary to section 92 
of the Constitution : The King i\ Smithers ; Kx parte Benson, 
(1913) 16CL.R., 99. 

The absolute freedom of inter-state trade, commerce, travel 
and transit is secured by the Constitution, section 92, and neither 
the Commonwealth nor the States can pass any law^s impairing that 
freedom. Hence a law of the State of New' South Wales making it 
an offence for certain convicted persons under certain conditions 
to enter that State was held to be ultra vires : The King v. Smithers ; 
Ex parte Benson, (1912) 16 C.L.R., 99. 

The poHce power of the States, including the right to exclude 
persons whom they think undesirable inhabitants, has not been 
taken away under the Federal system, but it has been cut dowm to 
some extent both by the fact of union as well as under the operation 
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of the Constitution. ’sections 92-117. It is limited to cases of neces- 
sity to make laws for the promotion of public safety, order and 
morals : Per Griffith C. J. and Barton, J. in The King v. Smithers ; 
Kx parte Benson, (1912) 16 C.L.E., 109. The States have no power 
to pass laws preventing the free passage of persons from one State 
into or through another State. Trade, commerce and intercourse 
between the States is under section 92 absolutely free. Intercourse 
includes the right of travel and transit : Per Isaacs, J. and Higgins, 
J., atpp, 11M17. 

Severability of Invalid Parts of Laws. 

. Where a Federal or a State Act contains clauses which go 
beyond the legislative powers of the Parliament which passed it, 
the question arises whether the invalidity of parts affect the whole 
Act, or only so much of it as is outside the power. The answer given 
by the High Court of Australia, as by the Supreme Court of the 
United States, is that if the invalid part or parts are plainly sever- 
able from the rest of the Act, the validity of the rest of the Act 
is not affected : but if the invalid part is not plainly separable 
the whole Act is invalid : Federated Amalgamated Government 
Railway and Tramway Service Association v. Neiv South Wales 
Railway Traffic Employees Association, 4 C L R., at p. 546 ; citing 
VnM States v. Reese, (1875) 92 U S , 214 ; Trade Mark Cases, 
100 U.S., 82. 

Test of Severability. 

What then is the test of severability, and how is it to be applied ? 
These questions have been dealt with in a series of judgments, in 
which the American cases were discussed, and the test formulated 
is as follows : — Whether the Statute, with the invalid portions 
omitted, would be substantially a different law, as to the subject 
matter dealt with by what remains, from what it would be with 
the omitted portions forming ]3art of it” {Per Griffith, C.J.) 
The King v. The Comm^omoealth Court of Conciliation and Arbitra- 
tion ' Ex parte Whybrow, 11 C.L E., at p, 26. 

In The Federated Amalgamated Government Railway Employees 
Case, 4 C.L.R., 488, the question was whether an association of 
State Railway servants could be registered as an organization 
under the Commonwealth Conciliation and Arbitration Act 1904, 
or whether that Act. so far as it purported to affect State railways, 
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was invalid. The only reference in the Act to State railv ays was 
in the definition of '' industrial dispute ” in section 4, which con- 
tained the words '' including disunites in relation to emplojnnent 
upon State railways ” The High Court held that these words 
went beyond the power of the Parliament, because State railways 
were State instrumentalities, and beyond the control of the Federal 
Parliament except in relation to inter-state commerce and defence : 
Sections 51 (xxxn.) and 98. It was not suggested that the provision 
as to State railways was not severable from the rest of the Act, or 
that the Act as a whole was invalid. But the question of severability 
was raised in another way. It was suggested, for the respondent 
association, that the provision as to State railways was in itself 
severable, and was (1) valid in its application to inter-state trade 
and commerce, even if not valid as to trade and commerce as a 
whole, and was (2) valid as to conciliation, even if not valid as to 
compulsory arbitration. But the Court held that, the application 
of the Act by section 4 to State railways generally being bad in 
part and unseverable, the section must fail as a whole. 

In The King v. Barger. 6 C.L.R., 41, one ground on which the 
majority of the High Court held the Excise Act 1906 to be invalid 
was that it provided four conditions of exemption from the tax, 
of which three were held to be bad as discriminating between States 
or parts of States contrary to the Constitution, section 99. The 
Chief Justice, Sir Samuel Griffith, delivering the judgment of 
himself, Mr. Justice Barton and Mr. Justice O’Connor, said : — 

It was suggested that any condition which is obnoxious to 
the prohibition against discrimination may be rejected and the 
others enforced. But this would be to make the incidence of the 
tax depend upon conditions different from those prescribed by 
Parliament — ‘ to make a new law, not to enforce the old one.' ” : 
Per Griffith, C.J., 6 C.L.R , at pp. 80, 81.' 

In The King v. The Commonwealth Court of Conciliation and 
Arbitration] Ex parte Whybrow, 11 C.L.R. , 1, the validity of the 
Commonwealth Conciliation and Arbitration Act 1904 was assailed 
on the ground (amongst others) that the provisions of paragraphs 
(/) and (g) of section 38, which purported to empower the Court to 
declare the terms of an award to be a common rule of the industry, 
were invalid as giving the Court legislative, not arbitral, power, 
and were so interwoven with the whole scheme of the Act as to be 
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inseverable from it: The Court (per Griffith, C.J., Barton, 
O’Connor and Isaacs, JJ.) without pronouncing on the validity 
of the common rule, decided unanimously that it was severable from 
the rest of the Act. 

In Owners of the “ Kalihia"' v. Wilson, (1910) 11 C.L.R., 697, 
the High Court held that the invalid portions of the Seamen’s 
Compensation Act 1909 were so intimately bound up with the valid 
as to be inseverable, and that the whole must therefore fail. 

§ 15. ‘‘ ON ALL BRITISH SHIPS.” 

Meaning of Term. 

The term “ British ships ” is used in what Cockbijrn, C.J., in 
Union Bank of London v. Lenanton, 3 C.P.D., 234, at p. 247, called 
'' the larger sense of the term,” because, as Brett, L.J., 3 C.P.D., 
243, at p. 249, observed of the ship there in question, “ she belonged 
solely to British owners.” “British ship” means either a public 
ship, or a private ship belonging to British subjects, including in 
that term a British corporation. (See E, v, Arnuad, 9 Q.B., 806 ; 
Chartered Mercantile Bank of India v. Netherlands India Steam 
Navigation Co., 10 Q.B.D., 521, at pp. 535-6; R. v. Bjornsen, 10 
Cox C.C., 74 ; 34 L.J M.C., 180 ; R. v. Allen, 10 Cox C.C., 405. 
The breadth of the expression “ all British ships ” is shown by the 
exception of “ The Queen’s ships of war.” Per Isaacs, J. in The 
Merchant Service Guild of Australasia v. The Commonwealth Steam- 
ship Owners' Association, (1913) 16 C.L.R., at p. 693. 

Acts done on the High Seas. 

By the Commonwealth Customs Act 1901, section 127 ships’ 
stores are only to be used (except as prescribed) for passengers 
and crew and for the ship’s service after her departure from her last 
port of departure in the Commonwealth, and a penalty is attached 
to breach of the section. By section 192 goods sealed by a customs 
officer are not to be opened without authority, and if a ship enters 
a port with such seal broken, the master is liable to a penalty. 
Where such seals are broken between the arrival of a vessel in one 
Australian port and her arrival in another, both penalties are in- 
curred whether or not they were broken in territorial waters or on 
the High Seas. Section 192 is not ultra vires the Commonwealth 
in respect of seals being broken on the High Seas and outside its 
jurisdiction : Kingston v. Gadd, (1902) 27 V.L.R., 417 ; P. <Ss 0, 
Steam Navigation Go. v. Kingston, (1903) App. Cas., 471. 
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Arbitration Awards. 

Federal legislation under the Constitution, section 51 (xxxv.), 
authorizes the President of the Conciliation and Arbitration Court 
to make an award for the settlement of industrial disputes extending 
beyond the limits of any one State. In the arbitration case of 
The Merchant Service Guild of Australasia v. The Commonwealth 
Steamship Owners Association and Others, (1913) 16 C.L.R., 664, 
the cJaimant Union sought an award for increased wages on board 
the steamers, Foma and Wonganella whilst on voyages engaged in 
trading between Australia and the South Seas. The President 
stated a case for the opinion of the High Court asking the following 
questions : — 

{!) On the facts stated, is the dispute a dispute extending beyond the 
limits of any one State mthin the meaning of the Act and Constitution ? 

(2) xA-ssummg question 1 to be answered in the affirmative, and if the 
Court should see fit to impose duties to be oliserved on board tlie said ships 
when outside xAustraha, a^’e the conditions enforcealile by penalty Ovhethcr 
by virtue of section 5 of the Commonwealth of Australia Constitution Act 
or otherwise) 

(3) Assuming the first tjnestion to be answered in the affirmati\'e, and if 
the Court cannot procure an amicable agreement under section .‘h has tlie 
Court power liy award compulsorily to fix the hours and coiidiiions to be 
ineorporaled (or deemed to be incorporated) m agivements of service made 
by the respondents with members of the claimant organization ? 

The main point was whethei* the President could hy virtue of 
the Constitution covering clause V. and section 51 (xxxv.) make 
an award binding the owners of the steamers to observe industrial 
conditions laid dotra b\^ him between them and their employees 
when their ships were outside the territoria] v/aters of the Common- 
wealth and upon the High Seas. There was also the mixed question 
of law and fact involved, viz. Whether those ships were within 
covering clause V ? Were they ships whose first port of clearance 
and last port of call was within the Commonwealth ? The High 
Court {per Bartox, Acting C.J. and Isaacs, Hiogixs, Duffy, Rich 
and Powers, JJ., Griffith, C.J. being absent from the Common- 
wealth) held in effect, as to the first question, that a dispute does not 
cease to he a dispute extending beyond the limits of any one State 
merely because the operations in respect of which it takes place are 
carried on apparentl}^ outside the jurisdiction. The majority of 
the High Court declined to answer the question put by the President 
for direction in law as to whether penalties may be imposed for 
breach of terms of an industrial award applying to operations 
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beyond territorial limits but it was held that the Arbitration Court 
has power to require that any terms and conditions which it decides 
should be in operation between the parties shall be incorporated 
in a written agreement between them : The Merchants Service Guild 
of Australasia V. The. Commonwealth StearnsMi) Owners' Association, 
(1913) 16 C.LR., 664. 

§16. FIRST PORT OF CLEARANCE AND PORT OF 
DESTINATION.” 

Extra-territorial Operation of Law. 

In the case of The Merchant Service Gwild of Australasia v. 
Archibald Currie A' Co.. (1908) 5 C.L.R., 737, a plaint was lodged 
in the Commonwealth Court of Conciliation and Arbitration claim- 
ing an aw^ard, as against the respondents with respect to the w^ages, 
hours and conditions of labour of officers in their emi^loyment. 
The respondents w^ere Archibald Currie & Co,, individuals residing 
in Melbourne, and Archibald Currie and Co. Proprietary Limited, 
a joint stock company registered in Victoria. The ships in question 
were registered in Victoria, and were engaged in trade between 
Calcutta and the neighbouring ports of Australia, sometimes 
going to South Africa. They carried cargo and passengers to and 
from Asia, Australia and South Africa. The ships’ articles were 
always signed in Calcutta, not in Australia. The officers were all 
domiciled in Australia and were always engaged in Australia, and 
although not entitled to be discharged at Australian ports, they were 
usually allowed to leave such ^ ports if they wish, with the consent 
of the master. The ships often make short trips from Calcutta to 
other Indian ports, but do no inter-state trade in Australia. The 
claimants claimed that under these circumstances the Common- 
wealth Court had jurisdiction to make an award which will govern 
the w^ages, hours and conditions of labour of the officers on those 
ships engaged in that trade. The High Court held that the Court 
had no jurisdiction to settle the dispute. Ships engaged in such a 
trade are not ships “ whose first port of clearance and whose port 
of destination are in the Commonw^ealth ” within the meaning of 
clause V. of the Commonwealth of Australia Constitution Act. 

The Chief Justice (Sir Samuel Geiffith) said:— “The terms 
‘ first port of clearance ’ and ‘ port of destination ’ are terms well 

known in shipping law. Every ship, before starting on a voyage, 

u 
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must obtain a clearance. The first j)ort of clearance is the port 
where she gets her clearance on beginning a voyage. The port of 
destination obviously means the end of that vo 3 'age. So that 
the Act apiolies on]}^ to cases where the beginning and the end of 
a voyage are both in the Commomvealth . Under these circum- 
stances, it seems to me impossible to say that these ships, while 
engaged in the trade I have described, are ships ' whose first port 
of clearance and hose port of destination are in the Commonwealth.’ 
The most favourable view that can be taken in favour of the claim- 
ants is to assume bhat their port of departure or first port of clear- 
ance is an Australian port, which is extremely doubtful. Regarding 
the case from that point of view, it is impossible to sa^' that the 
port of destination is also in the Commonwealth. The question, 
therefore, must, in my opinion, be answered in the negative ” : 
5 C.L.R., at p. 743. 

Mr. Justice O'Conkor said: — '"'The 'first port of clearance’ 
and ‘ port of destination ' are clearly intended to describe the 
beginning and the end of one continuous voyage. There is no 
difficulty about the expression ‘ first port of clearance.’ The Mer- 
chant Shipping Acts, all Customs Acts, and many Port Acts, 
require compliance with various requirements before a ship is per- 
mitted to go to sea. The certificate of the officer authorized by 
law to determine bhat the requirements have been complied with, 
is known as the ' clearance certificate ’ or the ‘ clearance.’ The 
first port of clearance would, therefore, ordinarily be bhe port from 
which the voyage begins. The expression ‘ port of destination,’ 
which describes the other terminal point is not so free from ambiguity. 
It might be said, although Mr Knox did not raise the contention, 
that the vo^^age intended to be described -was mereh^ from port to 
port within the Commonwealth. But that interpretation is not 
consistent with the whole provision. There can be only one ‘ first 
port of clearance ’ on each voyage, and^ in the case of a ship making 
an inter-state voyage round Australia, if the words ‘ port of destina- 
tion ’ were read as meaning the first port of call the section would 
apply only between the commencement of bhe voyage and that port, 
for the rest of bhe voyage it would have no operation. The only 
interpretation which will give any effective operation to the section 
is to take the port of destination as meaning port of ‘ final destina- 
tion ’ or last port of the voyage. The words of section V. would 
then be taken to describe a round voyage beginning and ending 
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within the Commonwealth. That is the class of voyage to which, 
in my opinion, the section was intended to apply,” : 5 C.L.R., at 
p. 745. 

In the case of The Merchants Service Guild of Australasia v. 
Commonwealth Steamship Owners Association, (1913) 16 C.L.R.. 664, 
consideration was given to the meaning of the expression “ first 
port of clearance ” and “ port of destination.” It was held by 
Isaacs and Higgins, JJ. and to some extent by Gavan Duffy and 
Rich JJ. that “ port of clearance ” indicated the beginning of the 
actual voyage and “ port of destination ” the end of the actual 
voyage ; such voyage being one which is particularly intended 
at the begmning of the voyage and that the ships papers are not 
conclusive of what the voyage is. Babton, A C.J. ruled that “ port 
of destination ” is the port from which the ship is bound as stated 
in her entry outwards shipping bill and manifest. 

The claimants were masters and officers of ships belonging to 
the respondent one of which Fiona traded between Sydney and 
Fiji, from Fiji to Auckland, Auckland to Fiji and Fiji back to Sydney ; 
another ship the Wonganella sailed from some port in Australia to 
Ocean Island or some other island of the Pacific and from Ocean 
Island back to Sydney for orders. The dispute arose between the 
claimants’ organization of shipowners as to the rates of pay 
and conditions of employment on these outward and homeward 
voyages. 

The President stated a case for the opinion of the High Court 

(1) Is there a dispute extending beyond the limits of any one State ? 

(2) If yes, can the Court impose duties to be observed on board the 
said ships outside Austrafia and are such duties enforceable by 
penalty whether by virtue of clause Y. of the Constitution or other- 
wise 1 

For the claimant it was argued that clause V. enabled the Court 
to make an award applicable to British ships coming within the 
meaning of that clause even when they were on high seas outside 
the territorial waters ; that it was intended to cover more than 
the coasting trade and included round voyages beginning and ending 
in Australia. For the respondent it was argued that the expres- 
sions “ first port of clearance ” and ‘‘ port of destination ” were 
intended to mean a direct trip from one Australian port to another. 
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Mr. Justice Barton, A.C.J. said that section 51 (xxxv.) of the 
Constitution gave power to the Federal Parliament to make rules 
of conduct to he observed within the territorial jurisdiction of the 
Commonwealth. As industrial disputes were dis]3utes as to con- 
ditions of industrial employment ; that employment must be within 
the territorial jurisdiction of the Commonwealth A breach of any 
conditions of the award occuring outside the jurisdiction was not 
justiciable by Commonwealth law and no law commanding such 
conditions would be effective. As regards clause V.," continued 
His Honor, 'At is clear that this provision is not an additional power 
of legislation ; it does not authorize th^ Parliament to make any 
law^ which it could not make under the powers granted in the Con- 
stitution. It merely extends the operation of those laws when 
validly made, or of such of them as can be applied. If they satisfy 
the conditions of validity and applicabilit}^ they are in force, not 
only within the territorial limits of the Commonwealth, but on 
British ships v'hose first port of clearance and port of destination 
are in the Commonwealth. The words clearly apply to wdiat are 
known as coasting voyages 'A 16 C L.R., at p. 670. 

Mr. Justice Isaacs considered that the case depends on the 
whole claim being one inseparable claim, to be settled as a whole, 
however the Arbitration Court might award with respect to the 
various parts of it. And, if so regarded the question was this : 
Is a combined claim for improved industrial conditions applying 
not merely to Australian limits of jurisdiction but to them and extra- 
territorial areas, a claim which comes within an '' industrial dispute 
extending beyond the limits of any one State,’’ as understood in the 
Constitution and the Act ? The case, he said, has been argued, 
follo'^ing the questions, as raising the distinct issues as to how^ the 
matter stands (1) on sub-section xxxv. of section 51 of the Constitu- 
tion, apart from covering clause V. ; and (2) on covering clause V. 
When the Commonw^ealth Conciliation and Arbitration Act itself is 
looked at, there are several indications that, unless aided by some 
general statutory provision such as covering clause V ; it would be 
understood to be confined- In His Honor’s oihnion whatever 
power the Commonwealth possesses to declare by award of the 
Arbitration Court rights as between ship owners and their emplo^^ees 
on the high seas must rest upon covering clause V. and its effect 
upon sub-section xxxv. of section 51 : 16 C.L.R., at p. 692. The 
voyages intended by covering clause V.” he said, “ were not limited 
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as coasting voyages We can only judge of the meaning of an Act 
by its language as applied to the subject matter. One standard is 
set, and onty one — ' the first port of clearance ' at one end, the 
' port of destination ’ at xhe other , these words are used in relation 
to an Australian Constitution, and necessarily apply to something 
extending beyond the territorial limits ; otherwise they are useless. 
If beyond those limits, how far ? I am quite of the opinion expressed 
by O’Connor, J. in Merchant Service Guild of Australasia v. Archi- 
bald Currie cb Co. Proprietary Ltd. and that the ' round vo^^ages ’ 
referred to, which were a distinct feature of Australian trade in 
and before 1900, were among the subject matters contemplated by 
covering section V ; otherwise there would be utter confusion of 
laws. Covering clause V. does not add to the subject matters upon 
which Parliament may legislate, but it does enlarge the area over 
which the legislative authority of the Parliament extends hi respect 
of subject matters admittedly within its competency. I therefore 
answer the first question by saying that by virtue of covering 
section V. the dispute is not the less a dispute extending beyond 
the limits of any one State merely because some of the operations 
in respect of which the dispute exists are performed extra-territori- 
ally ” : Per Isaacs, J., 16 C.L.P., 699. 

Mr, Justice Higgins concurred with Mr. Justice Isaacs in his 
judgment as to effect of clause V. Both learned Justices held that 
the Arbitration Court had power to require that an}^ of the terms 
and conditions which it decides should be in operation between the 
parties shall be incorporated in a written agreement. That was in 
their opinion a legitimate industrial condition, tending to make 
certain and effective the mutual rights and relations of the parties, 
but the Court could not make a breach of the award for the claimant 
on the Pacific Ocean a punishable offence. 

Mr. Justice Gavan DxiFrY and Mr. Justice Rich said : '‘We 
are disposed to think that the power to prevent and settle disputes 
with respect to labour to be performed outside the territorial limits, 
necessarily implies a power to prescribe terms and conditions with 
respect to such labour, for without such power it would ordinarily be 
impossible to either prevent or settle such disputes. But it is 
unnecessar}/" to pronounce any final opinion on this question, because 
it seems clear to us that if it is conceded that the Court of Concilia- 
tion and Arbitration has cognizance of a dispute, then covering 
clause V. of the Constitution Act enables the Court to settle that 
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dispute by imposing obligations with respect to duties to be per- 
formed on British ships engaged in voyages coming within the terms 
of that section. A dispute is not necessarily less a dis]jute extend- 
ing beyond the limits of any one State merely because some of the 
operations in respect of which the dispute exists are j^^rformed 
extra-territoriahjy inasmuch as some such operations must ])e within 
the ambit of covering clause V. whatever tlie meaning of that clause 
may be.'’ 

The Seamen’s Compensation Act 1911 uas held by the High 
Court to be a valid exercise of the legislative powers of the Common- 
wealth Parliament within sections 51 (il) and 98 relating to inter- 
state commerce and sMi^ping and navigation : The ‘Australian 
Steamships Ltd. v. Malcolm, (1915) 19 C.L.R., 298. In that case 
William Malcolm second mate of the steamer Biirwah owned by 
the Australian Steamships Co. was drovmed at sea on 7th May 
1913 as the result of an accident arising out of his emplo^yment. 
His ^yidow brought an action against the Company to recover 
compensation and she obtained judgment in the District Court 
Sydney for the sum of £500. The shipowners appealed to the 
High Court. The Seameii’s Compensation Act 1911 wms pronounced 
to be valid and it followed that under covering clause V. of the 
Constitution, that law" was in force on board the British ship Biirwah 
sailing on the High Seas, at the time when the accident occurred. 
Explaining this principle the Chief Justice Sir Samxtel Griffith 
said : — ‘‘ The first observation which I have to make is that the 
ambit of the legislative authority of the Parliament in exercising 
this power as well as all others is restricted to the territorial limits 
of the Commonwealth. Any extra-territorial effect is to be sought 
in section V. of the Constitution Act under which laws made by the 
Parliament of the Commonwealth {i.e., of course valid laws), are 
to be in force on certain British ships. The test to be applied in 
determining the validity of the Act is, therefore, whether regarded 
as an act relating to intra-territorial matters, it is within the ambit 
of power. The circumstance that many of the operations of inter- 
state and foreign commerce are carried on beyond the territorial 
jurisdiction of the Commonwealth is irrelevant ” : 19 C.L.R., at 
p. 304. 

Definitions. 

6. “ The Commonwealth ” shall mean the Com- 
monwealth of Australia as estabhshed under this Act. 
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“ The States'” shall mean such of the colonies of 
New South Wales, New Zealand, Queensland, Tas- 
mania, Victoria, Western Australia, and South Aus- 
tralia, including the northern territory of South 
Australia, as for the time being are parts of the Com- 
monwealth, and such colonies or territories as may be 
admitted into or established by the Commonwealth as 
States ; and each of such parts of the Commonwealth 
shall be called “ a State.” 

“ Original States ” shall mean such States as are 
parts of the Commonwealth at its establishment. 

§17. '‘THE COMMONWEALTH.” 

Primary Meaning of " Commonwealth.” 

The primary meaning and most comprehensive signification of 
the term “ Commonwealth ” is to be found in the preamble and 
first six covering clauses of the Act, in which it is distinctly used to 
indicate the Federal union of the Australian people and the Australian 
Colonies into one indissoluble political partnership under the Crown. 
The statutory definition is given in clause 6. which declares that 
“ the Commonwealth shall mean the Commonwealth of Australia 
as established under this Act.” By the same clause, the former 
Colonies of New South Wales, Queensland, Tasmania, Victoria, 
Western Australia and South Australia are declared to be “ parts 
of the Commonwealth ” under the name of “ States ” 

The Commonwealth, formed by the union of the Australian 
people and Colonies, was established by clause 3 of the Imperial 
Act. It came into existence independently of the Constitution 
detailed in clause 9. In other words, the newly organized political 
society is clearly distinguishable from the new system of govern- 
ment. The Commonwealth, as a political entity and political 
partnership, is outside of and supreme over the Constitution. It 
is outside of and supreme over the government provided by the 
Constitution. 

Secondary Meaning of " Commonwealth.” 

So much for the wider and more natural signification of the 
term “ Commonwealth,” as it is manifestly defined by the first six 



216 


THE COMIONWEALTH. 


[CL 6. 


covering clauses of the Imperial x4ct. In several sections of the 
Constitution, however, the term Commonwealth is inartistically 
used to denote the Central or Federal Government, as contrasted 
with the Governments of the States, Ce., The legislative power of 
the Commonwealth,” section 1 ; " the executive power of the 

Commonwealth,” section 61 ; the judicial power of the Common- 
wealth,” section 71. These expressions refer to the legislative, 
executive and judicial powers granted by the Constitution to the 
various organs of the central or Federal Government. In the 
American Constitution the term " United States ” is sometimes 
used to describe the Union, and sometimes to denote the central 
or Federal Government of the Union. These are instances of the 
secondary use aird significance of corresponding terms in both 
Constitutions. The secondaiy use and meaning of " Common- 
wealth ’ ’ must be distinguished from its j^rimary and proper mean- 
ing, as defined in the constructive clauses of the Imperial Act : 
Pomeroy^s Conslifiitional Lmv. p. 6S ; Quick and Garmns Amio- 
tafed Constitution, p. 368. 

The attributes and characteristics of the union, which ma,y be 
gathered from the preamble and covering clauses, can be thus 
summarized ; — It is a quasi national State, composed of a related 
people, of ethnic unity, occupying a fixed territory of geogra])hical 
unity bound together by a common Constitution, and organized by 
that Constitution under a dual system of provincial and central 
government, consisting of two sets of legislative, executive, and 
judicial departments, each set being operative within its own assigned 
sphere, and each set being subject to the common Constitution 
Quick and Gar ran s Annotated Constitution, p. 368. 

The Essence of Federation. 

The essence of a federation is, that it is a community welded 
together and subject to a dual system of government. Not only 
are the people of the pre-existing communities, provinces, or colonies 
united, but those communities, provinces or colonies, considered as 
corporate political units, are also united into one larger aggregate 
or whole, under one common Constitution, to which they owe allegi- 
ance, and which regulates their rights and duties. Of the dual 
system of government referred to, one part consists of the former 
separate colonial or provincial governments, to the extent to which 
they have not been altered by the new constitutional instrument, 
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whilst the other part consists of the new group of governmental 
agencies created by the same document. Thus the legislative 
executive, and judicial authorities of the former provinces or colonies 
continue in the exercise of the residue of powers and functions 
left to them undisturbed by the new regime, and a fresh set of 
governing instrumentalities, in the shape of a federal legislature, 
a federal executive, and federal judiciaiy appear on the scene, 
charged with the exercise of powers and functions of a general or 
national character, having jurisdiction for limited and assigned 
purposes over the whole of the people in the united community : 
Quick and Groom, The Judicial Power of the CommonweallJi, p. 2. 

The Scheme of Federal Union. 

The scheme of the Australian Constitution ” said the Chief 
Justice in a memorable judgment, “ like that of the Constitution 
of the United States, is to confer certain definite and specified 
powers upon the Commonwealth, and to leave the residue of power 
in the hands of the States. This is expressed in our Constitution 
by the language of sections 51 and 52, which confer the Federal 
j)ower, and section 107, which provides that ' Every power of a 
Parliament of a Colony which has become or becomes a State, shall, 
unless it is by this Constitution exclusively vested in the Parlia- 
ment of the Commonwealth, or withdrawn from the Parliament of 
the State, continue as at the establishment of the Commonwealth.’ 
In the xA.merican Constitution it is expressed in the words of the 
tenth amendment : — ' The powers not delegated to the United 
States by the Constitution, nor prohibited to it by the States, are 
reserved to the States respectively, or to the people.’ In our judg- 
ment the schemes of these two Constitutions are, in this respect, 
identical. In neither case is any new power conferred upon the 
States, nor is there any exclusive distribution of powers, except as 
to a limited class of cases. It was suggested in argument that a 
distinction is to be found in the fact that in the United States the 
ultimate source of power is the people, Ce., the collective people of 
the United States in the one case, and the people in the several 
States in the other, while in Australia the ultimate source is, in 
each case, the Crown or the Parliament of the United Kingdom. 
We are quite unable to see the relevancy of this distinction. It is 
a matter of common knowledge that the framers of the Australian 
Constitution were familiar with the two great examples of 
English speaking federations, and deliberately adopted, with regard 
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to the distribution of powers, the model of ’the United States, in 
preference to that of the Canadian Dominion They used language 
not verbally identical, but synonymous, for the pur]iose of defining 
that distribution. And the respective povws of the Commonwealth 
and the States having been defined and distributed 1>\' tiie ultimate 
sovereign power, it appears to be quite iiTelevant to the question 
of interpretation Avhether that sovereign power is one or several, 
or whether it is the collective peojile or a personal monarch or a 
constitutional parliament. The scheme of the Canadian Constitu- 
tion, which was rejected b}" the framers of this Constitution, is 
essentially:^ different. An attempt was made in the British North 
America Act, by which the powers of the Dominion and the Provinces 
are conferred, to enumerate all possible subjects of legislation and 
to distribute them between the Dominion and the Provinces, giving 
the power in each case to the one authority to the exclusion of the 
other. It follows that every power of legislation must reside in 
one authority or the other, and if it cannot be exercised by the 
authority on whom it is conferred in express terms, it cannot be 
exercised at all " : Per the Chief Justice (Sir Samuel Griffith), 
in Deakinv. Webb and Lynev. Webb. (1904) 1 C.L.Pv., at p. 605. 

§ 18. INCLUDING THE NORTHERN TERRITORY OF SOUTH 

AUSTRALIA.” 

The Northern Territory. 

The Northern Territory ceased to be a part of the State of 
South Australia on the 1st January 1911, having been surrendered 
by the State and accepted by the Commonwealth by virtue of an 
agreement dated the 7th December 1907, which the Parliament of 
South Australia ratified by the Northern Territory:^ Surrender Act 
1907, and the Federal Parliament ratified by the Northern Territory 
Acceptance Act 1910. 

Repeal of Federal Council Act — 48 cS:, 49 Viet. c. 60. 

7. The Federal Council of Australasia Act, 1885, 
is hereby repealed, hut so as not to affect any laws 
passed by the Federal Council of Australasia and in 
force at the establishment of the Commonwealth. 

Any such law may be repealed as to any State 
by the Parliament of the Commonwealth, or as to any 
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State by the Parliament of the Commonwealth , or as 
to any colony not being a State by the Parliament 
thereof. 

The Service and Execution of Process Act 1901, No. 11 of 
1901, section 2, repeals the following Acts passed h}^ the Federal 
Council of Australasia : — The Australasian Civil Process Act 1886 ; 
The Australasian Judgments Act 1886 ; The Australasian Testa- 
mentary Process Act 1897. 

The Defence Act 1903, No. 20 of 1903, section 6, declares that 
the Federal Garrison Act 1893, passed by the Federal Council of 
Australasia, shall cease to apply to the naval and military forces of 
the Commonwealth, or to any member thereof. 


Application of Colonial Boundaries Act — 5S & 59 Viet. c. 34. 

8. After the passing of this Act the Colonial 
Boundaries Act, 1895, shall not apply to any colony 
which becomes a State of the Commonwealth ; but 
the Commonwealth shall be taken to be a self-governing 
colony for the purposes of that Act. 


Constitution. 

9. The Constitution of the Commonwealth shall 
be as follows; — 

THE CONSTITUTION. 

The Constitution is divided as follows : — 

Chapter I. — The Parliament : 

Part I. — General : 

Part II. — The Senate : 

Part III. — The House of Representa- 
tives : 

Part IV. — ^Both Houses of the Parlia- 
ment : 

Part V. — Powers of the Parhament : 
Chapter II. — The Executive Government : 
Chapter III. — The Judicature : 



220 


THE CONSTITUTION. 


[CL 9. 


Chapter IV. — Finance and Trade : 

Chapter V. — The States: 

Chapter VI. — New States : 

Chapter VII. — Miscellaneous: 

Chapter VIII. — Alteration of the Constitution. 

The Schedule. 

CHAPTER I.— THE PARLIAMENT. 

Part I. — General. 

Legislative power. 

L The legislative power of the Commonwealth 
shall be vested in a Federal Parliament, which shall 
consist of the Queen, a Senate, and a House of Repre- 
sentatives, and which is hereinafter called The 
Parliament,” or The Parliament of the Common- 
wealth.” 

§19. LEGISLATIVE POWER.” 

Plenary not Delegated Powers. 

When plenary powers of legislation exist as to particular sub- 
jects, whether in an Imperial or in a Provincial Legislature, they 
may be wtU exercised, either absolutely or conditionally ; and in 
the latter case leaving to the discretion of some external authority 
the time and manner of carrying its legislation into effect as also 
the area over which it is to extend : Beg. v, Bvrah, (1878) 3 App. 
Cas., 889, P.O. The Indian Legislature having authority to pass 
certain laws had provided that special laws, which had the effect 
of excluding the jurisdiction of the High Court of India, should 
apply to certain districts specified, and to certain other districts ’’ 
if and when the Lieutenant Governor bj^ notification in the Calcutta 
Gazette should declare that it should so apply. The question was 
whether it was within the legislative power of the Indian Council 
to pass such a law. The Privy Council {Per Lord Selborne) said : 
— “ Legislation, conditional on the use of particular powers, or on 
the exercise of a limited discretion, entrusted by the Legislature 
to persons in whom it places confidence, is no uncommon thing ; 
and, in many circumstances it may be highly convenient. The 
British Statute Book abounds with examples of it ; and it cannot 
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be supposed that the* Imperial Parliament did not, when constitut- 
ing the Indian Legislature, contemplate this kind of conditional 
legislation as within the scope of the legislative powers which it 
from time to time conferred ” : (1878) 3 App. Gas., 889. 

The Provincial Legislature of Ontario (Canada), in dealing with 
the liquor traffic, created a new body called the Board of Licence 
Commissioners, and empowered them to pass resolutions defining 
the conditions of tavern licences, and to impose penalties for the 
infraction of such conditions. The Commissioners passed a by-law 
providing inter alia that licensed persons should not allow any 
billiard table to be used during the time prohibited by the Act or 
the by-law for the sale of liquor. They affixed a money penalty, 
in default distress, and in default of sufficient distress imprisonment 
with or without hard labour. Hodge was convicted for breach of 
the provision, and was fined, and was ultimately sent to gaol to be 
kept there for 15 days unless the fine was sooner paid. He appealed 
to the Privy Council. It was argued, first, that the Ontario Legis- 
lature itself had no power to legislate as the Commissioners had 
resolved, but it was held that the Legislature had such power if it 
had itself exercised it. Then it was contended that the principle 
of delegatus non delegare potest applied, and the power could not be 
delegated. Their Lordships, following Beg. v. Burali, rejected the 
suggestion that a Colonial Legislature is a delegate of the Imperial 
Parliament, and held that within the limits assigned by the Canadian 
Constitution it had powers of legislation as plenary and ample as 
the Imperial Parliament in the plentitude of its power possessed 
or could bestow.” Their Lordships said: '' Within these limits of 
subjects and area the local Legislature is supreme, and has the same 
authority as the Imperial Parliament, or the Parliament of the 
Dominion of Canada would have had under like circumstances to 
confide to a municipal institution or body of its own creation, 
authority to make by-laws or resolutions as to subjects specified in 
the enactment, and with the object of carrying the enactment into 
operation ” : Hodge v. The Queen, (1884) 9 App. Cas., at p. 132. 

A Colonial Legislature is not a delegate of the Imperial Parlia- 
ment. It is restricted in the area of its powders, but within that 
area it is plenary. Therefore the Customs Regulation Act of 1879, 
section 133, of New South Wales, is within the plenary powers of 
legislation conferred upon the Legislature of that Colony by the 
Constitution Act (schedule to 18 & 19 Viet. c. 54). Further, 
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duties levied by an Order in Council issued under section 133, 
were held to be reall}^ levied by authority of the Legislature and not 
of the Execi^dive. Under section 133 the opinion of the collector.'’ 
w^hether right or wrong, authorizes the action of the Governor : 
Powell V, Apollo Candle Co,, 54 L.J , P.C., 7 ; (18S5) 10 App. Cas., 
282. 


The Commonwealth Customs Act 1901, section 52, siib-sectio]! 
(g), provides that all goods the importation of which shall be x^ro- 
hibited by proclamation issued by the Governor-General in Council, 
shall be prohibited imports. 

A ]Droclamation was issued prohibiting the imjDortation of 
opium into the Commonwealth. Ah Way w^as convicted of the 
offence and appealed to the High Court. On his behalf it was 
argued that section 52, sub-section (g) was tdtra vires of the Parlia- 
ment, It was a delegation of legislative }30wer by Parliament to 
the Governor- General. Such a delegation was repugnant to the 
Constitution, section 1, which j)rovides that the legislative |)ow''er 
of the Commonwealth shall be vested in a Federal Parliament, 
consisting of the Sovereign and two Houses. Tt was stated I'jy the 
American Courts, in dealing with the corresponding ]}ro\usion of 
the American Constitution, that it was an axiom in constitutional 
law, universally recognized as a x^nnctyle essential to the integrity 
and maintenance of this system of government under the Constitu- 
tion, that no part of the legislative x)ow^er could be delegated by 
the Parliament to any other tribunal or body : Fields v. Clark, 143 
U.S., 649, at p. 697. 


On behalf of the Commonwealth it was contended that the 
proclamation was valid. It was not legislation by the Governor- • 
General. If it was. an exercise of legislative powder it w^as an exer- 
cise of that power by Parliament itself. If not a direct exercise of 
legislative power by Parliament it was at any rate an indirect 
exercise of that power ; the act of legislation was the passing of the 
Customs Act, and the proclamation was the exercise of a x)Ower by 
the subordinate authority appointed by Parliament for carrying 
the Act into effect. Parliament had power to confer such authority 
upon any person or body fitted to exercise it, Tt could not confer a 
power to legislate independently, but the power conferred might 
be (^uasi-legislative in that its exercise was necessary in order to 
give effect to the legislative Act of the Parliament in a particular 



Sec. 1.] 


LEGISLATIVE POWERS. 


223 


direction. Sub-sectioil [g) of section 52 merely conferred upon the 
Governor-General a discretion to determine to what goods other 
than those already mentioned, and under what conditions, the 
prohibition of importation should apply. It went no further than 
the legislation discussed in Reg. v. Burali, 3 App. Cas , 889. Bodge 
V. The Queen, 9 Ap]». Cas., 117. Powell v. Apollo Candle Co. Ltd., 
10 App. Cas., 282, which was held intra vires. 

It was held by the High Court' that section 52, sub-section {g) 
of the Customs Act was not a delegation of legislative power, but 
conditional legislation, and therefore within the p'>wer conferred 
on Parliament by the Constitution, section 51, sub-sections i., ii. 
The prohibition of importation was a legislative act of the Parlia- 
ment itseH, the effect of sub-section {g) being to confer upon the 
Governor-General in Council the discretion to determine, subject 
to section 56 of the Act, to which class of goods other than those 
specified in the section, and under what conditions, the prohibition 
shall apply. It was held, therefore, that a proclamation by the 
Governor-General in Council, prohibiting the importation into the 
Commonwealth of opium suitable for smoking, was valid : Baxter 
V. Ah Way, (1909) 8 C.L.R., 626. 

The Chief Justice (Sir Samuel Gbiffith) after reviewing the 
Privy Council’s decision said:— “The same observations apply 
exactly to a law of the Conmonwealth or of a State under its Con- 
stitution. It is suggested that the words of the first section of the 
Constitution, which provides that the legislative power (J the Com- 
monwealth shall be vested in a Federal Parliament, make a differ- 
ence. But that section is merely introductory to the provisions 
of the Constitution which deal with the Legislature. Then come 
other provisions dealing with the executive power, followed by another 
series dealing with the judicial power. The actual powers of the 
Parliament are conferred by section 51, and in their ambit they are 
unlimited. There being no objection to a conditional law being 
passed, this is a case of that sort ” : 8 C.L.R., at p. 634. 

Mr. Justice O’Connor said : — “ I think*, therefore, that there 
can be no question whatever that the full powers of legislation 
which are conferred upon the Commonwealth Parliament to deal 
with Customs and to deal with trade and commerce between the 
Commonwealth and other countries embody a power to enact the 
conditional legislation now in question, which enables the Executive 
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Governnioiit. in keeping a watchful eye upon the interests of the 
Commonwealth and its commerce, to act in the ])uhlic interest on 
some sudden emergency which it Avould have been imjiossible for 
any Legislature, no matter hov great the extent of its prescience, 
to foresee. lender the«e circumstances, without i‘eieiTing to the 
authorities which undoubtedly bear out and support, as my learned 
brother ihe Chief Justice has x^ointed out. the c*ommon use of this 
power of conditional legislation and the sound principle ux)on which 
it rests, I content myself ^^ith saying that by the Constitution, if 
its words are to be read in the vsense in which they have alw’ays been 
understood, the x^ow^er to authorize such a proclamation by the 
Governor- General in Council is clearly conferred in the Common- 
w'ealth.’’ 

Mr. Justice Higgins said : — '' According to my view^ there is 
not here in fact any delegation of the law^-making yiow^er ; and, 
besides, as T understand the cases of Retj. v. Buralu and the other 
cases following it before the Privy Council, that princi|)le is not 
apyilicable to the case of the numerous subordinate Parliaments 
created by the British Parliament, w'hetlier they have ])ow'er in 
themselves to alter their owui Constitutions or not Analogies are 
dangerous ; but if I may, for the yiresent purpose, venture on one, 
I should say that within the ambit of the subjects committed to it, 
the Federal Parliament, and that within the ambit of the subjects 
committed to them, the Rtate Parliaments, are like general agents, 
not like special agents , and that the Federal Parliament has, 
within its ambit, full loow'er to frame its laws in any fashion, using 
any agent, agency, anj^ machinery- that in its wisdom it thinks 
fit, for the yieace, order, and good government of Australia ” : 
Baxter Ah Way, (1909) 8 C.L.R., 646. 

War Powers by Regulation. 

The War Precautions Act 1914-15, provides that the Gov'ornor 
Genera] may make regulations for securing the public safety and 
the defence of the Commonw^ealth, . . . and for conferring 

such powers and imposing such duties as he thinks fit, with refer- 
ence thereto, upon the Naval Board and the Military Board, and 
the members of the Naval and military forces of the Commonwealth, 
and other persons. Under these statutory powers, a regulation 
was passed as follows : — “ Where the Minister has reason to believe 
that any naturalized person is disaffected or di>sloyal, he may, by 
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warrant under his hand, order him to be detained in military cus- 
tody in such place as he thinks fit during the continuance of the 
present state of war.” 

The War Precautions Act 1914-15 was passed under the power 
conferred the Constitution, section 51 (vi.) to make laws with 
respect to naval and military defence. The primary purpose of 
the Act was to make regulations for the safety of the Commonwealth 
during a state of war. The Act evidently authorized the delega- 
tion of legislative power under peculiar circumstances and for 
special purposes. Its object was to provide means of legislating 
freely and quicldy on all ’Sorts of matters as might arise during a 
critical juncture in the history of the Commonwealth whether 
Parliament was sitting or not. 

A naturalized citizen of the Commonwealth named Francis 
Wallach, having been taken into custody and interned by virtue 
of a warrant issued by the Minister of Defence certifying that such 
person was believed by the Minister to be disaffected or disloyal, 
Wallach applied to the Supreme Court of Victoria for a writ of 
habeas corpus. On the return of the writ the Supreme Court, by 
a majority, ordered Wallach to be discharged on the grounds that 
the regulation was invalid ( (1915) V.L.R,, 476). From that decision 
the Commonwealth, by special leave, appealed to the High Court. 
It was held by the whole Court, that assuming that the fact of the 
Miiiister’s belief and the grounds for his belief ■were examinable, 
and that the Minister was properly called as a witness, the Minister 
was entitled to refuse to answ^er questions as to his belief ; that 
there w^as no evidence to challenge either the fact of his belief or 
the grounds for it ; and therefore that Wallach's detention under 
the w^arrant W'as justified. 

The Chief Justice, (Sir Samuel Griffith) said : — “ The term 
‘ regulations ’ has of recent years been much used to denote 
ordinances having the force of law' made by subordinate authorities 
under delegated powers, and in my opinion it is used in that sense 
in the War Precautions Act. The power now in question is there- 
fore a delegated power to make laws for (1) securing the public 
safety and the defence of the Commonwealth, and (2) conferring 
such powers and imposing such duties as the Governor- General 
thinks fit thereto upon the persons designated. A question W'as 
raised w^hether the words ‘ with reference thereto ’ mean ‘ with 
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reference to securing the public safety and the defence of the Com- 
monwealth ’ or ‘ with reference to the regulations/ The second 
construction involves, perhaps, an awkward repetition in the phrase 
' regulations for conferring po'wers and imposing duties with refer- 
ence to the regulations,’ but the general sense is, I think, sufficiently 
plain, wliichever of the two suggested meanings is adopted. The 
power conferred is to make laws to be observed by subjects, and also 
to pi'escribe the mode of eiiforcing the laws so made and designate 
the persons on whom the dut}" of enforcement is to be imposed. I 
thinlc therefore,” said the Chief Justice, '' that the regulation is a 
power conferred by an Act and is valid.” 

Mr Justice Higoins said, “ There is no question as to the 
power of the Parliament to delegate legislative powers — power to 
legislate by regulations — to subordinate persons or bodies " : Lloyd 
V. WallacJi, (1915) 20 C.L.P., 299. 


Governor-Genera;]. 

2. A Governor- General appointed by tlie Qneen 
shall be Her Majesty’s represetitative^^ in the Com- 
monwealth, and shall have and may exercise in the 
Commonwealth during the Qneeii s pleasure, but sub- 
ject to this Constitution, such powers and functions 
of the Queen as Her Majesty may be pleased to 
assign to him. 

§20. ‘‘HER MAJESTY’S REPRESENTATIVE.” 

The King’s Representative. 

The King's representative in the Commonwealth and in each 
of the States cannot, as was pointed out in Musgrave Pulido, 
5 App. Cas., 102, at p. Ill, be regarded as Viceroy, or as possessing 
sovereign power. His powers are limited by bis instructions and 
are also necessarily limited by the Constitution of the State or the 
Commonwealth as the case may be In an^dhing outside the 
exercise of the powers so limited he is in law no more than an indivi- 
dual subject of the King. A Pederal Constitution in its very nature 
pre-supposes the separate and independent existence of the King 
as representing the community in each State and in the Common- 
wealth respectively, the King in that representative capacity as 
head of the executive being in a position in each case to assert and 
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maintain the rights of the political entity he represents : Per 
O’Connor, J. in The King v. Button, 5 C.L.R., at p, 805. 

§21. '‘POWERS AND FUNCTIONS.” 

Royal Instructions. 

The following is a copy of the instructions to the Governor- 
General and Commander-in-Chief of the Australian Commonwealth 
passed under the Royal Sign Manual and Signet of Queen Victoria : — 

Dated 2^th October, 1900. VICTORIA R. I. 

Instructions to Our Governor-General and Commander-in- Chief in and 
over our Commonwealth of Australia, or in his absence, to our 
Lieutenant-Governor or the Officer for the time being administering 
the Government of our said Commonwealth. 

Given at Our Court at Saint James’s, this Twenty-ninth day of 
October, 1900, m the Sixty-fourth year of Our Reign. 

WHEREAS by certain Letters Patent bearing even date herewith, We have 
constituted, ordered, and declared that there shall be a Governor -General and 
Commander -in -Chief (therein and hereinafter called the Governor- General), 
in and over Our Commonwealth of Australia (therein and hereinafter called 
Our said Commonwealth). And We have thereby authorized and commanded 
Our said Governor-General to do and execute in due manner all things that 
shall belong to his said command, and to the trust We have reposed m him, 
according to the several powers and authorities granted or appointed him 
by virtue of the said Letters Patent and of such Commission as may be issued 
to him under Our Sign Manual and Signet, and according to such Instructions 
as may from time to time be given to him, under our Sign Manual and Signet, 
or by Our Order in Our Privy Council, or by Us through One of Our Principal 
Secretaries of State, and to such laws as shall hereafter be in force in Our 
said Commonwealth. Now, therefore. We do, by these Our Instructions 
under Our Sign Manual and Signet, declare our pleasure to be as follows : — 

I. Our first appointed Governor-General shall, with all due solemnity, 
cause Our Commission, under Our Sign Manual and Signet, appointing Our 
said Governor-General to be read and published in the presence of Our 
Governors, or in their absence of our Lieutenant-Governors of Our Colomes 
of New South Wales, Victoria, South Australia, Queensland, Tasmania, and 
Western Australia, and such of the members of the Executive Council, J udges, 
and members of the Legislatures of Our said Colonies as are able to attend. 

II. Our said Governor-General of Our said Commonwealth shall take 
the Oath of Allegiance in the form provided by an Act passed in the Session 
holden in the thirty-first and thirty-second years of Our Reign, intituled 
“ An Act to amend the Law relating to Promissory Oaths ; ” and hkewise 
the usual Oath for the due execution of the office of Our Governor-General 
in and over Our said Commonwealth, and for the due and impartial adminis 
tration of justice ; which Oaths Our said Governor and Commander-in- Chief 
of Our Colony of New South Wales or, m his absence, our Lieutenant-Governor 
or other officer admimstering the Government of Our said Colony, shall and 
he is hereby required to tender and administer unto him. 
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III. Every Governor-General, and every otlier officer appointed to 
administer the Government of Onr said Commonwealth after Oiir said first 
appointed Governor- Genera], shall, with all due solemnity, cause Our Com- 
mission, under Our Sign Manual and Signet, appointing Our said Governor- 
General, to be read and published in the presence of the Chief Justice of the 
High Court of Australia, or some other Judge of the said Court. 

IV. Every Governor-General, and every other officer appointed to admin- 
ister the Government of Our said Commonwealth after Our said first appointed 
Governor-General, shall take the Oath of Allegiance in the form provided by 
an Act passed in the Session holden in the thirty-first and thirty-second years 
of Our Reign, intituled “ An Act to amend the Law relating to PromiLory 
Oaths ; ” and likewise the usual Oath for the due execution of the Office of 
Our Governor-General in and over our said Commonwealth, and for the due 
and impartial administration of justice ; which Oaths the Chief Justice of 
the Pligh Court of Australia, or some otlier Judge of the said Court, shall and 
he is liereby required to tender and administer unto him or them. 

V. And IVe do authorize and require Our said Governor-General from 
time to time, by himself or by any other person to be authorized by him in 
that behalf, to administer to all and to every persons or person, as he shall 
think fit, who shall hold any office or place of trust or profit in Our said Com- 
monwealth, the said Oatli of Allegiance, together with such other Oath or 
Oaths as may from time to time ho prescribed by any laws or statutes in that 
lielialf mad'^ and provided. 

VI. .And do require our said Covernor-ConK'rn! to communicate 
forthwith to the Meralicrs of the Executive Council tor Our smd Common- 
yeaitli these Our Instruction-!, and likewise all snOi ot]ie»‘s, from tune to 
time, as he shall find convenient for Our service to he irnparti'cl to them 

VII. Our said Governor-General is to take care that all laws assented to 
by him in Our name, or reserved for the signification of Our ])leasure tlicreon 
shall, when transmitted by him, be fairly abstracted in the margins, and be 
accompanied, in such cases as may seem to him nec-'ssary, vitli such t‘xplan- 
atory observations as may be required to exhibit the reasons and occasions 
for proposing such laws ; and he shall also transmit fair copies of the Journals 
and Minutes of the proceedings of the Parliament of Our .s,aid Common wealtli, 
which he is to require from the clerks, or other proper officers in that behalf, 
of the said Parliament. 

A"III. zAnd we do farther authorize and empower Our .said Go’trernor- 
General, as he shall see occasion, in Our name and on Our behalf, v\hen anv 
crime or offence against the laws of Our Commonwealth has been committed 
for which the offender may be tried within Our said Commonwealth, to grant 
a pardon to any accomplice in such crime or offence who shall give such infor- 
mation as shall lead to the conviction of the principal oFi’ender, or of any one 
of such offenders if more than one ; and further, to grant to any offender 
convicted of any such crime or offence in any Court, or before any Judge, 
Justice, or Magistrate within our said Commonwealth, a pardon, mther free 
O’'- subject to lawful conditions, or any respite of the execution of the sentence 
of any such offender foy such period as to Our said Governor General may 
seem fit, and to remit any fines, penalties, or forfeitures which may become 
due and payable to Hs. Provided alway.s, that Our said Governor-General 
shall not in any case, except wffiere the offence has been of a political nature,, 
make it a condition of any pardon or remission of sentence that the offender 
shall be banished from or shall absent himself from Our said Commonwealth. 
And We do liereby direct and enjoin that Our said Governor-General shall not 
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pardon or reprieve any such offender without first receiving in capital cases 
the advice of the Executive Council for Our said Commonwealth, and in 
other cases, the advice of one, at least, of his Ministers , and in any case 
in which such pardon or reprieve might directly affect the interests of Our 
Empire, or of any country or place beyond the jurisdiction of the Government 
of Our said Commonwealth, Our said Governor-General «hall, before deciding 
as to either pardon or reprieve, take those mteresis specially into his own 
personal consideration in conjunction with such advice as aforesaid. 


IX. And wheieas great prejudice may happen to Our service and to the 
security of Our said Commonwealth by the absence of Our said Governor- 
General, he shall not, upon any pretence whatever, quit our said Common- 
wealth without having first obtained leave from Us for so doing under Our 
Siiin Manual and Signet, or through one of Our Principal Secretaries of State. 

V.K.T. 


INvSTRUCtions to the 

Governor-General and Commander-m Chief of the 
Commonwealth op Australta. 


It will be seen that these instructions fully recognise the prin- 
ciple of responsible government under the Constitution of the Com- 
monwealth. The Governor-General is directed and enjoined to 
exercise the prerogative of pardon pursuant to the advice of the 
Executive Council of the Commonwealth. These instructions stand 
out in remarkable contrast to those imparted to Sir Charles 
Darling, Governor of Victoria, signed “ V. Rg.” bearing date 
23rd June 1863, which contained the following paragraph — 

XIII. Now, We do hereby direct and enjoin you to call upon the Judge 
presiding at the trial of any offender who may from time to time be condemned 
to suffer death by the sentence of any court within Our said Colony, to make 
to you a mitten report of the case of such offender and such report of the said 
judge shall by you be taken into consideration at the first meeting thereafter 
which may be conveniently held, of Our said Executive Council, where the 
said judge shall be specially summoned to attend, and you shall not pardon 
or reprieve any such offender as aforesaid unless it shall appear to you expedient 
so to do, upon receiving the advice of our Executive Council therein, but in 
all such cases you are to decide either to extend or to with -hold a pardon or 
reprieve according to your own deliberate judgment, whether the members of 
Our said Executive Council concur therein or otherwise ; entering neverthe- 
less on the minutes of the said Council a minute of your reasons at length, in 
case you should decide any such question in opposition to the judgment of 
the majority of the members thereof 

The circumstances under which those instructions were after- 
wards altered as the result of persistent protests by the Hon. 
Gboege Higinbotham, in his capacity as a pri-sate citizen, as well as 
a statesman and a judge of the Supreme Court of Victoria, constitute 
a very interesting episode in constitutional history. It is hut just 
to Sir Hbney Holland (afterwards Lord Knutsboed) to say that 
when he was Secretary of State for the Colonies in July 1898, he 
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having considered Mr. Higinbotham's representations and protests 
coninnnxicated to him through Governor Sir Henry Loch, re* 
drafted the Colonial Governor’s instructions, substantially in theii* 
present form, omitting those inconsistent with the principle of 
responsible government so strenuously objected to by Mr. Higcn- 
BOTHAM. The amended instructions were published in the Victorian 
Government Gazette on 2nd September 1892 

Lord Kntjtseord went out of office tow'ard the end of 1892 
and one of his last official acts was the issue of the new* instruction 
which were signed V.R.I.” on the 9th July of the same year. 
“ The Victorian new^spapers ” (wnote Professor Ed\vard E. Morris, 
in his Memoir of George Higinhoifiam) commented on the change 
and praised the wisdom of the Colonial Office in making it, but no 
one remembered the Victorian politician whose persistent efforts 
were at last successful. The number of the Gazette w'as published 
only four months before George Higinbotham's death ” : p. 229. 

Salary of Governor- General. 

3. Tliete shall be payable to tlie Queen otit of the 
Consolidated Revenue fund of the Comnlon^vealth, for 
the salary'^ of the Governor-General, an annual sum 
which, until the Parliament otherwise provides, shall 
be ten thousand pounds. 

The salary of a Governor-General shall not be 
altered during his continuance in office. 

§ 22. “ SALARY OF THE GOVERNOR-GENERAL.” 

LEGISLATION. 

In addition to the official salary of the Governor-General, 
Parliament makes annual provision for the payment of certain 
charges and expenses in connection with the office and in comiection 
with the upkeep of Government Houses in Sydney and Melbourne. 
In 1917-18 these expenses were as foUow's : — Official secretary’s office 
salaries £1,980 ; contingencies, including cost of cables to British 
Government £8,424 ; repairs, fittings, furniture, lighting £6,351 ; 
supervision of work ^120 — Total £16,875. 

Provisions relating to Governor- General. 

4. The provisious of this Constitution relating to 
the Governor-General extend and apply to the Governor- 
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General for the time being, or such person as the Queen 
may appoint to administer the Government of the 
Gommon wealth ; but no such person shall be entitled 
to receive any salary from the Commonwealth in 
respect of any other office during his administration of 
the Government of the Commonwealth. 

Sessions of Parliament. — Prorogation and Dissolution. 

6. The Governor-General may appoint such times 
for holding the sessions of the Parliament as he thinks 
fit, and may also from time to time, by Proclamation 
or otherwise, prorogue the Parliament, and may in like 
manner dissolve^® the House of Representatives. 

Summoning Parliament. 

After any general election the Parliament shall be 
summoned to meet not later than thirty davs after the 
day appointed for the return of the vTits. 

First session 

The Parliament shall be summoned to meet not 
later than six months after the establishment of the 
Commonwealth. 

§23. “MAY DISSOLVE THE HOUSE OF 
REPRESENTATIVES.’ ^ 

The Dissolution Power. 

In the United Eangdom the power of the Sovereign to dissolve 
Parhament is called a prerogative of the Crown, being derived from 
time immemorial. In the Colonies and Dominions it is rather a 
statutory power than a common law prerogative Whatever be its 
proper designation it is an authority of immense value and utility 
in bringing about harmony and co-operation between the various 
branches of the Legislature, or in establishhig a proper workable 
relation between the executive and the Legislature. This power 
maj he exercised by the Sovereign or by a Representative of the 
Sovereign at any time, subject only to the constitutional rule, which, 
under parliamentary government, necessitates that it shall be 
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advised by a Minister of State directly responsible to the Chamber 
having the initiative of supplies. It has been termed '' the most 
popuJar of all the prerogatives of the Crown, which can never be 
exercised except for the benefit of the people, because it makes 
them arbiter of the dispute.” It appeals to the people, in the last 
resort, to determine the policy which shall prevail in the govern- 
ment of the nation, and the Minister by w^hom that policy shall be 
carried out : TodcVs Parliamentary Government %n the British 
Colonies, 2nd ed., p. 759. 

It is, however, a power which should be resorted to with great 
caution and forbearance. Frequent, unnecessary or abrupt dis- 
solutions of Parliament inevitably tend to blunt the edge of a 
great instrument, given to the Crown for its protection ; and. 
whenever they have occurred, they have been fraught with danger 
to the Commonwealth. It must be exercised by the Sovereign and 
by a Representative of the Sovereign, after due inquiry, in the exer- 
cise of an unfettered judgment. Upon such an occasion, .the 
Sovereign or his Representative ought by no means to be a passive 
instrument in the hands of his Ministers. It is not merely his right 
but his duty to exercise his judgment in the advice they may tender 
to him ; though, by refusing to act upon that advice, he incurs a 
serious responsibility, if they should in the end prove to be supported 
by public opinion. There is, perhaps, no case in which this respon- 
sibility may be more safely and more usefully incurred than when 
Ministers have asked to be allowed to appeal to the people from a 
decision pronounced against them by the House of Commons. 
For they might prefer this request when there w^as no probability 
of the vote of the House being reversed by the nation and when a 
dissolution would be injurious to the public interests. In such a 
case the Sovereign ought clearly to refuse to allow a dissolution : 
TodPs Parliamentary Government in the British Colonies, 2nd ed., 
p. 760. 

The Sovereign has an undoubted constitutional right to with- 
hold his consent to the application of a Minister that he should 
dissolve Parliament. If the Minis-fer to whom a dissolution has 
been refused is not willing to accept the decision of the Sovereign, 
it is his duty to resign. He must then be replaced by another 
Minister, who is prepared to accept full responsibility for the act 
of the Sovereign and for its consequences, in the judgment of Par- 
liament, It is evident, therefore, that when in the exercise of this 
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prerogative a dissolution is either granted or refused, the Sovereign 
must be sustained and justified by the advice of a responsible Minister. 
If this be constitutionally necessary in the case of the Sovereign, it 
is doubly so in the case of his Representative in the Colonies and 
Dominions. For the Sovereign is not personally responsible to 
any earthly authority ; but a Governor is directly responsible to 
the Crown for every act of his administration It rests with the 
Sovereign, in the United Kingdom, or, in a Colony or Dominion, 
with the Representative of the Sovereign — to determine the ques- 
tion whether, in a particular instance, a dissolution of parliament 
shall or shall not be allowed : Todd, id., 761. 

Reasons for Granting a Dissolution. 

The following have been generally accepted as reasons justifying 
the exercise of the power of dissolution by a Colonial Governor on 
the advice of his Ministers. 

(1) That the Ministry has been defeated in the House originat- 
ing supplies on some great question of legislative importance on 
which an appeal to the electors is desirable. 

(2) That the Ministry has been defeated in a House which 
was elected under the auspices of its opponents. 

(3) That there is reasonable ground to believe that an adverse 
vote carried in the popular chamber against the Government does 
not represent the opinion and wishes of the country, and would be 
reversed by a new House. 

(4) That the majority against the defeated Ministry is so small 
as to make it improbable that a strong Government could be formed 
from the opposition. 

(5) That an appeal to the electors is necessary in order to 
restore harmony and reconciliation between the two contending 
Houses of Parliament. 

(6) That the condition of parties in the popular chamber is 
such that there are no reasonable prospects of any Ministry obtain- 
ing sufficient support to enable it to conduct the public business 
satisfactorily. 

Grounds for Refusing. 

It is generally considered in Parliamentary practice that the 
following are reasonable grounds for a Colonial Governor refusing 
to act on the advice of his Ministers to grant a dissolution. 
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(1) That the Governor has the constitutional discretion, and 
that in view of the whole political situation a dissolution would not 
be desirable in the public interests. 

(2) That an adverse vote has been passed in the popular 
chamber against a Ministry on a purely administrative matter and 
not on a matter of legislation of great importance 

(3) That the Governor deemed it his duty in existing circum- 
stances to put himself into communication with the party by which 
the adverse vote has been carried and to endeavour to form a Ministry 
without being obliged to resort to a course which he considers 
would be a penal dissolution. 

(4) That there is a reasonable prospect for believing that existing 
difficulties in Parliament might be disposed of without resorting to 
a dissolution. 

(5) That there is no reasonable assurance that a dissolution 
would produce a working majority in favour of the defeated Ministry. 

(6) That no supply to carry on the public service has been 
granted by Parliament. 

(7) That a conditional promise of a dissolution has been granted 
the Premier upon his undertaking to form a new Ministry. 

(8) That a ministry has been defeated in the House of its own 
choice elected under its own auspices. 

Colonial Precedents for Refusing. 

The following are precedents of the refusal of a dissolution of 
Parliament by Colonial Governors, notwithstanding the advice of 
their Colonial Ministers : — 

By Governor Head to the Bbown Administration in Canada 
1858. 

By Viscount Cantebbtjby to the Dxjfey Administration in 
Victoria in June, 1872 

By Sir Geobge Bowen to the Staeeobd Ministry in New 
Zealand in October 1872. 

By the Marquis of Nobmanby to the Gbey Ministry, New 
Zealand, in November 1877. 

By Sir WnxiAM Stawell, Lieutenant of Victoria, to the iSrst 
Bebby Ministry in August 1875. 



Sec. 6.] 


POWER TO DISSOLVE. 


235 


By Governor Weld to the Crowther Ministry in Tasmania, 
in March 1878. 

By the Lieutenant-Governor of Quebec to the Jolly Ministry, 
in October 1879. 

By Sir Johk Madden, Lieutenant Governor in Victoria to 
the Elmslie Labour Ministry in December 1913. 

In May 1877 Governor Weld in a des]Datch vTote to the Colonial 
Office : “In all cases the Representative of the Crown should be more 
careful in granting a dissolution than the Crown might be in England.” 

In refusing a dissolution to the Elmslie Labor Ministry in 
December 1913, Sir Johi^ Madden, Lieutenant-Governor of Victoria, 
said : “A dissolution is, as I believe, never used as a penalty, but 
always to obtain a decision of the people as to the policy to be 
pursued hy Parliament.” 

Referring to the claim of the Labor Ministry for a dissolution 
on the grounds that the then Victorian Assembly was elected 
under the auspices of the opponents of the Ministry, Sir John 
Madden said : — ‘‘ The principle here adverted to is one which is 
important, when a member is invited to form an Administration, 
after having defeated a Government which held office when a general 
election was held, and which was supported by the electors ; or 
which had been formed or sustained as the result of a general 
election. In such a case, if the member who defeats such a Govern- 
ment has a small or uncertain majority, he sometimes asks for a 
dissolution, to enable him to obtain adherents definitely pledged to 
him, and he frequently is given such a dissolution for the reason 
indicated by the Premier. In the present instance, if the Premier 
had asked for a dissolution as a condition of his undertaking to form 
a Government, and if he could have shown me that he had a reason- 
ably well-founded belief that he coixld obtain a majority at an elec- 
tion to support his policy, I would have seriously considered that 
proposal.” 

With reference to the contention of the defeated Ministry that 
there were reasonable grounds to beheve that the adverse vote did 
not represent the opinion and wishes of the country and should be 
reversed by a new Parliament, His Excellency said : — “ I am not 
aware of any sufficient ground to so believe in this instance. It is 
true that the party which supports the Premier Mr. Elmslie did 
gain three out of five elections which have taken place at by-elec- 
tions during the present Parliament, but no manifestation of import- 
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ance of any ciiange of opinion, in the country nor of any marked 
resentment at the defeat of the Government now complained of 
has been made by the electors, and I think that that ground also is 
not well founded.” 

Dealing with another ground, that the condition of parties in 
the House afforded no reasonable prospect of anj^ Government 
obtaining sufficient support, His Excellency said : — ‘'In m}^ opinion, 
it would be impossible to form a just conclusion that the condition 
of parties in the present House is such as is indicated on this ground. 
A number of members, comprising a very large majority of the 
House, affirm that, though some of them have differed in the past, 
they are now generally agreed, and that a Government can now be 
formed from their number, which will have their united support ” : 
Argus. 20 bh December, 1913. 

Commonwealth Precedents. 

The history of the Commonwealth shows that the Representa- 
tive of the King in Australia has not alwa3:^s been a passive instru- 
ment in the hands of Ministers defeated in Parliament advising a 
dissolution. There have been, altogether, three decisive ministerial 
defeats in the House of Representatives, followed in each instance 
by the defeated Prime Minister applying to the Governor-General 
for the dissolution of Parliament and as many refusals to grant the 
same. The first precedent occurred on the 17th August, 1904, 
on the defeat and resignation of the J. C. Watsoh Labor Adminis- 
tration. On the 17th August, 1904 {vide Hansard, page 4265, 
vol. 21), Mr. Watson informed the House of Representatives that 
he had offered certain adduce to the Governor-General (Lord North- 
cote), upon which His Excellency did not see fit to act, and thab he 
then tendered the resignation of himself and colleagues. It was 
assumed that this advice related to the dissolution, bub the fact 
was not stated. 

On the 5th July, 1905 {vide Hansard, page 134, voL 25), Mr. 
(afterwards Sir) George Reid informed the House of Representatives 
that Ministers had decided to tender to His Excellency (Lord North- 
cote) advice for the dissolution of the House, and that His Excel- 
lency did not see fit to accept that advice, whereupon Ministers 
tendered to him their resignations. 

On 27th May 1909, the first Fisher Ministry was defeated on 
the address in reply and an adjournment carried against them 
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on the motion of Mr. Alfred Deakin who had joined the opposition 
under Mr. (now Sir) Joseph Cook and formed the Fusion party. 
Thereupon Mr. Fisher applied to the Governor-General (Earl 
Dudley) for a dissolution. A lengthy memorandum in support of 
the request was prepared by Mr. W. M. Hughes, the Attorney- 
General in the Fisher Government and was presented to the Governor 
General. On 1st June Hi'^ Excellency gave a formal reply refusing 
to dissolve without assigning any reasons : Argu^, 2nd June 1909. 

Double Dissolution. 

The foregoing observations and precedents do not appl}^ to a 
double dissolution of the Senate and House of Representatives 
under the Constitution, section 57 ; as to that a different state of 
law and facts arise See Note to section 57. 

Y early session of Parliament. 

6. There shall be a session of the Parliament once 
at least in every year, so that twelve months shall not 
intervene between the last sitting of the Parliament in 
one session and its first sitting in the next session. 

Part IT. — The Sesate. 

The Senate. 

7. The Senate^* shall be composed of senators for 
each State, directly chosen by the people of the State, 
voting, until the Parliament otherwise provides, as one 
electorate. 

But until the Parliament of the Commonwealth 
otherwise provides, the Pailiameut of the State of 
Queensland, if that State be an Original State, ma3r 
make laws dividing the State into divisions and deter- 
mining the number of senators to be chosen for each 
division, and in the absence of such provision the State 
shall be one electorate. 

Until the Parliament otherwise provides there shall 
be six senators for each Original State. The Parlia- 
ment may make laws increasing or diminishing the 
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number of senators for each State, btit so that equal 
representation of the several Original States shall be 
maintained and that no Original State shall have less 
than six senators. 

The senators shall be chosen for a term of six years, 
and the names of the senators chosen for each State 
shall be certified by the Governor to the Governor- 
General. 

§24. “THE SENATE.” 

The Senate as framed by the Federal Convention was one of 
the most conspicnons and certainly the most important of ah the 
Federal features of the Constitution, using the word Federal in the 
sense of linking together and uniting a number of co-equal political 
communities under a common system of governmenfc. The Senate 
was designed to be not merely a branch of a bicameral Parliament ; 
nor merely a second chamber of revision and review representing 
the sober second thought of the nation, such as the House of Lords 
is supposed to be in the British Constitution.; it was intended to 
be ail that, but something more than that. It was to be the chamber 
in which the Australian States, considered as separate entities and 
corporate parts of the Commonwealth were represented. They 
were to be so repiesented for the purpose of enabling them to 
maintain and protect their constitutional rights against attempted 
invasions, and to give them every facility for the advocacy of 
their peculiar and special interests, as well as for the ventilation 
of their grievances. It was not deemed sufficient that they should 
have a Federal High Court to appeal to for the review of Federal 
legislation which they might consider to be in excess of the juris- 
diction of the Federal Parliament. In addition to the legal remedy 
it was considered advisable that original States, at least, should be 
endowed with a parity of representation in one Chamber of the 
Parliament for the purpose of enabling them to effectively resist 
in the legislative stage, proposals threatening to invade and violate 
the domain of rights reserved to the States. 

The ideal Senate of the Convention has not been realized ; the 
Senate has been one of the great disappointments of federation. 
In this case tne framers of the Constitution did not build better 
than they knew. They designed and built according to their lights, 
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and according to precedents. They expected that the Senate 
would attract to its membership all the best and strongest repre- 
sentative men in Australia to whom the motto would be None for 
Party, all for the State ’’ ; this anticipation has not been realized. 
In actual practice the Senate has become a Chamber composed of 
members representing political parties similar in composition to 
those of the House of Representatives. Instead of being a Council 
of States, it iaas become a party chamber. The principle of equahty 
of State representation in the Senate was conceded for the protec- 
tion of State rights and not for the representation of political 
parties. This unexpected development has been brought about 
to some extent by the evolution of new political parties and new 
pohtical forces in Australia which were beyond the ken and vision 
of the framers of the Constitution. It was never expected that 
political organization and machine politics kno^vn as the Caucus 
system and the system of voting by party tickets would become 
within a few years after Federation such a perfect science, that the 
electors would practically be deprived of the right of choosing and 
nominating candidates for the Senate and that such choice and 
nomination would by party organization and party discipline 
become the monopoly of a few and that in voting for candidates 
for the Senate electors would be required to vote for bunches of 
men whose names are bracketed together in a ticket, thereby exclud- 
ing the nomination of desirable candidates who would not stoop 
or bow down to party managers and party organizers. Whatever 
objections may be taken to the choice of American Senators by the 
various State Legislatures, anti-democratic as it is, it has not had 
the effect of excluding from the American Senate, the strongest, 
the most gifted and most eloquent statesmen in the United States. 

It has been proposed that there should be a reform in the 
method of choosing members of the Australian Senate by abolishing 
the one electorate in each State provided by the Constitution, 
section 7, and by substituting three electorates in each State, each 
of the three electorates returning two Senators retiring by rotation 
one every three years. Such a reform would be within the com- 
petence of the Parliament of the Commonwealth to adopt, as the 
present method of voting in one electorate in each State is only a 
temporary one to remain until the Parliament otherwise provides. 
Such a change might possibly be an improvement on the existing 
system and would prevent the Senate elections from being such a 
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scramble as they are at present, when thousands of electors in Aus- 
tralia go to the poll and vote blindly not knowing anything about 
the Senate candidates, for whom they vote according to party 
ticket, whilst thousands of others vote carelessly and recklessly 
with absolute disregard to the names or identity of the candidates 
opposite whose names they place the regulation mark. 

Qualification of electors. 

8. The qualification of elec tor of senators shall be 
in each State that which is prescribed by this Constitu- 
tion, or by the Parliament, as the qualification for 
electors of members of the House of Eepresentatives ; 
but in the choosing of senators each elector shall vote 
only once. 

§25. ‘^QUALIFICATIONS OF ELECTORS OF SENATORS.” 

LEGISLATION 

Commonwealth Franchise Act 1902 . 

Qualifications of Electors. 

Subject to certain disqualifications all persons not under 21 
years of age male or female, married or single, who have lived in 
Australia for six mouths continuously, who are natural born or 
naturalized subjects of the King and whose names are on the elec- 
toral roll for any electoral division are entitled to vote at the election 
of members of the Senate and the House of Representatives. No 
person who is , of unsound mind or attainted of treason or who has 
been convicted and is under sentence or subject to be sentenced 
for any offence punishable under the law of any part of the King’s 
Domiuions by imprisonment for one year or longer, is entitled to 
be so placed on the electoral roll or to vote at any election of members 
of the Senate or the House of Representatives. No aboriginal native 
of Australia, Asia, Africa or the Islands of the Pacific except New 
Zealand is entitled to have his name placed on an electoral roll 
unless so entitled under the Constitution, section 41. 

Method of election of senators. 

9. The Parliament of the Commonwealth may make 
laws prescribing the method of choosing senators, but 
so that the method shall be uniform for all the States. 
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Subject to any such law, the Parliament of each State 
may make laws prescribing the method^® of choosing 
the senators for that State. 


Times and places. 

The Parliament of a State may make laws for 
determining the times and places of elections of senators 
for the State. 

§26. ‘‘METHOD, OP CHOOSING SENATORS.” 

LEGISLATION, 

Senate Elections Act 1903. 

Commonwealth Electobal Act 1902-11, Section 150. 

Commonwealth Electobal Act 1918, Section 123. 

The Senate Elections Act 1903 makes provision for the election 
of senators to fill periodical triennial or casual vacancies. The elec- 
tion of senators to fill both periodical and casual vacancies have 
to be conducted at one and the same election. The number of 
candidates required to be elected at the election must be the whole 
number required to fill the periodical and the casual vacancies. 
Those of the elected candidates to the number of the periodical 
vacancies who received the largest number of votes are deemed to 
be elected to fill the periodical vacancies whilst the elected candi- 
dates who are not elected to fill the periodical vacancies are deemed 
to be elected to fill the casual vacancies for the unexpired balance 
of the term annexed to those vacancies. 

The following is the present electoral method of choosing 
senators : — 

(1 ) In a Senate election a voter must mark his vote on his 
ballot-paper as follows : — 

{a) where his ballot-paper is a ballot-paper in accordance 
with Form E in the Schedule to the Electoral Act — by 
making a cross in a square opposite the name of each 
candidate for whom he votes ; 
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(6) where he rotes at a polling place on polling day in accord- 
ance with the regulations relating to absent voting — in 
the manner prescribed by those regulations , and 

(c) where he votes by post under the provisions of Part XII. 
of the Act — in the manner prescribed by the regulations 
relating to voting by post. 

(2.) In a Senate election a voter must vote for the full number 
of candidates to be elected. 

Application of State laws. 

10. Until the Parliament otherwise provides, but 
subject to this Constitution, the laws in force in each 
State, for the time being, relating to elections for the 
more numerous House of tlie Parliament of the State 
shall, as nearly as xoracticable, apply to elections^^ of 
senators for the State. 

§27. ‘‘ELECTIONS OF SENATORS.” 

LEGISLATION. 

Commonwealth Electojial Act 1902-1911. 

Commonwealth Electobal Act 1918. 

The Commonwealth Electoral Act 1902-1911 made general 
arrangements for the election of senators concurrently wdth the 
election of members of the House of Representatives ; for the 
preparation of roils of electors one common roll being used ; for 
the nomination of candidates ; for the conduct of the polling ; 
the Senate electors voting in each State as one electorate ; voting 
by ballot in the polling booths ; voting by post and absent voting 
out of the polling booth ; the scrutiny ; the return of the writs ; 
limitation of electoral expenses ; the prohibition of bribery, undue 
influence and certain acts constituting electoral offences. Voting 
by post was abolished by an Act passed in 1911 and ^vas restored 
by the Act of 1918 ; the absent voting out of a polling place pro- 
visions are omitted. 


Failure to choose senators. 

11. The Senate may proceed to the despatch of 
business, notwithstanding the failure of any State to 
provide for its representation in the Senate. 
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, Issue of writs. 

12. The Governor of any State naay cause writs^® 
to be issued for elections of senators for the State. In 
case of the dissolution of the Senate the writs shall be 
issued within ten days from the proclamation of such 
dissolution. 

§28. ‘‘WRITS TO BE ISSUED.” 

LEGISLATION. 

Commonwealth Electoral Act 1902 - 1011 , Sections 86 - 90 . 
Commonwealth Electoral Act 1918 , Sections 59 ; 60 ; 62 ; 65 . 

Senate Elections Act 1903 , Section 7 . 

Writs for the elections of senators and members of the House 
of Representatives may be in the forms xM'oscribed in the schedule 
of the Electoral Act, and they fix the dates for the nomination, the 
polling, and the return. The writs for return of senators are 
addressed to the Commonwealth electoral officer for the State in 
which the election is to be held. Writs for the election of members 
of the House of Pvepresentatives are addressed to the respective 
divisional returning officers for the divisions in which the elections 
are to be held, 

Rotation of senators. 29 

13. As soon as may be after tbe Senate first meets, 
and after each first meeting of the Senate following a 
dissolution thereof, the Senate shall divide the senators 
chosen for each State into tw'O classes, as nearly equal 
in number as practicable ; and the places of the 
senators of the first class shall become vacant at the 
expiration of [the third year], three years, and the places 
of those of the second class at the expiration of [the 
sixth year], six years, from the beginning of their term 
of service ; and afterwards the places of senators shall 
become vacant at the expiration of six years from the 
beginning of their term of service. 

The election to fill vacant places shall be made 
[in the year at the expiration of which] within one year 
before the places are to become vacant. 
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For the purposes of this section fche term of ser\dce 
of a senator shall he taken to begin on the first day of 
[January] July following the day of his election, except 
in the cases of the first election and of the election next 
after any dissolution of the Senate, when it shall be 
taken to begin on the first day of [January] July preced- 
ing the day of his election. 

§29. ''ROTATION OF SENATORS.” 

LEGISLATION. 

Constitution Alteration (Senate Elections) 1906. 

The above reprint of the Constitution, section 13, shows how 
the section stood as originally passed into law by the Imperial Parlia- 
ment and as it now stands amended by the Constitution Alteration 
(Senate Elections) 1906. The -words in brackets have been repealed 
and the amendments are shown in broad black letters. The amend- 
ing Act inter alia reads as follows : — 

(а) The terms of service of the senators whose places would, 
but for this Act, become vacant at the expiration of the year One 
thousand nine hundred and nine are extended until the thirtieth 
day of June One thousand nine hundred and ten. 

(б) The terms of service of tne senators whose places would, but 
for this Act, become vacant at the expiration of the year One- 
thousand nine hundred and twelve are extended until the thirtieth 
day of June One thousand nine hundred and thirteen. 

(c) This Act shall not be taken to alter the time of beginning 
of the term of service of any senator elected in the year One thousand 
nine hundred and six. 

This was the first proposed alteration of the Constitution of 
the Commonwealth submitted to the electors for ratification or 
rejection. The votes recorded in the affirmative and the negative 
are given on page 20 of this work. 

Further provision for rotation. 

14. Whenever the nnmber of senators for a State 
is increased or diminished, the Parliament of the Com.- 
monv’-ealth may make such provision for the vacating 
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of the places of’ senators for the State as it deems 
necessary to maintain regularity in the rotation. 

Casual vacancies. 

15. If the place of a senator becomes vacant®'^ 
before the expiration of his term of service, the Houses 
of Parliament of the State for which he was chosen 
shall, sitting and voting together, choose a person to 
hold the place until the expiration of the term, or until 
the election of a successor as hereinafter provided, 
whichever first happens. But if the Houses of Parlia- 
ment of the State are not in session at the time when 
the vacancy is notified, the Governor of the State, with 
the advice of the Executive Council thereof, may 
appoint a person to hold the place until the expiration 
of fourteen days after the beginning of the next session 
of the Parliament of the State, or until the election of 
a successor, whichever first happens. 

At the next general election of members of the 
House of Representatives, or at the next election of 
senators for the State, whichever first happens, a 
successor shall, if the term has not then expired, be 
chosen to hold the place from the date of his election 
until the expiration of the term. 

The name of any senator so chosen or appointed 
shall be certified by the Governor of the State to the 
Governor-General. 

§ 30. “ IF THE PLACE OF A SENATOR BECOMES VACANT.” 

LEGISLATION. 

Commonwealth Eleotoeal'Act 1902-1911, Section 192. 

Commonwealth Electoeal Act 1918, Section 183. 

Senate Elections Act 1903. 

A casual vacancy means a vacancy in the place of a Senator 
occurring before the expiration of his term, as by death or resigna- 
tion. A periodical vacancy is one occurring at the expiration of 
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the term of a senator. When at an election of senators for a State 
to fill periodical vacancies one or more senators are to be elected 
to fill casual vacancies the provisions of the Act apply. The elec- 
tion of Senators to fill the periodical vacancies and of senators to 
fill the casual vacancies shall be conducted as one election of senators. 
The number of candidates required to be elected at the election 
shall be the whole number required to fill the periodical and the 
casual vacancies. Those of the elected candidates, to the number 
of the periodical vacancies, who receive the greatest number of 
votes shall be elected to fill the periodical vacancies. In the event 
of an equality of votes between two or^ more elected candidates, 
not all of whom can be elected to fill the periodical vacancies, the 
Commonwealth electoral officer for the State shall give a casting 
vote for the purpose of deciding which of them shall be elected 
to fill the periodical vacancies. The elected candidates who are 
not elected to fill the periodical vacancies shall be elected to fill the 
casual vacancies. 

The Commonwealth electoral officer shall — (a) in declaring the 
result of the election, declare the names of the candidates elected 
to fill periodical vacancies, and the names of the candidates elected 
to fill casual vacancies ; (6) in certifying by endorsement on the 
original writ the names of the candidates elected, certify which of 
them are elected to fill periodical vacancies, and which of them are 
elected to fill casual vacancies. 

Casual Vacancies. 

At the end of the year 1906 the places of three of the senators 
for South Australia became vacant by effiuxion of time under the 
provisions of section 13 of the Constitution. An election was held 
in due course, and three persons (Sir J. Symon, Wm. Russell and 
Joseph Vabdoh were returned as duly elected. Upon a petition, 
presented to the Court of Disputed Returns under the provisions 
of the Commonwealth Electoral Act 1902 it was declared that the 
election was void so far as regarded one of them (Joseph Vardon). 
Thereupon both Houses of the Parliament of South Australia, 
assuming to act under the provisions of the Constitution, section 15, 
sat together and chose a person (Mr. J, V. 'O.Loughlih) to hold the 
place of the senator whose place had become vacant ; this choice 
was certified by the Governor, and the person so chosen sat and 
voted as a senator. 
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An application was made to the High Court on benalf of Mr. 
Vardon for a prerogative writ of mandamus addressed to the 
Governor of the State of South Australia, commanding him to cause 
a writ to be issued for the election of a senator to fill a vacancy. 

The applicant (Mr. Vardon) contended that the case was not 
within the Constitution, section 15, and that the attempted choice 
of the Houses of Parliament was a mere nullity. He maintained 
that when the election of a senator elected at a popular election 
becomes ineffective for anj^ reason, a new popular election must be 
held, for wdiich purpose the Governor of the State is bound to cause 
a writ to be issued, and that the performance of this duty may be 
enforced by mandamus. 

On behalf of the Governor of South Australia it was contended 
that section 15 applies to all cases in which there has been an election 
de facto, and that in such a case every person returned has a term 
of service, which may expire with the declaration of the Court of 
Disputed Heturns that he was not duly elected ; that, since chal- 
lengeable elections become unchallengeable at the expiration of 
the time allowed for petitioning, an irregular election is voidable 
and not void, and that the words “ the place of a senator ” in section 
15 consequently mean the place de facto occupied, whether de jure, 
or not ; that, whatever may be the proper mode of choosing a 
senator under the circumstances, a mandamus will not lie against 
the Governor of a State. 

The High Court {jper Mr. Justice* Baeton), said : — “ That with 
regard to the election of senators, although the Governor is the 
person designated to bring into operation certain provisions of the 
Constitution which ought to be brought into operation, and which 
cannot be Imought into operation without his action, he cannot be 
regarded quoad hoc as an officer of the Common\vealth. The States 
are not subordinate to the Commonwealth, and the Commonwelath 
judiciary cannot command the constitutional head of a State to do 
in that caj)acity an act which is primarily a State function. If, 
indeed, this Court could in any case undertake to command the 
necessary steps to be taken to secure the full representation of a 
State in the Senate, it is not easy bo see why its authority should be 
limited to the case where the mode of choice alleged to be appropriate 
is a popular election. There are, in fact, three modes in which the 
place of a senator may be filled — ^popular election, choice by both 
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Houses of Parliament, and appointment by the Governor with 
the advice of the Executive Council. In a case where the choice 
ought to be made by both Houses of Parliament it is quite clear 
that this Court could not command those Houses to meet and choose 
a senator, and it would be immaterial whether a writ had or had not 
been issued by the Governor for holding a popular election. It is 
equally clear that the Governor could not be commanded to do an 
act which he can only do with the advice of the Executive Council. 
As, therefore, this Court wmild have no authority to correct by 
mandamus a mistake of one kind as to the mode of choice, it seems 
clear that it was not intended to have authority to interfere by 
mandamus in such matters at all. 

“ Apart from these considerations we think that a mandamus 
will not lie to the Governor of a State to compel him to do an act 
in his capacity of Governor. There is, of course, no British precedent 
for such a writ. Reference was made in argument to the cases in 
which it has been held that an action will lie against a Colonial 
Governor for wrongful acts done by him. But it by no means 
follows that, because a Governor is liable to an action for a wrongful 
act done hy him to the prejudice of an individual, he is liable to 
be commanded by mandamus to repair an omission to do a lawful 
act. 


It is settled law that a mandamus will not lie against an officer 
of the Crown to compel him to do an act which he ought to do as 
agent for the Crown, unless he also owes a separate duty to the 
individual seeking the remedy. We do not think that the Governor 
of a State in the issuing of a writ for the election of senators is acting 
as agent for the Sovereign in this sense, since the duty imposed by 
the Constitution is imposed by Statute law and not by delegation 
from the Sovereign himself But, as already pointed out, it is a 
duty cast upon him as head of the State. And the same reasons 
which prevent a Court of law from ordering the Sovereign to perform 
a constitutional duty are applicable to a case where it is alleged that 
the constitutional head of a State has by his omission failed in the 
performance of a duty imposed on him as such head of the State. 

'' In our opmon the Governor of a State is not, so far as regards 
the matter now in question, an officer of the Commonwealth within 
the meaning of the section. Nor do we think that the Judiciary Act 
has enlarged the jurisdiction of the Court in this respect. 
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For these reasons we hold that the application fails. We 
refrain from expressing any opinion upon the other important and 
difficult question which the applicant desires to have decided. It 
seems to he clear that the question whether there is or is not now a 
vacancy in the representation of South Australia in the Senate is 
one of the questions to be decided by the Senate under the Constitu- 
tion, section 47 ‘ unless the Parliament otherwise provides ’ Parlia- 
ment can, no doubt, confer authority to decide such a question upon 
this Court, whether as a Court of Disputed Returns or otherwise. 
But until the question is regularly raised for decision we reserve 
our opinion upon it ” : The King v. The Governor of the State of 
South Australia, (1907) 4 C.L.R., at pp. 1506-1513. 

Subsequently on a petition to the Senate, removed into the 
High Court as the Court of Disputed Returns under section 2 of 
the Disputed Elections and Qualifications Act 1907, it was held, 
that the vacancy existing after the declaration by the Court of 
Disputed Returns was not a vacancy arising in the place of a senator 
before the expiration of his term of office within the meaning of 
section 15 of the Constitution, and, therefore, the choice or election 
of a Senator by the State Parliament was null and void : Vardon 
V. O' Loughlin, 5 C.L.R., 201. 

Qualifications of senator. ' 

16 The qualifications^^ of a senator shall be the 
same as those of a member of the House of Eepresenta- 
tives 


§31. “QUALIFICATIONS OF A SENATOR.” 

LEGISLATION. 

Commonwealth Franchise Act 1902. 
Commonwealth Electoral Act 1902-11, Sections 95. 96, 206, ( a ). 

Commonwealth Electoral Act 1918, Sections 39, 69, 70, 211. 

To entitle a person to be nominated as a senator or a member 
of the House of Representatives, he must be qualified under the 
Constitution, section 34, to be elected as a senator or a member 
of the House of Representatives. A disqualification provided 
by the Act of 1902-11, section 96, is re-enacted, viz., “ No person 
who is at the date of nomination, or who was at any time 
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within 14 days prior to the date of nomination a member of the 
Parliament of a State shall be capable of being nominated as a 
senator, or a member of the House of Representatives.” Re-enacted 
in section 70 of the Act of 1918. 

Election of President. 

17. The Senate shall, before proceeding to the 
despatch of any other business, choose a senator to be 
the President of the Senate ; and as often as the office 
of President becomes vacant the Senate shall again 
choose a senator to be the President. 

The President shall cease to hold his office if he 
ceases to be a senator. He may be removed from office 
by a vote of the Senate, or he may resign his office or 
his seat by writing addressed to the Governor-General. 

Absence of President. 

18. Before or during any absence of the President, 
the Senate may choose a senator to perform his duties 
in his absence. 

Resignation of senator. 

19. A senator may, by writing addressed to the 
President, or to the Governor-General if- there is no 
President or if the President is absent from the Com- 
monwealth, resign his place, which thereupon shall 
become vacant. 

Vacancy by absence. 

20. The place of a senator shall become vacant if 
for two consecutive months of any session of the Parlia- 
ment he, without the permission of the Senate, fails 
to attend the Senate. 

Vacancy to be notified. 

21. Whenever a vacancy happens in the Senate, 
the President, or if there is no President or if the 
President is absent from the Commonw^ealth the 
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Governor-General,’ shall notify the same to the Governor 
of the State in the representation of which the vacancy 
, has happened. 

Quorum. 

22. Until the Parliament otherwise provides, the 
presence of at least one-third of the whole number of 
the senators shall be necessary to constitute a meeting 
of the Senate for the exercise of its powers. 

Voting in Senate. 

23. Questions arising in the Senate shall be deter- 
mined by a majority of votes, and each senator shall 
have one vote. The President shall in all cases be 
entitled to a vote ; and when the votes are equal the 
question shall pass in the negative. 

Part III. — The House of P.,brresentatives. 

Constitution of House of Representatives. 

24. The House^^ of Representatives shall be com- 
posed of members directly chosen by the people of the- 
Commonwealth, and the number of such members shall 
be, as nearly as practicable, twice the number of the 
senators. 

The number of members chosen®® in the several 
States shall be in proportion to the respective numbers 
of their people, and shall, until the Parliament other- 
wise provides, be determined, whenever necessary, in 
the following manner: — 

(i.) A quota shall be ascertained by dividing the 
number of the people of the Commonwealth, 
as sho-wn by the latest statistics of the Com- 
monwealth, by twice the number of the 
senators : 

(ii.) The number of members to be chosen in each 
State shall be determined by dividing the 
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number of the people of the State, as shown 
by the latest statistics of the Common- 
wealth, by the quota ; and if on such 
division there is a remainder greater than 
one-half of the quota, one more member 
shall be chosen in the State. 

But notwithstanding anything in this section, five 
members at least shall be chosen in each Original State. 

§32. ‘‘THE HOUSE OP REPRESENTATIVES.”* 

The House of Representatives is one of the two Chambers of 
the legislative organization of the Federal Government. It is 
intended to give particular force and expression to the national 
principle of the Commonwealth. In that Assembly, the Convention 
which drafted the Constitution, hoped that the national principle 
would find full scope and representation tending in the direction of 
the consolidation of the people of Commonwealth into one integrated 
whole, irrespective of State boundaries In its constitution it 
represents the people of the Commonwealth ” as distinguished 
from the people of the States.” The natural bent, inclination 
and policy of such a House wiW therefore be to regard its constituents 
as one united people ; one in community in rights and interests ; 
one in their title to equal justice and to the equal protection of law ; 
one in their claim to fair and beneficient treatment ; one in destiny. 
On the other hand the design of the Constitution was that the Senate 
and the High Court would tend to check any unconstitutional 
encroachment's on the reserved realm of provincial autonomy. 

§33. “THE NUMBER OF MEMBERS CHOSEN IN THE 
SEVERAL STATES.” 

LEGISLATION. 

Representation Act 1905. 

For the purpose of determining the number of members of 
the House of Representatives to be chosen from time to time in 
the several States, it is the duty of the Chief Electoral Officer of the 
Commonwealth at the times and in the manner prescribed by this 
Act to ascertain the numbers of the jjeople of the Commonwealth 
and the numbers of the people of the several States. 
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A day to be called Enumeration Day is to be appointed by the 
chief electoral officer after the first census taken on the 3rd of April 
1911, and at the expiration of every fifth year after the then last 
preceding Enumeration Day. On any appointed Enumeration 
Day the numbers of the people of the Commonwealth are ascertained 
in the prescribed manner and thereupon the Chief Electoral Officer 
makes and forwards to the Minister a certificate in accordance with 
the form prescribed. Immediate!}?- after the issue of the certificate, 
the Chief Electoral Officer proceeds to determine the number of 
members of the House of Representatives to be chosen in the 
several States. For the purpose of determining such numbers the 
following procedure is to be followed : — 

(a) A quota shall be ascertained by dividing the number of 
people of the Commonwealth, as shown by the certificate 
(for the time being in force) of the Chief Electoral Officer, 
by twice the number of senators. 

(h) The number of members to be chosen in each State shall, 
subject to the Constitution, be determined by dividing 
the number of the people of the State, as shown by the 
certificate (for the time being in force) of the Chief 
Electoral Officer, by the quota ; and if on such division 
there is a remainder greater than one-half of the quota, 
one more member shall be chosen in the State. 

The Chief Electoral Officer, after having determined the number 
of members of the House of Representatives to be chosen in the 
several States in accordance with the Act is required to make and 
forward to the Minister a notification setting forth the number of . 
members of the House of Representatives to be chosen in the several 
States. 

In pursuance of any such certificate an alteration may be made 
in the number of members of the House of Representatives, but 
such alteration shall not affect any election held before the State 
has been redistributed into electoral divisions pursuant to the 
certificate ; nor to any election to fill a vacancy in the House elected 
before such redistribution. Any such redistribution will only afi:ect 
any general election after it has been made. 

Provision as to races disqualified from voting. 

25. For the purposes of the last section, if by the 
law of any State all persons of any race are disqualified 
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from voting at elections for the more nnmerous House 
of the Parliament of the State, then, in reckoning the 
number of people of the State or of the Commonwealth, 
persons of that race resident in that State shall not be 
counted. 


Representatives in first Parliament. 

26. Notwithstanding anything in section twenty- 
four, the number of members to be chosen®^ in each 
State at the first election shall be as follows: — 

New South Wales . . twenty-three ; 

Victoria . . . . twenty ; 

Queensland . . . . eight ; 

South Australia . . . . six ; 

Tasmania . . . . five : 


Provided that if Western Australia is an Original State, 
the numbers shall be as follows: — 


New South Wales 
Victoria 
Queensland 
South Australia . . 
Western' Australia 
Tasmania 


tw^enty-six ; 
twenty-three ; 
nine ; 
seven ; 

. . five ; 
five. 


§34. “THE NUMBER OF MEMBERS CHOSEN IN EACH 

STATE.” 

In the last redistribution, of seats under the Representation 
Act 1906, made in the year I9II, the following members were 
assigned to the several States. 

State Number of 

Representatives. 


New South Wales 


27 

Victoria . . 


21 

Queensland 


10 

South Austraha . . 


7 

Western Australia 


5 

Tasmania 


5 


Total 


76 
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Alteration of number of members. 

27. Subject to this Constitution, the Parliament 
may make laws for increasing or diminishing the number 
of the members of the House of Representatives. 

Duration of House of Representatives. 

28. Every Hoirse of Representatives shall continue 
for three years from the first .meeting of the House, 
and no longer, but may be sooner dissolved by the 
Governor-General. 


Electoral divisions. 

29. Until the Parliament of the Commonwealth 
otherwise provides, the Parliament of any State may 
make laws for determining the divisions®" in each State 
for which members of the House of Representatives 
mav be chosen, and the number of members to be 
chosen for each division. A division shall not be formed 
out of parts of different States. 

In the absence of other provision, each State shall 
be one electorate. 

§35. “DIVISIONS IN EACH STATE.” 

LEGISLATION. 

Commonwealth Electobal Act 1902 - 19 ]!. Sections 12 - 23 . 

Commonwealth Electoral Act 1918 , Sections 15 - 25 . 

Each State is distributed into electoral divisions, equal in 
number to the number of members of the House of Representatives 
to be chosen for the State and one member is chosen for each division. 
The work of distributing a State into divisions under the Act is 
assigned to “ distribution commissioners,” one of them is the Chief 
Electoral Officer or an officer having similar qualifications and if 
his services are obtainable, one must be the Surveyor-General of 
the State or an officer having similar qualifications. For the purposes 
of the Act the Chief Electoral Officer whenever necessary ascertains 
a quota for each State ; the whole number of electors in each State 
is divided by the number of members of the House of Representa- 
tives to be chosen for the State. 
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In making any proposed distribution of -a State into Divisions 
the Distribution Commissioners shall give due consideration to — 

(а) Community or diversity of interest, 

(б) Means of communication, 

(c) Physical features, 

{d) Existing boundaries of Divisions and Subdivisions, 

(e) State electoral boundaries ; 

and subject thereto the quota of electors shall be the basis for the 
distribution, and the Distribution Commissioners may adopt a 
margin of allowance, to be used whenever necessary, but in no case 
shall the quota be departed from to a greater extent than one-fifth 
more or one-fifth less. 

Qualification of electors. 

30. Until the Parliament otherwise provides, the 
qualification of electors^® of members of the House of 
Representatives shall be in each State that which is 
prescribed by the law of the State as the qualification 
of electors of the more numerous House of Parliament 
of the State ; but in the choosing ot members each 
elector shall vote only once. 

§ 36. “ QUALIFICATION OF ELECTORS.” 

LEGISLATION. 

Commonwealth Feanchise Act 1902. 

Commonwealth War Time Electoral Act 1917. 

The qualifications of electors of members of the House of Repre- 
sentatives are the same as those required for electors of senators, 
viz., manhood and womanhood suffrage, or during the war, and for 
three years thereafter, membership of the Forces as defined by 
War Time Electoral Act 1917 ; natural born or naturalized British 
subjects ; six months’ continuous residence in Australia, enrolment 
on the electoral roll for the electoral division in whicn they reside. 
The disqualifications are the same as those of a Senate elector : 
see notes to section 8, p. 240. 

The War Time Electoral Act 1917 provides that subject to 
certain exceptions, every naturalized British subject who was 
born in an enemy country shall be disqualified for voting 
at Commonwealth elections during the war or within six 
months thereafter. But a person claiming to vote who was 
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a natural born citizen or subject of France, Italy or Denmark, 
and who arrived in Australia before the date upon which the terri- 
tory in which he was born became part of Germany or Austria, as 
the case may be, he is not deemed to have been born in an enemy 
country, if he produces to the electoral officer a certificate in the 
prescribed form 

The foregoing disabilities do not, however, apply to prevent 
any of the following persons from voting : — 

(a) any member of the forces who is serving outside Australia ; 

{b) any person who is or has been a member of the forces or who 
has applied for enlistment as a member of the forces and 
who has been rejected as medically unfit for service or 
who is a parent or the wife, brother or sister of a person 
or who is or has been a member of the forces or of a 
person who has so applied and has been rejected ; 

(c) any person who satisfies the presiding officer that he is a 
Christian and is either an Assyrian or an Armenian. 

Application of State laws. 

31. Until the Parliament otherwise provides, bnt 
subject to this Constitution, the laws in force in each 
State for the time being relating to elections for the 
more numerous House of the Parliament of the State 
shall, as nearly as practicable, apply to elections®'^ in 
the State of members of the House of Kepresentatives. 

§37. “ELECTION OP MEMBERS OF THE HOUSE OP 
REPRESENTATIVES.” 

LEGISLATION. 

Commonwealth Electokal Act 1902-1911. 

Commonwealth Electoral War Time Act 1917. 

COMMONW'EALTH ELECTORAL AcT 1918. 

These earlier Acts, now consolidated in the Act of 1918, provided 
for the appointment of a Chief Electoral Officer for the Common- 
wealth, a Commonwealth Electoral Officer for each State, returning 
* officers, electoral registrars and other officers. Each State was 
distributed into electoral divisions equal in number to the members 

17 


L.P. 
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of the House of Representatives to be chosen therein and there 
was to be one member of the House of Representatives chosen in 
each electoral division. Rolls of the electors enrolled in each division 
in each State were to be prepared and printed. Arrangements 
were made for the enrolment of voters, the issue of the writs, the 
conduct of elections , voting by post, absent voting, proceeding on 
the day of polling ; vote by secret ballot in the polling booths ; 
counting the votes ; return of the writs ; limitation of election 
expenses incurred by candidates — £250 in a Senate election and £100 
in a House election ; the prohibition of certain acts, such as bribery, 
treating, undue influence and the creation of a Court of Disputed 
Returns. 

In 1911 the whole of Part X. of the principal Act relating to 
voting by post was repealed. The Electoral Act 1902-11 remained 
in force till it was superseded by the Commonwealth Electoral Act 
1918 (Consolidated). This Act restored voting by post and intro- 
duced a system of |>referential voting, that is, voting for candidates 
in the order of preference indicated hj the figures 1, 2, 3, etc., in 
connection with elections for the House of Representatives. 

The method of voting in elections for the House of Represen- 
tatives, as amended by section 124 of the Act of 1918, is as follows : — 

In a House of Representatives election a voter shall mark his 
vote on his ballot-paper as foUows : — 

(a) where his ballot-paper is a ballot-paper in accordance 
with Form F in the Schedule — he shall place the number 
1 in the square opposite the name of the candidate for 
whom he votes as his first preference, and shall give 
contingent votes for all the remaining candidates by 
placing the numbers 2, 3, 4 (and so on, as the case re- 
quires) in the squares opposite their names so as to 
indicate the order of his preference for them ; 

(b) where he votes at a polling place on polling day in accord- 

ance with the regulations relating to absent voting — 
he shall mark his vote on his ballot-paper in the manner 
prescribed by those regulations ; and 

(c) where he votes by post under the provisions of Part XII. 

of the Act — ^he shall mark his vote on his ballot-paper 
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in the manner prescribed by the regulations relating to 
voting by post. 

Absent voting before a Registrar out of a polling booth is 
abolished. 


Writs for general election. 

32. The Governor-General in Council may cause 
writs®® to be issued for general elections of members of 
the House of Representatives. 

After the first general election, the writs shall be 
issued within ten days from the expiry of a House of 
Representatives or from the proclamation of a dissolu- 
tion thereof. 


§ 38. “ WRITS FOR GENERAL ELECTIONS OF MEMBERS.” 

LEGISLATION. 

Commonwealth Electoral Act 1902-1911, Sections 86-89, 91-93. 

Commonwealth Electoral Act 1918, Sections 61-67. 

Writs for vacancies. 

33. Whenever a vacancy happens in the House of 
Representatives, the Speaker shall issue his writ for 
the election of a new member, or if there is no Speaker 
or if he is absent from the Commonwealth the Governor- 
General in Council may issue the writ. 

Qualifications of members. 

34. Until the Parhament otherwise provides, the 
qualifications®® of a member of the House of Representa- 
tives shall be as follows: — 

(i.) He must be of the full age of twenty-one 
years, and must be an elector entitled to 
vote at the election of members of the House 
of Representatives, or a person qualified to 
become such elector, and must have been 
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for three years at the least' a resident within 
the limits of the Commonwealth as existing 
at the time when he is chosen : 

(ii.) He must be a subject of the Queen, either 
natural-bom or for at least five years natur- 
alized under a law of the United Kingdom, 
or of a Colony which has become or becomes 
a State, or of the Commonwealth, or of a 
State. 


§39. “QUALIFICATION.” 

As to the disqualification of State members, see note to section 
16, page 249 

Election of Speaker. 

35. The House of Representatives shall, before pro- 
ceeding to the despatch of any other business, choose a 
member to be the Speaker of the House, and as often 
as the office of Speaker becomes vacant the House shall 
again choose a member to be the Speaker. 

The Speaker shall cease to hold his office if he ceases 
to be a member. He may be removed from office by a 
vote of the House, or he may resign his office or his seat 
by writing addressed to the Governor-General. 

Absence of Speaker. 

36. Before or during any absence of the Speaker,, 
the House of Representatives may choose a member to 
perform his duties in his absence. 

Resignation of member. 

37. A member may by writing addressed to the 
Speaker, or to the Governor-General if there is no 
Speaker or if the Speaker is absent from the Common- 
wealth, resign his place, which thereupon shall become 
vacant. 
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' Vacancy by absence. 

38. The place of a member shall become vacant if 
for two consecutive months of any session of the Par- 
liament he, vdthout the permission of the House, fails 
to attend the House. 

Quorum. 

39. Until the Parliament otherwise provides, the 
presence of at least one-third of the whole number of 
the members of the House of Representatives shall be 
necessary to constitute a meeting of the House for the 
exercise of its powers. 

Voting in House of Representatives. 

40. Questions, arising m the House of Representa- 
tives shall be determined by a majority of votes other 
than that of the Speaker. The Speaker shall not vote 
unless the numbers are equal, and then he shall have 
a casting vote. 

Part IV. — Both Houses of the Parliament. 

Right of electors of States. 

41. No adult person who has or acquires a righU° 
to vote at elections for the more numerous House of 
the Parliament of a State shall, while the right continues, 
be prevented by any law of the Commonwealth from 
voting at elections for either House of the Parliament 
of the Commonwealth. 

§40. “RIGHT OF ELECTORS OF STATES.” 

LEGISLATION. 

Commonwealth Fbanchisb Act 1902 , Section 4 . 

Commonwealth Elbctoeal Act 1918 , Section 39 . 

Oath or affirmation of allegiance. 

42. Every senator and every member of the House 
of Hepresentatives shall before taking his seat make 
and subscribe before the Governor-General, or some 
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person authorized by him, an oath 'or affirmation of 
allegiance in the form set forth in the schedule to this 
Constitution. 


Member of one House ineligible for other. 

43. A member of either House of the Parliament 
shall be incapable of being chosen or of sitting as a 
member of the other House. 


Disqualification. 

44. Any person who — 

(i.) Is under any acknowledgement of allegiance, 
obedience, or adherence to a foreign power, 
or is a subject or a citizen or entitled to the 
rights or privileges of a subject or a citizen 
of a foreign power; or 

(ii.) Is attainted of treason, or has been con- 
victed and is under sentence, or subject to 
be sentenced, for any offence punishable 
under the law of the Commonwealth or of 
a State by imprisonment for one year or 
longer ; or 

(iii.) Is an undischarged bankrupt or insolvent : or 

(iv.) Holds any office of profit under the Crown, 
or any pension payable during the pleasure 
of the Crown out of any of the revenues of 
the Commonwealth : or 

(v.) Has any direct or indirect pecuniary interest 
in any agreement with the Public Service of 
the Commonwealth otherwise than as a 
member and in common with the other 
members of an incorporated company con- 
sisting of more than twenty-five persons: 
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shall be incapable of being chosen or of sitting as a 
senator or a member of the House of Representatives. 

But sub-section (iv.) does not apply to the office of 
any of the Queen’s Ministers of State for the Common- 
wealth, or of any of the Queen’s Ministers for a State, 
or to the receipt of pay, half -pay, or a pension by any 
person as an officer or member of the Queen’s navy or 
army, or to the receipt of pay as an officer or member 
of the naval or military forces of the Commonwealth 
by any person whose services are not wholly employed' 
by the Commonwealth. 


Vacancy on happening of disqualification. 

45. If a senator or member of the House of Repre- 
sentatives — 

(i.) Becomes subject to any of the disabilities 
mentioned in the last preceding section : or 

(ii.) Takes the benefit, whether by assignment, 
composition, or otherwise, of any law relat- 
ing to bankrupt or insolvent debtors : or 
(iii.) Directly or indirectly takes or agrees to take 
any fee or honorarium for services rendered 
to the Commonwealth, or for services ren- 
dered in the Parliament to any person or 
State : 

his place shall thereupon become vacant. 

Penalty for sitting when disqualified. 

46. Until the Parliament othe^^vise provides, any 
person declared by this Constitution to be incapable of 
sitting as a senator or as a member of the House of 
Representatives shall, for every day on which he so sits, 
be liable to pay the sum of one hundred pounds to any 
•person who sues for it in any court of competent 
jurisdiction. 
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Disputed elections. ^ 

47. Until the Parliament otherwise provides, any 
question respecting the qualification of a senator or of 
a member of the House of Representatives, or respect- 
ing a vacancy in either House of the Parliament, and 
any question of a disputed^’^ election to either House, 
shall be determined by the House in which the question 
arises. 

§41. “DISPUTED ELECTION IN EITHER HOUSE.” 

LEGISLATION. 

Commonwealth Electoral Act 1902-1911, Sections 192-206. 

Commonwealth Electoeal Act 1918, Sections 183-202. 

Allowance to members. 

48. Until the Parliament otherwise provides, each 
senator and each member of the House of Representa- 
tives shall receive an aUowance^^ of four hundred pounds 
a year, to be reckoned from the day on which he takes 
his seat. 


§42. “ALLOWANCES TO MEMBERS.” 

LEGISLATION. 

Paeliamentaey Allowances Act 1907. 

By the amending Act of 1907 members of the Senate and 
House of Representatives receive an allowance of £600 per year 
commencing from the date of their election. 

Privileges, &c., of Houses. 

49. The powers, privileges,^® and immunities of the 
Senate and of the House of Representativ^es, and of the 
members and the committees of each House, shall be 
such as are declared by the Parhament, and until 
declared shall be those of the Commons House of Par- 
liament of the United Kingdom, and of its members 
and committees, at the establishment of the Common- 
wealth. 



Secs. 49-51.] PRIVILEGES OF PARLIAMENT. 


265 


§43. “POWERS, PRIVILEGES AND IMMUNITIES.” 

LEGISLATION. 

Paeliambntaey Papees Act 1908. 

Rules and orders. 

50. Each House of the Parliament may make 
rules and orders with respect to — 

(i.) The mode in which its powers, privileges, 
and immunities maj' be exercised and iip- 
held: 

(ii.) The order and conduct of its business and 
proceedings either separately or jointly with 
the other House. 

Part V. — Powers of the Parliament. 

Legislative powers44 of the Parliament. 

51. The Parliament shall, subject to this Constitu- 
tion, have power to make laws for the peace, order, and 
good government of the Commonwealth with respect^® 
to : — 


(i.) Trade and commerce^® with other countries, 
and among^^ the States: 

Conspectus of Notes to Section 51 (1). 

§44 “ Legislative Powees ” 

Plenary nature of powers 
Connotation of terms 

Distribution of powers in the Commonwealth 

The Australian Scheme 

The Canadian Scheme 

Burden of proof of Commonwealth powers 

Origin of Commonwealth powers 

§45' With bespect to ” 

§46 “ Tbade and Commerce ” 

LEGISLATION. 

Sea-Carriagfe of Goods Act 1904. 

Secret Commission Act 1905. 

Commerce (Trade Descriptions) Act 1905. 
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Australian Industries Preservation (AnCi-Trust) Act 1006. 
Spirits Act (Description^ lOOG. 

Seamen’s Compensation Act 1909-1011. 

Potency of the commerce power. 

Anti-Trust laws m United States. 

Monopoly of |nanufacture 
Freight and Traffic Cases. 

Pipe and Steel Trust Case. 

Northern Securities Case. 

The rule of reason. 

Chicago Meat Trust Case. 

Tobacco Trust Cases 

Standard Oil Case 

Coal Combine Case in Australia. 

Labour obstruction to commerce in United Stares 
Employers’ liability legislation in United States. 

Safety appliance legislation in United States. 

Contracting out of liability forbidden. 

Employers’ liability in i^ustralia. 

Hours of labour in commerce. 

!Membership of trade unions in commerce. 

Regulation of wages in commerce. 

General conditions of employment. 

Importation of goods. 

Exportation. 

Maritime contracts. 

Trade description and grading. 

Trade marks. 

Navigation and shipping in relation to commerce. 

Penal laws in commerce. 

Inquiries as to inter-state and external commerce. 

Commerce powers reserved to the States. 

§47. “ Among the States.” 

Scope for Commonwealth legislation. 

Proposed Constitutional amendment of the commerce pow’'er. 

§44. “LEGISLATIVE POWERS.” 

Plenary Nature of Commonwealth Powers. 

The legislative powers of the Commonwealth are, within their 
ambit, plenary, and in reference to their subject matters, are as 
ample as the powers of the British Parliament by which these 
powers have been conferred. They are not subject to the limita- 
tions of a delegated power. They may be exercised either absolutely 
or conditionally ; that is to say they may impose duties or confer 
rights in their fullest details or they may pass laws in general terms 
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subject to conditions ‘and regulations to be prescribed by tiie 
Governor General and Council or by some subordinate authority. 
(See notes to Constitution, section 1, page 220). 

The Commonwealth, within the limits of its statutory authority 
is a sovereign State and can exercise sovereign powers subject only 
to the restrictions imposed by the Imperial connection and by the 
provisions of the Constitution expressed or necessarily im.plied : 
U Emden V. Pedder, (1903) 1 C.L.R., at pp. 109-119. It has always 
been held that under the authority conferred by Colonial Constitu- 
tions to make laws for the peace, order and good Government, 
etc.” with respect to enumerated matters, the Colonial Legislatures 
have, within the territories subject to their respective jurisdictions, 
sovereign powers absolute and uncontrolled except as far as they 
may be restricted b;^ their Constitutions : Powell v. Ajpollo Candle 
Co., (1885) 10 App. Cas., 282 ; Baxter v. Ah Way, 8 C.L R.. 626. 

The principal legislative powers of the Commonwealth are 
reinforced by incidental and implied powers. Whilst few" of the 
enumerated powers given to the Commonwealth Parliament convey 
express authority to legislate concerning contracts, it can, in dealing 
with assigned subject matters exercise all necessary and incidental 
powers to pass effective laws. Hence, the power over inter-state 
and external commerce necessarily authorizes legislation, regulating 
or forbidding commercial contracts confined to inter-state and 
external transactions : The King a,nd the Attorney -General, Com- 
monwealth IK Associated, Northern Collieries and the Adelaide 8. Co. 
Ltd., (I9II) 4 C.L.R., 387. 

In the same manner, wJiilst the Commonwealth Parliament has 
no general jurisdiction to deal with torts or crimes it can as a matter 
of necessary implication forbid offences against the laws of the Com- 
monwealth and impose penalties for disobedience. In the wdde 
sphere of the defence power there is scarcely any limit to the Federal 
authority, civil and penal ; the Commonwealth Crimes Act (1914) 
provides that any person convicted of treason shall be liable to the 
death penalty. 

The legislative power of the Commonwealth includes the 
option to pass retrospective civil and criminal laws relating to 
enumerated subjects. It can validate an unauthorized or mistaken 
collection of customs duties ; ante-dating or making new duties 
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to operate retrospectively : Colonial Sugar" Refining Co. Ltd. v. 
Irving, (1903) Q.S.R.. 261 ; affirmed by the Pri\y Council, (1905) 
A.C , 369. 

It may pass penal laws making them operate retrospectively, 
penalising acts which were innocent at the time of their conimission : 
The King v. Kidman, 20 C.L.R., pp. 435-460. 

Connotation of Terms. 

The meaning of the terms used in the Constitution, snch as 
trade, commerce, patents, etc., must be ascertained by their sig- 
nification as understood in the year 1900 wffien the Constitution 
came into force. The Commonwealth Parliament cannot define or 
enlarge constitutional powers. It is bound by the meaning of 
powers as it must have been contemplated by the framers of the 
Constitution. It cannot call a thing a trade mark which was not 
known as a trade mark in the 3^ear 1 900. Whilst the powers granted 
do not change, they apply from generation to generation to all 
things to which they are, in their nature, reasonably applicable : 
Per Brewer, J. in South Carolina v. The United States, 199 IJ.S., 
at p. 438. 

“ On the other hand, it must be remembered that with advancing 
civilization new developments, now unthought of, may arise with 
respect to many subject matters. So long as those new develop- 
ments relate to the same subject matter the powers of the Parlia- 
ment wall continue to extend to them. For instance, I cannot 
doubt that the powder of the Legislature as to posts and telegraphs 
and telephones, extends to wireless telegraphy and to any future 
discoveries of a like kind, although in detail they may be very 
different from posts and telegraphs and telephones as known in 
the nineteenth century. An instance of a quite different kind of 
subject matter is immigration, the meaning of which term cannot 
alter, however the method of bringing persons within the geographical 
limits of the Commonw^ealth may be extended ” : Per Griffith, C.J. 
Attorney- General for New South Wales v. Brewery Employees, 
6 C.L.R., at p. 501. See also per Barton, J., ib. at pp. 521-2 ; per 
O’Connor, J., ih., at pp. 534-5. 

Distribution of Powers in the Commonwealth. 

One of' the fundamental features of the Federal Constitution, 
and the one which has been the subject of most controversy and most 
judicial decisions is the system of distribution of legislative powers 
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between the Parliament of the Commonwealth and the State Par- 
liaments. To effect such a distribution under a Federal Constitu- 
tion, it is necessary to divide the povssible field of legislation by 
description of the various subject matters. 

Generally speaking, the Australian Constitution, following the 
model of the Constitution of the United States, has given specific 
subject matters to the Federal Parliament and tne residue of possible 
subject matters to the State Parliaments. This method of distribu- 
tion leaves the States a mass of exclusive powers which cannot be 
invaded or interfered with by the Federal authorit}^ and it also 
leaves to the States, in addition to their exclusive powers, certain 
concurrent powers as to matters within in the Federal sphere to 
pass law« not inconsistent with Federal laws. 

Australian Scheme. 

“ The scheme of the Australian Constitution, like that of the 
Constitution of the United States, is to confer certain definite and 
specified powers upon the Commonwealth, and to leave the residue 
of power in the hands of the -States This is expressed in our Con- 
stitution by the language of sections 51 and 52, which confer the 
Federal power, aud section 107, which provides that ‘ Every power 
of the Parliament of a Colony which has become or becomes a State, 
shall, unless it is by this Constitution exclusively vested in the 
Parliament of the Commonwealth, or withdrawn from the Parlia- 
ment of the State, continue as at the establishment of the Common- 
wealth.’ In the American Constitution it is expressed in the -words 
of the Tenth Amendment : — ' The powers not delegated to the 
United States by the Constitution, nor prohibited to it by tire States, 
are reserved to the States respectively, or to the people.’ In our 
judgment the schemes of these two Constitutions are, in this respect, 
identical. In neither case is any new power conferred upon the 
States, nor is there any exclusive distribution of powers, except as 
to a limited class of cases.” Per Griffith, C.J., Deahin v. Wehh, 

I C.L.R., at p, 605. See also Baxter v. Commissioner of Taxation, 
4 C.L.R., at pp. 1109-13, 1126. 

Canadian Scheme. 

“ The scheme of the Canadian Constitution, which was rejected 
by the framers of this Constitution, is essentially difierent. An 
attempt was made in the British North America Act, by which the 
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powers of the Dominion and the Provinces are eonf erred, to enumerate 
all possible subjects of legislation, and to distribute them between 
the Dominion and the Provinces, giving the power in each case 
to the one authority to the exclusion of tire other. It follows that 
every power of legislation must reside in one authority or the other, 
and if it cannot be exercised by the authority on wliom it is conferred 
in express terms, it cannot be exercised at all.’' Per Griffith, C.J., 
Deahinv Webb, 1 C.L.R., at pp. 605-6. See also Baxter v. Commis- 
sioner of Taxation, I C.L.R., at pp. 1109-13, 1126 ; The King v, 
Barger, 4 C.L.R., at p. 69 ; Australian Boot Trade Employee.^ 
V. Whybrow, 10 C.L.R., at pp. 291-3. 


Burden of Proof of Commonwealth Powers. 

“ At the time of Federation the federating Colonies possessed 
full powers, delegated to them by the Imperial Parliament, of legis- 
lating for the peace, order, and good government of their people. 
It is clear that the powers which the Royal Commissions Acts 
affect to exercise, of imposing, under penalties, new duties on the 
subjects or people residing within the individual States, were before 
Federation vested in the legislatures of these States. If so, the 
burden rests on those w^ho affirm that the capacity to pass these 
Acts was put within the powers of the Commonwealth Parliament 
to show that this was done. In order to see whether this burden 
can be discharged, it is necessary to look closely at the wording 
of section 51.” Per Viscount Haldane, L.C. in the Attorney- 
General of the Commonwealth v. Colonial Sugar Refining Co, Ltd,, 
(1913) 17 C.L.R., at p. 649. 

Origin of Commonwealth Powers. 

In the Royal Commissions Case, Viscount Haldane, L.C , 
delivering the judgment of the Board, said : — “ Their Lordships 
will now examine the Commonwealth of Australia Constitution Act 
in the light of these observations with a view to answering the 
questions whether the Royal Commissions Acts of the Australian 
Parliament were within the powers which by this instrument were 
transferred by the federating Colonies to the new Central Parlia- 
ment ” : 17 C.L.R., at p. 653. 

In this passage the Lord Chancellor promulgated the doctrine 
of interpretation that the Commonwealth Parliament possessed only 
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powers which had been delegated to it by the States. In another 
passage his Lordship said : — Their Lordships are called on to 
interpret the legislative compact made between the Commonwealth 
and the States, and they have to determine on the language of the 
Statute what rights of legislation the federating Colonies declared 
to be reserved to themselves.” Exception has been taken by 
federalists in Australia to this doctrine, that the Commonwealth 
can only exercise delegated powers. In an official statement made 
on 26th March, 1914, shortly after the receipt ui Australia of a copy 
of the judgment of the Privy Council, Sir William Irvine, K.C., 
the then Attorney- General of the Commonwealth, said that the 
Privy Council had put forward as one of the main principles for the 
interpretation of the Constitution that the Federal Parliament 
possessed only powers which had been delegated by the States. 
He dissented from that view, and he thouglit that most Australians 
acquainted with the history of Australia would agree with him 
when he repudiated the idea that the power of the Federal Parlia- 
ment had been delegated by the States, The Commonwealth powers 
had originated from the same source as those of the States namely, 
from the Imperial Parliament ; but a far more imjDortant ground 
of the decision was that which placed a narrow limit on what were 
known as the incidental powers of the Commonwealth : The Argtis^ 
26th March, 1914. 

The Constitution, section 51 (xxxvii.) affords an illustration of 
powers which may be referred to as delegated by the States to the 
Commonwealth, but no such reference or delegation has yet been 
made by the States. 

§ 45. WITH RESPECT TO.” 

Parliament has power to make laws '' with respect to the 
following matters.” The form of words used in our Constitution — 
the power to make laws “ with respect to any given subject — is 
wider in meaning than the form of words used in the Constitution 
of the United States — ^power {e,g.) “ to lay and collect taxes,” or 
power “ to borrow money on the credit of the United States.” 

Applying this rule of construction His Honor said ; — “ In my 
opinion, the prohibition of strikes is a law ' with respect to ’ the 
subject of pL XXXV.” Per Higgins, J. in Stemp v. Aiistralian Glass 
Manufacturers Go. Ltd., (1917) 23 G.L.R., at p. 244. 
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§46. TRADE AND COMMERCE.” 

LEGISLATION. 

Sea Carbiage of Goods (Reid-McLean) Act 1904 . 

TMs Act applies only in relation to ships carrying goods from 
any place in Australia to any place outside Australia, or from one 
State to another State, and in relation to goods so carried, or received 
to be so carried, in those ships. It provides that any bill of lading or 
document containing an agreement relieving the owners, charterers 
or agents of any ship from liability for loss or damage arising from 
the improper condition of the ship’s hold, or from neghgence in 
loading, stowage, or delh’-ery of goods received to be carried in such 
ship shall be illegal, null and void ; also that any such bill of lading 
or document lessening the obligations of the owners or charterers as 
to the seaworthiness of the ship, or in keeping the ship’s hold, 
refrigerating and cool chambers in sound and safe condition : also 
lessening the obligations of the master, officers or agents, or servants 
of any ship to carefully handle and properly deliver goods, are illegal. 

Secret Commission (Isaacs) Act 1905 . 

This Act relates to trade and commerce with other countries 
and among the States, and to agencies of and contracts with the 
Commonwealth or any Department or office thereof. Any person 
who, without the full knowledge and consent of the principal, 
directly or indirectly — (a) being an agent of the principal accepts or 
obtains or agrees or offers to accept or obtain from any person for 
himself or for any person other than the principal ; or (6) gives or 
agrees to give or offers to an agent of the principal or to any person 
at the request of an agent of the principal any gift or consideration 
as an inducement or reward — (i.) for any act done or to be done, 
or any forbearance observed or to be observed, or any favour or 
disfavour shown or to he shown, in relation to the principal’s affairs 
or business, or on the principal’s behalf ; or (ii.) for obtaining or 
having obtained, or aiding or having aided to obtain for any person 
an agency or contract for or with the principal, is guilty of an 
indictable offence. Any person who, being an agent deceives his 
principal by a false receipt or document is guilty of an indictable 
offence. Any agent who, secretly buys from or sells to himself 
any goods for or on behalf of his principal is guilty of an indictable 
offence. 
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Commerce (Trade^ Descriptions) (Eeid-McLean) Act 1905. 

Under this Act regulations may be made prohibiting the importa- 
tion into Australia of any specified goods unless there is applied to 
them a trade description of such character, relating to such matters, 
and applied in such manner, as is prescribed The regulations may 
prohibit the exportation of any specified goods, unless there is 
applied to them a trade description of such character, relating to 
such matters, and applied in such manner, as is prescribed. The 
regulations can only apply to the following goods : — Articles used for 
food or drink by man, or used in the manufacture or preparation 
of articles used for food or drink by man ; or medicines or medical 
or medicinal preparations for internal or external use ; manures 
or apparel (including boots and shoes) and the materials from which 
such apparel is manufactured ; or jewellery or seeds and plants. 

The Australl^n Industries Preservation (Anti-Trust) 
(Deakin-Isaacs) Act 1906. 

This Act, founded on the Sherman Act, United States, provided 
that any person who enters into any contract, or engages in any 
combination, in relation to trade or commerce with other countries 
or amongst the States — (a) with intent to restrain trade or commerce 
to the detriment of the public ; or (b) with intent to destroy or 
injure by means of unfair competition any Australian industry, 
the preservation of which is advantageous to the Commonwealth, 
having due regard to the interests of producers, workers and con- 
sumers, is guilty of an offence : section 4. 

Any foreign corporation, or trading or financial corporation 
formed within the Commonwealth, which, either as principal or 
agent, enters into any contract, or engages in any combination — (a) 
with intent to restrain trade or commerce within the Commonwealth 
to the detriment of the public ; or (b) with intent to destroy or 
injure by means of unfair competition any Australian industry, the 
preservation of which is advantageous to the Commonwealth, 
having due regard to the interests of producers, workers, and con 
sumers, is guilty of an offence : section 5. 

Any person who monopolizes or attempts to monopolize, or 
combines or conspires with an}' other person to monopolize, any 
part of the trade or commerce with other countries or among the 
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States, with intent to control, to the detrinient of the public, the 
supply or price of any service, merchandise, or commodity, is guilty 
of an offence : section 7. 

Any foreign corporation, or trading or financial corporation 
formed within the Commonwealth, which monopolizes or attempts 
to monopolize, or combines or conspires with any person to monopohze 
any part of the trade or commerce within the Commonwealth, 
with intent to control, to the detriment of the public, the supply or 
price of any service, merchandise, or commodity, is guilty of an 
oSence : section 8. 

A number of sections in this Act are designed to prevent the 
dumping of goods into the Commonwealth under circumstances 
amounting to unfair competition. Where complaints of dumping 
are made they may be inquired into by the Comptroller-General 
of Customs, and if such complaints are found to be prima facie 
sustained, the Minister may refer the matter to a Justice of the 
High Court for exhaustive investigation. If the Justice deter- 
mines that the imported goods are being imported Avith the 
intent to destroy or injure any Australian industry by their 
sale or disposal vdthin the Commonwealth in unfair competition 
with any Australian goods, their importation may be prohibited by 
proclamation : Part III. 

The amending Act of 1908 gives the Comptroller-General power, 
when he beheves an offence has been committed, to require persons 
to answer questions and produce documents : section 15 (b). The 
further amending Act of 1909 provides that any person offering or 
giving unfair rebates, refunds, or concessions in consideration of 
exclusive dealings in inter-State or external trade, is guilt3^ of an 
offence. It is, however, a good defence in a prosecution that the 
matter or thing alleged to have been done in contravention of this 
section was not to the detriment of the public, and did not constitute 
competition which was unfair in the circumstances : section 7 (a). 
Any person who, in inter-state or external trade improperly or 
unreasonably refuses to deal with any other persons is guilty of an 
offence : section 7 (b). 

By the amending Act of 1910, the words in section 4 (a) of the 
principal Act ‘‘ to the detriment of the public ” were omitted and a 
new section to the following effect was inserted. It shaU be a defence 
to a prosecution for an offence under section 4 (a) of the Act that 
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the matter or thing alleged to have been done in restraint of or with 
intent to restrain trade or commerce was not to the detriment of 
the public and that the restraint of trade or commerce effected or 
intended was not unreasonable. 

This amendment made an important change in the onus of 
proof in Crown prosecutions. Under the law as it stood before the 
amendment, the Crown was required to prove '' detriment to the 
public ” ; under the amendment that onus has been removed from 
the Crown and the defendant is required to show that any restraint 
which may be proved is not to the detriment of the public and not 
unreasonable. 

By another section in the same amending Act, the words in 
section 7 of the principal Act “ with intent to control to the detri- 
ment of the public etc., were omitted ; thus, to some extent, 
reducing the burden of proof cast upon the Crown in monopoly 
prosecutions. 

Spieits (Description) Act 1906. 

No importer or inter-State trader is allowed to describe any 
spirits as Pure Australian Standard Brandy ’’ or '' Australian 
Blended Brandy ” or “ Australian Standard Malt Whisky ” or 
‘‘Australian Blended Whisky” or “Australian Standard Rum,” 
unless the spirits are respectively “ Pure Australian Standard 
Brandy ” or “ Australian Blended Brandy,” “ Australian Standard 
Malt Whisky ” or “ Australian Blended Whisky ” or “ Australian 
Standard Rum ” as defined by this Act. No importer or inter-state 
trader is allowed to describe as brandy any spirit not distilled wholly 
from grape wine. No imported spirits (other than gin, Geneva, 
Hollands, schnapps, or liqueurs) can be delivered from the control 
of the customs for human consumption unless the Collector of Cus- 
toms for the State is satisfied that the spirits have been matured 
by storage in wood for a period of not less than two years. If 
imported spirits are found on analysis to be of bad or inferior quality 
and unfit for human consumption they may be methylated. 

Seamen’s Compensation Act 1909. 

This Act provided that seamen employed on shiiDs registered in 
the Commonwealth when engaged in trade with other countries, 
or on any ship engaged in the coasting trade if they have been 
:shipped under articles of agreement entered into in Australia, and 
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seamen in the service of the Commonwealth other than the naval 
or military service, meeting with a personal injury by accident 
arising out of and in the course of their employment, should be 
entitled to claim compensation from their comployers in accordance 
with the first schedule of the Act. The first schedule gives a scale 
and defines the conditions of compensations ; the second schedule 
prescribes the legal procedure to be followed in order to obtain 
compensation under the Act. The Seamen’s Compensation Act 
1909 which expressly dealt with all the coasting trade of Australia, 
whether within the limits of a State or extending from one State to 
another, w^ as held by the High Court to be beyond the constitutional 
power of the Federal Parliament and therefore null and void. 
The Owners of the S. 8. Kalibiav. Wilson, (1910) 11 C.L.R., 689. 

In consequence of the decision of the High Court in the Kalibia 
Case the Seamen’s Compensation Act (1911) was passed expressly 
confined in its operation to those engaged in inter-state and external 
commerce. 


§46. ‘‘TRADE AND COMMERCE.” 

Potency of the Commerce Power. 

The potency, adaptability and spaciousness of the Federal 
power over inter-state and external trade and commerce is shown 
in a mass of decisions given in the course of the judicial interpreta- 
tion of the Federal Constitution, both in the United States and in 
Australia. It is now estabhshed beyond all controversy that this 
power includes authority to prohibit trusts, combines, and mono- 
polies in the restraint of inter-state and external trade and, to some 
extent, to regulate the labour and employment conditions of workers 
operating such trade and commerce. 

The commerce power is plenary as to its objects and includes 
a power to prescribe rules of conduct by which inter-state and 
external commerce may be promoted and secured. It extends to 
making laws for the prevention and punishment of all active obstruct 
tion to the freedom of inter-state commerce. In Be Debbs, 158 
U.S., 564, at p. 580 ; United States v. Working Men's Amalgamated 
Council of New Orleans, 54 Fed. Rep., 994. 

Commerce includes the transportation of goods and agents and 
persons and railways used for inter-state communication. In the 
United States the commerce power has received the widest, and, in 
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fact, most surprising, interpretation. Among other measures, under 
this heading, laws have been passed for securing the safety of men 
employed upon railways engaged in inter-state traffic, for imposing 
tests of ca]3acity upon engine drivers engaged in that traffic, and for 
the enforcement of awards as to terms of eniplo^unent made upon 
voluntary submission to arbitration by the employers and the men. 

Anti-Trust Laws. 

The Australian Industries Preservation (Anti-Trust) Act is 
based on section 51 (i.) of the Constitution, which gives the Federal 
Parliament power to regulate trade and commerce between the 
States, and with other countries. That section is identical with, 
having been copied from, a similar one in the Constitution of the 
United States The provisions of the Australian Anti-Trust Act 
are similar in substance to, but clearer and more effective than, 
those of the Sherman Anti-Trnst Act passed b}^ Congress in 1890 
entitled “ An Act to protect trade and commerce against unlavdul 
restraints and monopolies.” Section 1 provides : — Every contract, 
combination, in the form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the States, or with foreign 
countries, is hereby declared to be illegal. Penalty, misdemeanour, 
fine 5,000 dollars, or one year's imprisonment.” Contracts in restraint 
of inter-state trade were thereby made not only illegal, but criminal. 
It may be interesting and useful to summarise the course of inter- 
pretation and litigation in which the American Act has been tested 
and its constitutionality has been affirmed. The conclusion is 
obvious that what has been done by legislation and judicial enforce- 
ment in America, without an amendment of the Constitution, can 
be done in Australia. 

Coal Combine Cases in the United States. 

One of the first cases decided under the Act was that of United 
States V. Jelleco Mountain Goal Gom'pany, (1891) 46 Fed. Rep., 432. 
The Supreme Court held that an agreement between coal-mining 
companies in Tennessee operating chiefly in one State and the 
delivery of the coal to be in another State, creating a coal exchange, 
fixing the price of coal at the mines, and the margin of profit to the 
dealers, enforcing the same by fines, was in restraint of trade, con- 
trary to the Act and liable to the penalties of the Act. 

In the United States v. Coal Dealers' Association of California, 
(1898) 85 Fed. Rep., 252, an unincorporated association of coal 
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dealers, regulating the distribution and prices of coal in the inter- 
state coal traffic, was held to be an illegal combination. Similarly 
in the United States v Chesa'pealce and Ohio Fuel Compamj, (1900), 
115 Fed. Rep., 610, the Court held that an agreement by a cor- 
poratioii to take the entire product of a number of coal-producing 
firms engaged in coal mining, intending to sell the same at not less 
than the price to be fixed by an executive committee, and to account 
to the parties the entire proceeds above a fixed sum, to be retained 
as compensation, was held to be contrary to the Act and void. 

Monopoly of Manufacture. 

In the United States v, Knight, (1894) 156 US., 1, it was held 
that the Anti-Trust Act applies only to restraints of trade and com- 
merce between the States, and does not extend to a manufacturing 
company within a State, acquiring nearly complete control of the 
manufacture of sugar, as manufacture is not commerce. See, how- 
ever, the Tobacco and Pipe cases. 

Freight and Traffic Cases, 

The facts in the United States v, Trans- Missotiri Freight 
Association, (1897) 166 U.S., 292, were that there was an agreement 
}>y members of the railway associations for their mutual protection 
also that there should be reasonable rates charged by competing 
carriers on all freight traffic, both through and local. This was held 
to be an unlavdul restraint within the meaning of the Act. It 
was decided that the prohibitions of the Act applied to any restraint 
and whether reasonable or unreasonable at common law. A similar 
judgment was given in the United States v. Joint Traffic Associa- 
tion, (1896) 76 Fed. Rep., 895 ; 171 U.S., 244. 

Pipe and Steel Combine. 

The case of the United States v. Addyston Pipe and Steel Co., 
{No, 3), 85 Fed. Rep., p. 278, is instructive as shomng the operation 
of the anti-trust law. This was a proceeding in equity begun by 
petition hied by the Attorney-General on behaK of the United States, 
against six corporations engaged in the manufacture of cast-iron 
pipe, charging them with a combination in violation of the Act of 
1890. It was shown that the defendant companies entered into a 
combination to raise the price of pipe for all States, west and south 
of New York, Pennsylvania and Virginia. Their joint output was 
two hundred and twenty thousand tons, while the total capacity 
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of all the other pipe ’manufacturers was one hundred and seventy 
thousand five hundred, of which an important part was manufac- 
tured at places so far distant from the places of considerable demand 
that necessary freight rates excluded competition. The mills of 
the defendants were situated, two in Alabama, two in Tennessee, 
one in Kentucky, and one in Ohio. Custom required the seller to 
deliver the pipe at the place where it was to be used by the buyer, 
and to include in the price the cost of delivery. Under the agree- 
ment every request for bids was submitted, except in the case of 
certain cities which were reserved for particular members of the 
combination, to the central committee, which fixed a price and 
awarded the contract to the member which would agree to pay for 
the benefit of the other members of the association, the largest 
bonus. The contract of association restrained every defendant, 
except the one selected to receive the contract, from soliciting in 
good faith, or making, a contract for pipes with the intending pur- 
chaser, and restrained the defendant so selected from making a 
contract except at the price fixed by the committee. The Circuit 
Court held that the case was not within the Federal jurisdiction 

The case came before the Circuit Court of Appeal, which 
reversed the judgment of the Circuit Court and granted an injunc- 
tion. It afterwards came before the Supreme Court of the United 
States, (1899) 175 U.S., 211. 

Mr. Justice Peckham, delivering the unanimous judgment of 
the Supreme Court of the United States, said : — “ Under this grant 
of power to Congress, that body, in our judgment, may enact such 
legislation as shall declare void and prohibit the performance of 
any contract between individuals or corporations, where the natural 
and direct effect of such a contract will be, when carried out, to 
directly, and not as a mere incident to other and innocent purposes, 
regulate to any substantial extent, inter-State commerce ” ; 

' If the necessary, direct and immediate effect of the contract 
be to violate an act of Congress and also to restrain and regulate 
inter-state commerce, it is manifestly immaterial whether the design 
to so regulate was or was not in existence when the contract was 
entered into. In such a case the design does not constitute the 
material thing. The fact of a direct and substantial regulation 
is the important part of the contract, and that regulation existing, 
it is unimportant that it was not designed,” 
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'‘Where the contract affects inter-state ‘commerce only inci- 
dentally and not directly, the fact that it was not designed or 
intended to affect such commerce is simpty an additional reason 
for holding the contract valid and not touched by the act of Congress. 
Otherwise the design prompting the execution of a contract pertain- 
ing to and directly affecting, and more or less regulating, inter-state 
commerce is of no importance. We conclude that the plain lan- 
guage of the grant to Congress of power to regulate commerce 
among the several States includes power to legislate upon the 
subject of those contracts in respect to inter-state or foi'eign com- 
merce which directly affect and regulate that commerce, and we 
can find no reasonable ground for asserting that the constitutional 
provision as to the liberty of the individual limits the extent of 
that power as claimed by the appellants 175U.S., 211, atp. 
228. 

Northern Securities Case — The Rule of Reason. 

The true principle of the Act was exhaustively considered by 
the Supreme Court in a great contest known as Harrimanv. Northern 
Securities Go., (1904) 197 U.S., 244, in which it was held that 
the organization of a New Jersey Corporation, as a holding corpora- 
tion, for the shares of competing State railroads, was an illegal 
combination in restraint of inter-state commerce. 

In this case Mr. Justice Brewer said that the contracts in 
the two preceding cases were unreasonable, and the convictions were 
rightly sustained. In his opinion, a true test was whether the 
restraint was reasonable or unreasonable at common law. Congress, 
he said, did not intend to reach minor contracts in partial restraint. 
This construction was adopted by the Supreme Court as the rule of 
reason in the Standard Oil and Tobacco Cases, decided in 1911. 
It was held that the Act only forbade restraints which operated to 
the prejudice of the public interest by unduly restricting com- 
petition, or the due course of trade. In the Standard Oil and 
Tobacco Gases, the Court found on the evidence that there was a 
direct combination for the purpose of crushing competition and 
monopolising the market. It was thought by some critics that 
this construction of the Act, recognizing the rule of reason, and 
admitting judicial discretion, amounted to an emasculation of 
the Act, but leading jurists consider this criticism as clearly un- 
founded. 
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Chicago Meat Trust Case. 

In the United States v. Swift, (1903) 122 Fed, Rep., 529, defen- 
dants controlled 60 per cent, of the beef trade of the United States. 
They bought live stock from different parts of the conntr}^ converted 
into fresh meats ; then shipping their meats to their agents, to be 
sold to consumers in the different States. The ]3urchases, shipments, 
and transportation were commercial^ independent ; the purchasing 
agents of the defendants were required to refrain from bidding 
against each other. At times bidding up was allowed in order to 
induce large shipments. There was an agreement upon price to 
be adopted, and restrictions upon the quantities of meat to be 
shipped ; there were arrangements for rebates and discriminating 
rates. This was held to be an unlawful combination in restraint 
of trade ; an injunction was granted. 

Tobacco Cases. 

In the United States v, American Tobacco Co., (1910-11) 221 
US., 106, it was proved that the defendants acquired dominion and 
control over the tobacco trade of the United States by principal and 
subsidiary associations, as the result of purchasing numerous com- 
petitors, in many cases closing up the business when acquired, 
and obtaining stock control of other competitors, as well as of con- 
cerns manufacturing the elements essential to the production of 
tobacco ; held by the Court that the facts constituted a violation of 
the Anti-Trust Act, that there was an unlawful combination in 
restraint of trade, and an attempted monopolisation of the tobacco 
business. A decree was made ordering a jolan whereby the trust 
was dissolved, and the assets of the trust were distributed pro rata 
among the shareholders organized and for new companies. A 
similar pro rata distribution of assets of a combine, adjudged to be 
illegal, was approved by the Supreme Court in the case of the 
Harriman v. Northern Securities Company. (1904) 197 U.S., 244. 

Standard Oil Case. 

In the Standard Oil Co v. United States, (1911) 221 U.S., 1, 
it was held that the unification and control over the oil industry, 
which resulted from combining in the hands of a holding company 
the capital stock of various corporations trading in petroleum, 
raised the presumption of intent to exclude others from the trade, thus 
centralising in the combination the perpetual control of the business. 
This was held by the Court without dissent. A decree of dissolution 
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was grantecl also an injunction enjoining the subsidiary corporations 
and stoclv holders from entering into any agreement to bring about 
any further violation of the Act. 

The whole of these decisions would, it is submitted, be applic- 
able to the enforcement of the anti -trust law of the Commonwealth. 

Labour Obstruction to Commerce. 

The anti-trust and anti-combine provisions of the Sherman Act 
have been held to apply to all combinations to drive competitors 
out of the field of inter-state commerce by annoyance, intimidation 
or otherwise. The means by which a restraint may be effected — 
whether by contract, by violence, or intimidation — is immaterial. 
All restrictions upon inter-state and foreign commerce are prohibited : 
Prentice and Egan, Commerce Glaiise of the Federal Constitution, 
p. 323. 

The Act was first applied to labour troubles in the case of the 
United States v. Working Men's Conncil, 54 Fed. Rep., 994. In 
this case a dispute which had arisen between warehousemen at 
New Orleans and their emploj^-ees had resulted in concerted action 
by a large number of labour associations in the city to prevent the 
employment of non-union men. To effect this compulsion the 
associations enforced a discontinuance of labour in all kinds of 
business in New Orleans, including the transportation of goods and 
merchandise from State to State and to and from foreign countries. 
In some branches of business the effort was made to replace the 
striking men by other workmen, but this was resisted by the intimi- 
dation springing from large crowds of union men assembling in the 
streets, and in some instances by violence, so that transportation 
was effectually stopped. 

The Court conceded that at the outset of the contest, the labour 
organizations acted lawfully, but when lawful forces are put into 
unlawful channels, i.e. when lavdul associations adopt and further 
unlawful purposes and do unla^vful acts, the associations themselves 
become unlawful. The evil, as well as the unlawfulness, of the act 
of the defendants, consists in this : that, until certain demands of 
theirs were complied with they endeavoured to prevent, and did 
prevent, everybody from moving the commerce of the country. 

The Act was next applied in the case of the United States v. 
Elliott and Others, 62 Fed. Rep., 801. The defendants were charged 
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with having combined to prevent railroads radiatmg from St. Louis 
from conducting their customary business of transportation between 
points in Missouri and other States ; that they induced persons 
employed by the railway companies to leave the service ; that they 
had issued orders directmg members of their organization to cease 
operating trains of the companies in whose service they were employed 
and that they had asserted a purpose to prevent any operation by 
the railways which refused to accede to certain demands. Such a 
combination, the Court said, was within the fair intent of the Act 
of 1890. An organization whose object is to prevent the operation 
of important railroads until they have acceded to certain demands 
made upon them, whether these demands are in themselves reason- 
able or unreasonable, just or unjust, is an unlawful conspiracy in 
restraint of inter-state commerce. A preliminary injunction was 
therefore granted under the statute, to restrain further violation of 
the law by the defendants. Upon argument of a demurrer to the 
bill, the case was again considered and the former decision affirmed. 
The statute, it was said, declares every act of combination in re- 
straint of trade or commerce among the States, or with foreign 
nations, illegal, and this prohibition includes any restriction or 
hindrance created by application of external force. The fact that 
the bill charged the commission of acts which when done would be 
crimes does not limit the jurisdiction granted to the Courts. The 
law would be very imperfect if a number of irresponsible men could 
conspire to destroy property and interrupt commerce, and never- 
theless be beyond the reach of the only order by which the courts 
could give adequate protection. 

The same rule was followed in the United States v. Debs, 64 
Fed. Rep., 724, Judge Woods in enforcing an injunction restrain- 
ing the defendant from interfering with inter-state traffic, said : — 
“ The Anti-Trust Act could not apply to one class of monopolies 
alone. Suppose, for example, some manufacturers of sleeping cars, 
competing with the Pullman Company, should in their own interests, 
combine with railroad employees to prevent the use of Pullman cars, 
. . . would it not be evident that the combination would, in 

any view of the statute, be within its terms ? But if the officers or 
agents of car companies, who might or might not be capitalists, 
are indictable for such offence, how could their fellow conspirators 
be exempt ? Can workingmen acting by themselves, upon their 
own motion, and for their own purpose, whether avowed or secret. 
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do things forbidden by the statute, without criminal responsibility, 
and yet be criminally responsible for the same things done at the 
instance of others, and to promote purposes not their own ? or will 
it be said that under this statute one who is not a capitalist may, 
without criminality, assist capitalists in the doing of things which 
on their part are criminal.’' 

The law condemns combinations, not only when they take 
the form of trusts, but in whatever form they may be found, if they 
restrain trade. In this case the defendants were adjudged guilty 
of contempt of Court in violating an injunction, and this order was 
approved by the Supreme Court upon application for a writ of 
habeas corpus but without basing its decision on the statute : In 
re Debs, 158 U.S., 564 

Anti-Combine Law in Australia. 

The constitutionality of Commonwealth contract restrictive 
legislation, as re]3resented by the Australian Industries Preservation 
Act was considered by the High Court in the case of Huddart 
Parlcer dr Co. Ltd. v. Moorehead and Ap^^leton v. Moorehead, (1909) 
8 C.L.R., 330. These ap^^eals were brought from convictions for 
breaches of section 15 (6) of the Act of 1906 in refusing to answer 
certain questions put to the appellants by the Comptroller-General 
of Customs. Huddart Parker & Co. was a corporation duly formed 
under the law of the State of Victoria. Appleton was the manager 
of the Company. On behalf of Huddart Parker & Co. it was con- 
tended sections 5 and 8 relating to foreign and State formed cor- 
porations, were ultra vires. Both apjDellants urged that section 15 
(6) “ power to put questions to any person ” was ultra vires. The 
EuU Court (per Griffith, C.J., and Barton, O’Connor, Isaacs 
and Higgins, JJ.) held that section 15 (6) was within the legislative 
competence of the Commonwealth Parliament. Appleton’s appeal 
was dismissed and he was required to answer the questions. The 
Full Court, Isaacs, J. dissenting, held that sections 5 and 8, relating 
to State formed corporations, such as Huddart Parker & Co. Ltd., 
were ^dtm vires of the Commonwealth Parliament and void because 
they were not limited to trade and commerce with other countries 
and among the States ” but purported to regulate the operations 
and conduct of corporations engaged in trade and commerce within 
a State. The conviction against the Company was quashed. See 
notes to section 51 (xx.). 
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The High Court; first in its original jurisdiction before Mr. 
Justice Isaacs, in the case of The King and the Attorney- General 
of the Commonwealth v. The Associated Northern Collieries, (1911) 
14 C.L.R., 387, and afterwards in its appellate jurisdiction before 
the Full Court in the same case sub. nomine the Adelaide Steamship 
Co. V. The King and the Attorney -General of the Commonwealth^ 
(1912) 15 C.L.R.. 65, had the opjDortunity of considering and adjudi- 
cating upon the constitutionality and scope of some of the provisions 
of the Australian Industries Preservation Act. 

In this case the meaning and effect of some of these sections 
came before the High Court for consideration under the following 
circumstances. Shortly after the Act came into operation a com- 
plete express contract was entered into between the collieries’ 
owners of the first part, and the ship-owners of the second part, in 
relation to inter-state trade and commerce in Newcastle and Mait- 
land coal. This contract was renewed and it continued to exist and 
operate with some intermediate modifications down to the commence- 
ment of this action, and it was then still in force. It was entered into- 
and at aU events was rene-wed, as was alleged by the prosecution, 
with intent to restrain that trade and commerce to the detriment of 
the public. In other words the contract itself was relied on as 
constituting an offence against section 4. Next, it is said that there 
existed during the period mentioned a combination between the 
two sets of proprietors — coal and shipping — created by the conduct 
of the parties ; that conduct of the parties consisting of concerted 
business action carried on upon certain recognized lines laid down 
probably by some contract in the nature of that already referred to, 
or, if nob, then by understanding or practice of a similar tendency 
and effect and that during the greater part of that period two other 
shipping firms, the Melbourne Steamship Co. and James Pater- 
son k Co., not defendants, were added to the combination. This 
combination, it was averred, was maintained with the like intent to 
restrain the inter-state trade and commerce in Newcastle and Mait- 
land coal to the detriment of the public. The defendants concerned 
were said to come within the ambit of section 4 as to combinations 
in three different ways — inasmuch as each of them was, and con- 
tinued to be, and was engaged in the combination. Next, it was 
charged that the business conduct of the defendants and their 
established relations with each other amounted to monopolizing or 
attempting to monopolize, and to a combination and conspiracy to 
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monopolize the trade and commerce in Newcastle and Maitland coal, 
with intent to control, to the detriment of the public, the supply and 
price of the coal. Lastly as to those who might be considered as 
merely assisting others to effect the prohibited acts, it was charged 
that they come within the provisions of section 9 as aiding, abetting, 
counselhng or procuring, and are therefore to be deemed to have 
committed the principal offences. The detriment to the public 
which was alleged to have arisen and to have been intended, as a 
result of the matters complained of, consisted in the practical and 
persistent aimihilation of competition on land and sea, excessive, 
arbitrary and capricious prices charged to consumers, restriction 
of their opportunities of choice, difficulties in obtaining particular 
classes or grades of coal desired, substitution really compulsory of 
other coal for coal preferred, and delays in obtaining delivery 
The defence was in effect a denial of all that was charged by the 
plaintiffs. 

The trial before Mr. Justice Isaacs lasted 73 days. His findings 
in a powerful and brilliant judgment were as follows : — Held first 
that the defendants had made and entei'ed into a contract and were 
and continued to be members of and were engaged in a combination 
with intent to restrain the inter-state trade and commerce in New- 
castle coal to the detriment of the public and that they had also 
monopohzed and combined or conspired to monopolize the said 
trade with intent to restrain to the detriment of the pubhc the 
supply and price of the said commodity within the provisions of 
sections 4 and 7 of the Act and that the defendants had aided and 
abetted one another under section 9 in the commission of the said 
offences and penalties indicted on the individual defendants and 
an injunction granted against the further carrying out of the unlaw- 
ful contract or combination. 

UlDon appeal to the High Court in August 1912, the judgment 
of Mr. Justice Isaacs was reversed on the following ground : — 
“ That the agreement between the proprietors and the ship-owners 
was not, on its face, made with intent to restrain trade or commerce 
to the detriment of the public or with intent to monopolize the 
inter-State trade in such coal to the like detriment. (2) That an 
intention to cause detriment to the public should not be inferred 
from the mere fact that the powers conferred by the agreement 
could be used so as to cause such detriment. (3) That on the 
evidence, that no actual detriment to the public was shown to have 
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been caused by the exercise of the powers conferred by the agreement 
and, therefore, that no intent to cause such detriment could be 
inferred : Adelaide Steamship Co. Ltd. v. The King and the Attorney- 
General of the Commonwealth, (1912) 15 C.L.E., 65. On appeal to 
the Privy Council the decision of the High Court was affirmed : 
(1913) 18 C.L.E., 30. 

Employers’ Liability Legislation in United States. 

Congress has passed several Employers’ Liability Acts for the 
benefit and protection of persons engaged in inter-state traffic and 
transportation including goods and passengers. The validity of 
the first of these Acts was considered by the Supreme Court in the 
case of Howard v. Illinois Central Railroad Co. (1907) {Employers' 
LiabiUty Case {No. 1), 207 U.S., 463. The Act of 1906 provided 
that inter-state carriers should be liable to the personal representa- 
tives of an employee who has died from injuries resulting from the 
neghgence of the employers or their servants, or from negligence in 
the condition of their plant or work. It altered the law as to con- 
tributory negligence in respect of liability ; it directed how the 
jury should deal with damages, and for whose benefit whether the 
widow, children, parents or next of kin of the deceased ; it prevented 
contracting out, etc. All these were, strictly matters covered by 
the police powers of the States, at all events until Congress other- 
wise legislated. The Act was declared invalid by five Judges to 
four, but only on the ground that in its terms these provisions 
-extended to purely intra-state commerce. On the question of 
constitutional power, six Judges held that all the provisions were 
fully within the competency of Congress if limited to inter-state 
commerce. So limited it extends to prescribing rules of conduct 
as to anything directly tending to promote the efficiency or safety 
of the operations of commerce and laws abrogating the defence of 
common employment and the defence generally expressed by the 
maxim volenti non fit injuria are within the power. 

The argument that the Federal Act inordinately extended the 
power of Congress and unduly diminished the legislative authority 
of the States, since it sought to exert the power of Congress as to 
the relation of master and servant, a subject hitherto treated as 
being exclusively within the control of the States, and that in prac- 
tice its execution would cripple the States and enlarge the Federal 
power, was dismissed by the Supreme Court of the United States 
from its consideration as concerning merely the expediency of the 
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Act and in the power of Congress to pass it. The Supreme Court 
heid that Congress could regulate inter-state commerce and there- 
fore it could regulate a train moving in that commerce ; that then 
it could regulate the relations of the master and his servants opera- 
ting the train, and the relations of the servants between themselves. 
To refuse to extend the power to these contractual relations would, 
as the Court said “be to concede the power and then to deny it, 
or, at all events, to recognize the power and yet to render it incom- 
plete'’ : Cited by Mr. Justice Isaacs, 6 C.L.R., at p. 103. 

Mr. Justice Moody who dissented on the minor question of 
construction of the Act, was in accord with the majority on the 
point of power. He dismissed as futile the objection of novelty in 
the character of legislation, describing it as an argument that mis- 
understands the nature of the Constitution, undervalues its useful- 
ness, and forgets that its unchanging provisions are adaptable to 
the infinite variety of the changing conditions of the national life. 
He traced the gradual steps of Congress to deal with national 
problems as they arose, and instanced postal legislation, commerce 
legislation, the safety appliance law, and the Act limiting the hours 
of service of employees engaged in inter-state commerce — an Act 
which the defendants would, of course contend was ultra vires : 
Cited by Mr. Justice Isaacs, 6 C.L.R., at pp. 103-4. 

The Employers. Liability Act 1908, as amended by the Act of 
1910 has been held by the Supreme Court to be constitutional ; 
that Congress may in the execution of its power over inter-state com- 
merce regulate the relations of common carriers and their employees 
whilst they are engaged in such commerce ; that such commerce 
which includes transportation is an act done by the labour of men 
and the help of things ; that men and things are the agents and 
instruments of commerce; that Congress may lawfully legislate 
with respect to such agents and instruments and the conditions 
under which they perform the work of inter-state commerce that 
such legislation can promote the reliability, promptness, economy 
or security or utility of the inter-state commerce Act. 

In Mondou v. New York Railroad Co. {Employers' Liability 
Case, No. 2), 223 U.S,, at p. 49, the Supreme Court sustained a 
Eederal Act enforcing the liabihty of employers for accidents to 
their employees whilst both were engaged in inter-state commerce, 
such accidents arising from the negligence of the employers. The 
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Court held that the ’power over inter-state commerce (expressed 
in the United States Constitution in practically the same terms 
as in that of the Commonwealth) authorized Congress to regulate 
the relation of inter-state common carriers by land and their em- 
ployees, while both were in the act of commerce, subject to the 
Constitution, and to the following important quahfication : '' that 
the particulars in which those relations are regulated must have a 
real or substantial connection with the inter-state commerce in 
which the carriers and their employers are engaged • 223 U.S., 1, 
at pp. 48-49. Congress, it was held, can do anything which, in the 
exercise by itself of a fair discretion, may be deemed appropriate to 
save the act of mter-state commerce from prevention or interrup- 
tion, or to make that act more secure, more reliable or more eihcient. 

The argument adopted by the Court went on to point out that 
the men and the things used in the act or operation of inter-state 
commerce were the agents or instruments of that commerce, and 
that their destruction during the act would stop or their interrup- 
tion would interrupt that commerce. If they were not of the right 
kind or quality, inefficiency of some kmd would ensue ; and wrong 
or disadvantageous conditions of working would prevent or interrupt 
the act of commerce, or diminish its expedition, reliability, economj^ 
or security. Therefore,” it was said '' Congress ma^^ legislate about 
the agents and instruments of inter-state commerce and about the 
conditions under which those agents and instruments perform the 
work of inter-state commerce whenever such legislation bears or 
in the exercise of a fair legislative discretion can be deemed to bear 
upon the reliability or promptness or economy or security or utility 
of the inter-state commerce act ” : 223 U.S., 1, at p. 48. Two 
propositions laid down by the Court which were said to be “ no 
longer open to doubt ” were as follows : — 

(3) ” To regulate inter-state trade and commerce is to foster, 
protect, control and restrain with appropriate regard for the welfare 
of those who are immediately concerned and of the ]3nblic at large.” 

(6) “ The duties of common carriers in respect of the safety 
of their employees, while both are engaged in commerce among the 
States, and the hability of the former for injuries sustained by the 
latter while both are so engaged, have a real or substantial relation 
to su.ch commerce and therefore are within the range of this power.” 
The Court was there speaking of their injuries for which the Statute 
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offered a remedy, namely, those sustained by reason of the negligence 
of the employer in his transactions of trade, that is, by reason of some 
of the faults which, if unchecked would affect commerce by rendering 
it less expeditious, less reliable, less economical and less secure. 
223 U.S., 1, at pp. 47, 48. 

Safety Appliance Legislation. 

The American Safety Appliance Act passed by Congress in the 
year 1908 made regulations relating to the equipment of locomotives 
and other vehicles used in moving inter-state commerce and including 
those which were incidentally used in moving intra-state traffic. 
The constitutionality of this legislation was affirmed by the Supreme 
Court in the Southern Railway Company v. United States, 222 U.S. 
Rep., p. 20. 

In delivering the judgment of the Supreme Court, Mr. Justice 
Vandevantee discussed the question whether the Statutes impeached 
were within the commerce power, '' considering that they are not 
confined to vehicles used in moving inter-state traffic but embrace 
vehicles used in moving intra-state traffic.” The answer to that 
question, he said, depended on this other one : ‘‘Is there a real or 
substantial relation or connection between what is required by these 
acts in respect of vehicles used in moving intra-state traffic and the 
objects which the acts obviously are designed to attain, namely, 
the safety of inter-state comnierce and of those who are employed 
in its movement ? ” Stating the question in an alternative form 
he answered it in both forms affirmatively and it was held that the 
Statutes were within the commerce power. The Act was held to 
be valid. The power of Congress, extends to protect persons and 
property moving in such commerce from all danger, whatever the 
source. To that end, Congress may require all vehicles moving on 
highways of inter-state commerce to be so equipped as to avoid 
danger to such persons. A disaster to one train is apt to impede 
the progress and imperil the safety of others : Southern Railway 
Go. V, United States, (1911) 222 U.S., 20. 

Contracting out forbidden. 

Congress has power to impose habihty on an employer under 
the Employers Liability Act 1908 for injuries to employees. When 
Congress can impose such a liability, it can also ensure its efficacy 
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by forbidding any contract, rule, regulation, or device, in evasion 
of liability Philadelphia dic. Railway Go. v. Schubert, (1912) 224 
U.S.. 603. 

Employers’ Liability in Australia. 

The employers’ liability laws applied to trade and commerce are, 
in substance, laws imposing on employers the absolute obligation 
to be answerable for negligence of their employees, thereby giving 
them, the employers, an active interest in and motive for preventing 
such negligence. This, it has been explained, has the effect of 
imposing a rule of conduct on the employers themselves by identify- 
ing them with their workmen and agents. But Congress has never 
attempted to legislate with respect to any matter not directly con- 
cerning rules of conduct in inter-state traffic. Doubt has been 
expressed as to whether the true and proper test of the constitution- 
ality of such legislation is, whether it promotes the efficiency or 
safety of commercial operations. Per Griffith, C.J. in the Aus- 
tralian Steamship Co. Ltd. v. Malcolm, (1914) 19 C.L.R., at p. 306. 

The apphc ability of American decisions in the interpretation 
of Commonwealth powers and the validity of the Commonwealth 
Seamen’s Compensation Act (1911) was expressly raised and settled in 
The Australian Steamships Go. Ltd. v. Malcolm, (1914) 19 C.L.R., 298. 

The ship Burwah owned by the Australian Steamship Co., 
left Sydney on an inter-state voyage on 7th May 1913. The second 
mate, W. Malcolm, lost his life at sea on that date b}?^ an accident 
arising, it was conceded, out of and in the course of his employment. 
His widow brought an action in the District Court, Sydney, against 
his employers (the appellants) for compensation under the terms of 
the Seamen’s Compensation Act 1911 (No. 13 of 1911), a statute 
of the Commonwealth ; the second mate being a seaman within the 
definition expressed in the statute. 

From the evidence it appeared that William Malcolm fell over- 
board from the Burwah at a spot which is outside the territorial 
limits of the Commonwealth and was drowned. The only material 
defence was that the Seamen’s Compensation Act 1911 was invalid, 
as not being within the powers conferred upon the Federal Parlia- 
ment under the Commonwealth of Australia Constitution Aot. 
The District Court Judge having given judgment for the plaintiff 
for £500 the defendants appealed to the High Court on the ground 
of the invalidity of the Seamen’s Compensation Act 1911. 
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It was held by the majority of the High Court, Isaacs, Gavait 
Duffy, Powers and Rich, JJ. (Griffith, C.J. and Barton, J., 
dissenting) that the Seamen’s Compensation Act 1911 was a valid 
exercise of the legislative power of the Parliament ; that sections 
51 (I.) and 98 of the Constitution conferred upon the Commonwealth 
Parliament power to legislate as to navigation and shipping so far 
as concerns foreign and inter-state traffic and in particular to regu- 
late the reciprocal rights and obligations of those engaged in carrying 
on that traffic by means of ships. 

Eor the appellants it was argued that the only power under 
which it could be contended that it was valid was the trade and 
commerce power in section 51 (i.) of the Constitution. One of the 
limits of that power was laid down in The Federated Amalgamated’ 
Government Railway and Tramway Service Association v. New South 
Wales Railway Traffic Employees' Association, 4 C.L.R., 488, at 
p, 545, namely, that it does not extend to matters the effect of which 
upon inter-state trade and commerce is not direct, substantial and 
proximate.” The provision in section 98 of the Constitution that 
the trade and commerce power extended to navigation and shipping, 
it was urged, does not enlarge the power. The Seamen’s Compensa- 
tion Act had no effect, direct, substantial or proximate,” upon 
trade and commerce, or upon navigation and shipping. It was not 
a shipping law but a social law. 

In support of the Federal Act it was contended that section 98 
of the Constitution conferred on the Commonwealth Parliament 
power to enact any provision which could properly come within a 
Commonwealth Act as to merchant shipping, that is, properly having 
regard to the history of legislation as to merchant shipping. A 
peculiar characteristic of a merchant shipping act, it %vas pointed 
out, is the taking effective care of seamen during their lives and 
making provisions obligatory on owners after the death of seamen 
as well as during their lives. Provisions similar to any that occurred 
in English law as to merchant shipping, at the time the Constitution 
came into existence, might, it was argued, be enacted by the Com- 
monwealth Parliament under the navigation and shipping power. 

The safety of employees had a real relation to the subject- 
matter of navigation and shipping and therefore came within the 
ambit of that power. The Act was also within the trade and com- 
merce power. Under that power Parliament has authority to impose 
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obligations upon common carriers of inter-state goods. It might 
impose obligations on owners of ships as to goods or passengers 
carried or as to the men by whom the ships are worked. The Act 
imposed upon owmers of ships in respect of seamen no greater liability 
than was imposed upon common carriers in respect of goods. In 
support of these contentions reliance was placed on the decisions of 
the Supreme Court of the United States in the Employers'’ Liability 
Cases. 


Referring to the American cases on employers’ liability, the 
Chief Justice (Sir Samuel Gbieeith) said : — '' These laws are in 
substance laws imposing upon employers an absolute obligation to 
be answerable for and therefore to prevent, negligence on the part 
of all their employees. This is, in one sense, to impose a rule of 
conduct upon employers themselves by identifying them with their 
agents. But Congress has never attempted to legislate as to any 
matter not directly concerning rules of conduct, and the American 
Courts have consequently never been asked to p^ronounce upon the 
question whether the power extends beyond prescribing such rules ” : 
(1914) 19 C.L.R., at p. 306. 

“ But before leaving these decisions I may be permitted to 
observe that the test of promoting the efficiency or safety of the 
operations of commerce is an unsatisfactory one. It may be that 
the object avowed or unavowed of the Legislature is not to encourage 
but to discourage any particular branch of commerce and that for 
this purpose they impose rules of conduct which if observed will 
render the operations less efficient and less safe than they would 
otherwise be. I cannot think that this would in any way affect 
the validity of the legislation. This was pointed out by the Judicial 
Committee in the case of Grand Trunk Railway of Canada v. Attor- 
ney-General of Canada, (1907) A.C., 65.’' Per Gbieeith, C.J. in 
The Australian 8.S. Co. Ltd. v. Malcolm, (1914) 19 C.L.R., at p. 
306. 


Mr. Justice Babtoh, referring to the Mondou Case, supra, p. 288, 
said : — '' It will be a question whether the Seamen’s Compensation 
Act purports primarily, as it is argued that it purports, to check any 
fault of such a tendency or whether it deals merely with "a mere 
incident of commercial intercourse,’ as a means to social reform, 
or to any other and not authorized but apparent on its face.” The 
Southern Railroad Case,'' he said, ” is very explicit in requiring 
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a real and substantial relation between the thing required or pro- 
hibited and the regulation of inter-state commerce and of the 
actions of persons engaged therein, as a true test of the validity 
of the legislation.” Per Babton, J in the Australian 8 8. Co. Ltd. 
V. Malcolm, 19 C.L.R., at p. 318-19 

Mr. Justice Isaacs said : — '' By ‘ real or substantial relation 
to such commerce ’ I understand such a relation as really or sub- 
stantially a:ffects the commerce itself, and so that if the matter in 
question were not susceptible of control the commerce itself would, 
to that extent, be left uncontrollable. It is evident to me that to 
leave outside the sphere of control with respect to inter-state and 
foreign trade and commerce all but the mere act of supply of com- 
modity or service would practically nullify the power. Limiting 
my observations to present purposes, the class of vehicles to be em- 
ployed, the appliances necessary for safety, the classes of individuals 
to be employed either in relation to race, language, age or sex and 
perhaps to some extent the contractual rights and obligations of 
the carrier and the public, would all be outside the power. If not, 
then it is not easy to see why any modification of common law or 
Statute law affecting the relations of employer and employee while 
engaged in co-operating in the trade and commerce so as to conduce 
really or substantially to affect the service rendered to passengers 
or to shippers, is not part of the necessary control of the subject. 
If, for instance, a physical bar habitually stood on a ship between 
the sailors and the passengers so as to prevent timely aid in a moment 
of danger no one would dispute the right of the Commonwealth 
Parliament to require its removal. And if the State law — whether 
common law or Statute law — so restricted a sailor’s right to com- 
pensation in case of accident, as to morally but most effectually 
act upon human nature by deterring him from rendering prompt 
and ready aid, it would, as I conceive be no less an obstacle to the 
desired conduct of the trade and commerce placed under Federal 
control. And if a physical obstacle can be removed, an incorporeal 
obstacle operating at times, even more effectually on human nature, 
may also be removed, and facilities may, with equal authority, 
be created. ... Of course since the cases sustain concrete 
legislation which makes negligence the ground of liabihty it could 
not be disputed that so much was within the power of Congress. 
But I can find no statement of principle that negligence is the limit 
of legislative power. The inference I would draw from such cases 
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as Seaboard Air Linev. Horton, 233 U.S., 492 and Illinois Central 
Railroad Co. v. Behrens, 223 U.S., 473, is to the contrary. The 
power of the Commonwealth Parliament is to regulate a subject and 
negligence is not that subject. Navigation and shipping in relation 
to inter-state and foreign commerce is part of the subject. If so, 
it is impossible to exclude the authority to legislate for compensa- 
tion merely because it is irrespective of negligence. For negligence 
full damages are recoverable. Eor accidental injury the damages 
are limited — that is, the loss is shared. Whether this is prudential 
or advisable is a matter of parliamentary discretion but the root of 
the matter is now an accepted economic position, and is this : the 
relations of employers and employees and the actual conduct of 
inter-state and foreign commerce are the relations of essential con- 
nected and closely related parts of the same mechanism.” Per 
Isaacs, J. in the Australian Steamships Co. Ltd. v. Malcolm, (1914) 
19 C.L.R., at pp. 331-333 The validity of the Seamen's Compensa- 
tion Act 1911 w^as sustained by a majority of the High Court. 

Hours of Labour. 

An Act of Congress limiting the working hours of workmen 
emploj^ed by the United States, or by contractors on public works 
of the United States, is constitutional : that the motive, or pur- 
pose, may be to secure control over conditions of labour, does not 
make it unconstitutional : Ellis v United States, (1907) 206 U.S., 246. 

An Act of Congress of 1907, regulating the hours of labour of 
employees engaged in inter-state commerce is not invalid because it 
applies to employees who are also engaged in intra-state commerce 
(Employers' Liability Cases, (No. 1), 207 U.S., 463, distinguished). 
The power to regulate the agencies of inter-state commerce is not 
defeated by the fact that the agencies regulated are also connected 
with intra-state commerce : Baltimore and Ohio Railway v. Inter- 
State Commerce Commission, (1911) 221 U.S., 612. And see Nor- 
thern Pacific Railway Co. v. Washington, (1912) 222 U.S., 370. 

Membership of Trade XJnions. 

The provision of an Act of Congress, forbidding inter-state 
carriers to discriminate against an employee because of his member- 
ship of a labour organization, was held to be unconstitutional. 
There is no sufficient connection between membership of an organiza- 
tion and the regulation of commerce. The commerce power cannot 
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be exercised in violation of the Constitution : Adair v United 
States, (1908) 208 U.S., 161 . This decision, however, appears to depend 
largely on the rights of property and liberty guaranteed by the 
American Constitution. 


Regulation of Wages. 

Great as the commerce power has proved to be, it is never- 
theless conceded that the general words must of necessity be subject 
to some limitation, not as to the manner in which it may be exercised 
but as to the legitimate objects of the powder. Even in the United 
States, whilst regulating the hours of labour, Congress has not, up 
to the present, undertaken to regulate by law the wages and terms 
of employment of men so engaged. There can be no doubt that if 
the plenary power of Congress or of the Commonwealth Parliament 
extends to such regulation they may exercise that power through 
tribunals or special authorities set up for the purpose, but the right 
to set up such tribunals or authorities does not extend beyond the 
power authorized to be delegated to them. 

In the Federated Amalgamated Railway Employees' Case, (1906) 
4 C.L.R., 488, the Chief Justice (Sir Samuel Griffith), delivering 
the judgment of the Court said : — 

‘'As at present advised we are of opinion that the legislative 
authority of the Commonwealth Parhament under the commerce 
power in question, so far as regards wages and terms of engagement, 
does not extend further — if it extends so far, as to which we reserve 
our opinion — than to prohibit for causes affecting inter-state traffic 
specific persons from being employed in such traffic. It cannot, 
as already said, be disputed that the plenary powers of State Legis- 
latures with respect to matters within their competence extend to 
everything done within the State which may, directly or indirectly, 
affect trade and commerce. 

" But we think that the power of the Commonwealth Parha- 
ment to regulate inter-state trade and commerce, although unlimited 
within its ambit, cannot as a mere matter of construction, be held 
to have so wide an ambit as to embrace matters, the effect of which 
upon that commerce is not direct, substantial and proximate. And, 
in our opinion, the general conditions of employment are not of 
this character. We arrive at this conclusion upon the mere lan- 
guage of section 51 (i.). But it is much fortified by the language of 
(xxxn.), which expressly empowers the Commonwealth Parha- 
ment to make laws for the control of State railways with respect 
to transport for the naval and mihtary purposes of the Common- 
wealth. Having regard to the rules of construction, we think it 
is hard to reconcile the conferring of this express power with the 
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implied existence under section 51 (i.) of a power which would un- 
doubtedly, if the larger construction contended for is adopted, not 
only include that conferred by (i.), but go far be3"ond it. 

'' The word ' control " as used in (xxxii.) cannot, we think, be 
limited to manual or physical control. It is the widest possible 
term, and is at least co-extensive with the asserted general power 
to " regulate.’ ” 

“ Assuming, however, that the power in question does extend 
to the regulation by law of the terms of employment upon State 
railways, it is clear that it extends to them only so far as regards 
inter-state traffic and only as far as regards men engaged in that 
traffic. And this consideration a:hords a fatal objection to the 
validity of the provision now in question, so far as it depends for 
support on the trade and commerce power.” Per Griffith, C.J. 
in The Federated Amalgamated Government Railway and Tramway 
Service Association v. The New South Wales Railway Traffic Em- 
ployees' Association, 4 C.L.R., at p. 545. 

General Conditions of Employment. 

In the Federated Amalgamated Railway Case, (1906) 4 C.L.R , at 
p. 545, decided in 1906, before the American Employers Liability 
Cases (1907) were decided, the High Court of Australia laid down a 
proposition that the trade and commerce power could not, as a 
matter of construction, be held to have so wide an ambit as to embrace 
matters the effect of which upon trade and commerce is not direct 
substantial and proximate ” and that general conditions of employ- 
ment are not of this character. This proposition was reviewed in 
the Australian Seamen's Compensation Case, (1914) 19 C.L.R. , at 
p. 306, in which Griffith, C.J. said : — " The phrase ‘ general con- 
ditions of employment ’ must be read with regard to the matter 
then under discussion and is limited to matters not directly relating 
to the conduct of the operation of commerce. With this qualifica- 
tion I adhere to the rule laid down in the Railway Servants CaseN 

In the Seamen s Compensation Case the majority of the High 
Court, Isaacs, Gavan Duffy, Rich and Powers, JJ. did not con- 
sider it necessary to dissent from this limited view of the commerce 
power, as the validity of the Act was sustained by section 98 of the 
Constitution, but Isaacs and Powers, JJ. cited with approval the 
views enunciated by the Supreme Court of the United States in the 
Employers' Liability Cases. 

Importation. 

In the exercise of its power to make laws in respect of trade 
and commerce with other countries, the Federal Parliament has 
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authority to regulate, and even prohibit, thfe importation of goods 
into the Commonwealth. On this ground a claim made by the 
Government of New South Wales to import steel rails for the State 
railways without paying duty was negatived in Attorney- General 
of New South Wales v. Collector of Customs, 5 C.L.R., 818. 

The Customs Act 1901, section 52 (g) empowers the Governor- 
General to prohibit by proclamation, either absolutely or condition- 
ally, the importation of any goods specified in the proclamation ; 
held to be a valid exercise of legislative power with respect to trade 
and commerce with other countries : Baxter v. Ah Way, 8 C.L.R., 
626. 

Exportation. 

The Customs Act 1901-1910, Part VI., contains provisions 
enabling the Governor-General, by proclamation to prohibit, either 
absolutely or conditionally, the exportation of certain kinds of 
goods specified in the Act. The Commerce (Trade Descriptions) 
Act 1905, sections 11 to 15, enables regulations to be made pro- 
hibiting the exportation of certain specified kinds of goods unless 
there is applied to them a trade description of such character, 
relating to such matters, and applied in such manner, as is prescribed. 
In Woodstock Central Dairy Co. Lid. v. The Commonwealth, (1912) 15 
C.L.R., 241, certain regulations for the grading of butter for export 
were held to be ultra vires of the Act, on the ground that the pre- 
scribed grade-marks were not trade descriptions within the meaning 
of the Act, but no doubt was thrown on the constitutional power of 
the Commonwealth Parliament in that respect. If the Legislature 
intended to require the application of such grade-marks to exported 
goods it w^as easy to supply the want by amendment. It has the 
power, if it thinks fit to exercise it, to establish a standard of trade 
on any basis it may choose, to be arrived at and applied in any 
method it may think fit, and may prohibit export of any goods not 
graded or marked in the manner prescribed. 

Maritime Contracts. 

In the case of Dimond v. William Collins <1? Sons Lid., (1912) 
Q.W.N., 1 ; it was held by the District Court, Brisbane, that a 
clause in a shipping receipt providing that ‘‘ No claim for cargo lost, 
damaged, or destroyed is recoverable, unless made in writing at 
port of destination within seven days from the date such cargo 
was or should have been landed,'’ is a clause whereby the obligations 
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of the master, officers', agents, and servants of the ship to care for, 
preserve, and properly deliver goods entrusted to them as carriers 
are lessened, weakened, and may be avoided within the meaning 
of section 5 (c) of the Sea Carriage of Goods Act, and that the clause 
is therefore illegal, and of no effect. 

Trade Description and Grading. 

In the case of the Woodstock Central Dairy Co. Ltd. v. The 
Commonwealth (1912) 15 C.L.R., 241, the High Court considered the 
meaning and effect of the Commerce Act 1905 It was held that 
the Act does not confer any power upon an officer of customs to 
grade goods submitted to him for export and that therefore certain 
regulations, in so far as they purported to confer this power, were 
ultra vires the Act. 

The plaintiff company was a manufacturer and exporter of 
butter. The defendants claimed to be entitled, under regulations 
34, 35, 38 and 40 of 29th November 1910, made under the provisions 
of the Commerce Act 1905, to grade and place marks indicating 
such grade upon the boxes of butter submitted by the plaintifi to 
the defendants for examination for export. The plaintiff charged 
that such grading and working would have a prejudicial effect upon 
the sale of its butter. It was admitted that the said regulations, if 
intra vires, gave the defendants power to grade the butter, but the 
plaintiff contended that the regulations were ultra vires the said Act, 
and the question submitted for the determination of the Court was 
whether this contention was correct. Power to make regulations is 
conferred by section 17 of the Act. 

The Court {jper Barton, O’Connob and Isaacs, JJ.) held that 
the defendants were not entitled under the Act, and such of the 
regulations as are valid, to grade the butter of the plaintiff company, 
or to place on the boxes containing the butter, marks indicating 
any grade other than that to which such butter belonged at the 
time when it was submitted by the plaintiff company to the defen- 
dants through their officers for inspection and examination. 

Trade Marks. 

The power to make laws in respect of trade and commerce 
with other countries and amongst the States involves the right of 
legislating in respect of marks used in that trade and commerce. 
But the Parhament could vahdly exercise that power only by an 
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enactment Avhicli confined its operations witfiin those limits. The 
decision of the Supreme Court of the United States in the Trade 
Mari' Cases, 100 US., 82. is exactly in point. The United States 
Constitution conferred on Congress no special power of legislation 
in respect of trade marks. But that body, assuming to have the 
power under the authority which the Constitution has conferred on 
it of making laws relating to copyrights, passed an Act purporting 
to regulate trade marks generally. The Court held, assuming that 
the commerce power included the power to regulate trade marks 
used in the commerce under the control of Congress that it could not 
he exercised except by the Statute which on the face of it confined 
within those limits the general expressions used in its provisions. 
Mr. Justice Miller in delivering the judgment of the Court, 100 
U.S,, 82, at p. 96, said : — “ When, therefore. Congress undertakes to 
enact a law, which can only be valid as a regulation of commerce, 
it is reasonable to expect to find on the face of the Statute, or from 
its essential nature, that it is a regulation of commerce with foreign 
nations, among the several States, or with the Indian tribe. If it 
is not so limited, it is in excess of the powder of Congress. If its main 
purpose be to establish a regulation applicable to all trades ; to 
commerce at all points, especially if it is apparent that it is designed 
to govern the commerce wholly between citizens of the same State, 
it is obviously the exercise of a power not confided to Congress.” 

‘‘That principle is applicable here. There is nothing in Part 
VII., the only portion of the Trades Mark Act 1905 brought into 
question, to confine its operations exclusively to inter-state trade 
or trade with other countries, and as there is no way by which the 
Court could in the Statute separate that which is within from that 
which is without the powers of the Legislature, the whole Part must 
be declared void.” Per O’Connor, J. in Attorney -General for New 
South Wales v. Brewery Employees'' Union of New South Wales, 
(1908) 6 C.L.R., at p. 546. 

Inquiries as to Inter-State and External Trade. 

The provisions of section 15 (b) of the Austrahan Industries 
Preservation Act 1906 authorizing the Comptroller- General of 
Customs to subject persons engaged in inter-state and external 
trade, to compulsory interrogation respecting their business opera- 
tions, are a valid exercise of the commerce power. It is to make the 
power of inquiry effective for the purposes of customs’ administra- 
tion, for instance, that section 234 of the Customs Act 1901 authorizes 
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the recovery of penalties against those who fail to answer questions 
or produce documents when requested so to do by customs’ officers 
acting under the authority of sections 38, 195, 196 and ‘214. The 
powers of compulsory interrogation conferred on executive officers 
of Government under the Audit Act 1901, under the Immigration 
Restriction Act 1905, and under the Census and Statistics Act 1905 
rest upon the same basis. Per O’Connor, J. in A^^^leton v, Moore- 
head, (1909) 8 C.L.R., at p. 377. 

Commerce Power Reserved to States. 

The following passage from the judgment of the Supreme Court 
of the United States in the case of Eohhins v. Shelby County Taxing 
District, 120 U.S.. 489, at p. 493, is instructive, as showing the view 
accepted in the United States as to the powers of the State Legis- 
latures with regard to such matters. It is also an established 
principle, as already indicated, that the only w^ay in which commerce 
between the States can be legitimate^ affected by State law^s, is 
when, by virtue of its police power, and its jurisdiction over persons 
and property within its limits, the State provides for the security 
of the lives, limbs, health and comfort of persons and the protection 
of property ; or wffien it does those things wffiich may otherwise 
incidentally affect commerce, such as the establishment and regu- 
lation of highways, canals, railroads, wharves, ferries, and other 
commercial facilities.” Cited by Griffith, C.J. in the Federated 
Amalgamated Government Railway and Tramway Service Associa- 
tion V. The New South Wales Railway Traffic Em2doyees^ Associa- 
tion, (1906) 4 C.L.R. , p. 544. 

A Commonwealth Bureau of Commerce and Industry. 

There has been created a Commonwealth Bureau of Commerce 
and Industry whose functions are to organize commerce and indus- 
try throughout the Commonwealth. A Director has been appointed^ 
and steps have been taken to invite the co-operation of those engaged 
in the great primary and secondary industries of the nation. In 
his budget speech (September, 1918), Mr. W. A. Watt, the Acting 
Prime Minister, stated that the Government felt that this Bureau 
should be free from political control, so that producers, manufac- 
turers, and traders may be encouraged to voluntarily unite in pre- 
paratory organization for the important period of reconstruction 
that will follow the War. 
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A Commonwealth Board of Trade. 

A Board of Trade, consisting of three Commonwealth Ministers 
and two outside business men has been created, the functions of 
which are (1) to investigate and report upon matters referred to it 
by the Mimster ; (2) generally to consider and advise the Govern- 
ment upon matters affecting the trade and industry of the Common- 
wealth. Already the deliberations of this body have proved of the 
utmost value, and the Commonwealth Government is hopeful that, 
as its work develops, its increasing usefulness will be generally 
recognized by the producing and mercantile community. 

§ 47. AMONG THE STATES.” 

Commerce includes the navigation of inter-state rivers : United 
States V. Chandler Dunbar Go,, (1912) 229 U.S., 53. 

Negotiations in one State for the sale of goods which are in 
another State for the purpose of introducing them into the State 
in which the negotiation is made, constitutes inter-state commerce : 
Stewart v. Michigan, (1913) 232 U.S., 665. 

Commerce among the States consists of traffic and intercourse 
between citizens and includes the transportation of persons as well 
as property. Whilst women are not articles of merchandise, the 
power of Congress to regulate their transportation in inter-state 
commerce is the same and it may prohibit their transportation for 
immoral purposes. The right to be transported in inter-state 
commerce is not a right to employ commerce and transportation 
as a facility to do wrong. Congress may therefore prohibit such 
transportation to the extent provided in the White Slave Traffic Act 
1910 : Hahe v. United States, (1912) 227 U.S., 308. 

A sale of goods made in one State to be delivered free on board 
at a point therein to be dehvered to consumers in another State in 
the original packages, freight to be paid by the purchaser, constitutes 
inter-state commerce : Savage v. Jones, (1911) 225 U.S., 504. 

A State pohce regulation which has a real relation to the proper 
protection of the people and which is reasonable in its terms and 
does not conflict with any vahd Act of Congress is not unconstitu- 
tional because it may incidentally affect inter-state commerce : 
Savage V. Jones, (1912) 225 U.S., 501. 
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The power given *to Congress by the Constitution over inter- 
state commerce is direct, without limitations and far-reaching : 
Hip^olite Egg Co, v. United States, (1912) 220 U.S., 45. 

The White Slave Traffic Act 1910 is a legal exercise of the power 
of Congress under the commerce clauses of the Constitution, and it 
does not infringe the privileges and immunities of the citizens of the 
States or interfere with the reserved powers of the States, especially 
in regard to the immorality of persons within their jurisdiction : 
Hahe v. United States, 227 U.S., 309. 

Promoting Inter-State Trade. 

Whilst Congress does not possess authority to regulate the 
internal commerce of a State, it does possess power to foster and 
protect inter-state commerce, althougli in taking necessary measures 
to do so it may be necessary to control intra-state transactions : 
Houston Texas Railroad Co. v. United States, (1913) 234 U.S., 342. 

Congress has power under the commerce clauses of the Constitu- 
tion to regulate the habihty of inter-state carriers to their employees 
for injuries sustained in the course of their inter-state employment, 
but until it does so act the subject is within the police powers of the 
States. Since the passing of the Employers Liabihty Act 1910 in 
the United States, that Act has been paramount and exclusive and 
it will so remain unless and until Congress shall again remit the 
subject to the States : Reidv. Colorado, 187 U.S., at p. 137 ; Michigan 
Central Canal and Railroad Co. v. Vrieland, (1912) 227 U.S , 59 

Scope for Commonwealth Legislation. 

‘‘ It has been urged that if section 92 of the Constitution be 
treated as applying to more than inter-state duties or charges, the 
Federal Parliament cannot make any laws as to inter-state trade 
because the powder in section 51 (i.) is expressly given subject to 
this Constitution.” But, in the first place, section 92 forbids only 
laws obstructing inter-state commerce ; whereas laws may also be 
made facilitating or encouraging inter-state trade as w^ell as obstruct- 
ing it : section 102 ; forbidding preference is a quahfication of the 
power to make such encouraging laws. In the second place, this 
argument tends strongly to support the view that section 92 was 
meant to be a restraint on the States and not on the Commoiwealth 
Parliament. In the United States there is nothing to prevent Con- 
gress from imposing border duties between the States — nothing in 
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the Constitution to prevent it. But I concur with the Chief Justice 
in thinking that this matter should be left open.” Per Higgins, J. 
in Duncan V. The State of Queensland, (1917) 22 C.L.R., at p. 637. 

Navigation and Shipping. 

In the Ausirahan Seamens Compensation Case, (1914) 19 
C.L.R., 298, the High Court was divided on the question whether 
section 98 — navigation and shipping — was an extension of the trade 
and commerce power granted by section 51 (i.). In support of the 
validity of the Seamen’s Compensation Act 1911 it was urged that 
if it could not be sustained by section 51 (i.) it could at any rate be 
sustained under section 98 ; that the words navigation and 
shipping ” were words of extension, enlarging the ambit of the com- 
merce power so as to embrace matters which were not strictly 
speaking, matters of trade and commerce, such as the conditions of 
employment within the range of inter-state and external trade and 
commerce ; that the words ” navigation and shipping ” in section 98 
included power to deal with any matter such as, though not really 
inherent in or incidental to, trade and commerce between the States 
or with other countries, had been embraced in the multifarious 
provisions of the Imperial Merchant Shipping Acts. 

On the other hand, as against this extension argument, it was 
contended that section 98 was not intended to amplify the trade 
and commerce power beyond the sphere of inter-state and external 
trade, but to explain as to the included subject matter by removing 
grounds for possible doubt. The extension view, involving the 
validity of the Seamen’s Compensation Act, based on sec. 98 of the 
Constitution was sustained by the majority of the High Court, viz. : 
Isaacs, Gavan Duffy, Powers and Rich, JJ., Griffith, C.J. and 
Barton, J., dissenting ; Australian Steam Navigation Co Ltd. v. 
Malcolm, (1914) 19 CX.R., 298. 

Federal Power to Impose Penal Laws. 

The Customs Act 1901 was passed in pursuance partly of the 
grant of power conferred by the Constitution, section 51 (i.). Trade 
and commerce ; 51 (ii.), taxation ; 52 (ii.), control of departments, 
and 51 (xxxix.), matters incidental. Section 233 of that Act is as 
follows : — “ No person shall smuggle or unlavdully import, export, 
convey or have in his possession any goods.” The prima facie 
meaning of those words would be to make it an offence for a person 
to have in his possession unlawfully any goods. Obviously that 
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cannot be the meaning of the words, because there is no power 
under the Constitution for the Federal Parliament to usurp the 
general law-making power of the States in criminal matters The 
Federal Parliament has only power to make such criminal laws as 
may give a sanction to the execution of Statutes which it has power 
to pass. Consequently a literal reading of those words Avould place 
them beyond the legislative powders of the Commonwealth, and 
would defeat the operation of the Act altogether. But, of course, 
that is not a construction which the Court would adopt, because it 
is well known that the Court will lean to such a construction as will 
bring the Statute within the power of the Legislature whose Act is 
in question. ,It cannot be disputed that the Federal Parliament 
has power to pass legislation ancillary to the due execution of Cus- 
toms laws ; but another question remains behind, and it is this : — 
In interpreting a penal law, where the words used are wide and large, 
are we to arrive at a meaning which makes a crime by construction, 
or is the reasonable interpretation of words, which in their essence 
are somewhat ambiguous, to be that which allies the act sought to 
be punished most closely to the purpose of the legislation ? Per 
Barton, J. in Lyons v. Smart, (1908) 6 C.L.R., 154. 

PROPOSED CONSTITUTIONAL AMENDMENT OF THE 
COMMERCE POWER. 

On the 26th April, 1911, a proposed constitutional amendment 
of section 51 (i.), altering it to read as follows, was submitted to the 
people of the Commonwealth by Referendum. 

51 (i.) — “ Trade and Commerce.” 

This amendment failed to secure the necessary constitutional ratification. 
On 31st May, 1913, a similar constitutional amendment with an addition was 
submitted to the people; with the addition the amended section w^ould 
have read thus : — 

51 (i.) “Trade and Commerce, but not including trade and commerce 
upon railways the property of a State except so far as it is trade and commerce 
with other countries or among the States.” 

The amendment failed to secure the necessary Constitution 
ratification. 

For Referenda returns showing the votes of the people in the 
several States, see supra, p. 21. 

The effect of either of these alterations would be to give the 
Federal Parliament concurrent authority with the State Parliaments 
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to make laws relating to the internal domestie trade and commerce 
of each State subject to the rule that where the State laws conflict 
with the Federal laws the latter would prevail (Constitution, sec- 
tion 109). 

Federal Considerations. 

In introducing these proposed amendments of the Constitution 
the Attorney-General, Mr. W. M. Hughes, asked the House to 
consider them on their merits, without reference to any such cpies- 
tions as unification, State rights, or the Federal ideal Federalists 
are not prepared to accept this invitation. Whilst they are willing 
to fairly consider any proposed amendments of the Constitution, 
their guiding principles are two in number. In the first place, no 
proposition for an amendment of the Constitution should be made 
merely on theoretical grounds, or vitli a view to complying with the 
desires of any political party. Certain facts and conditions must 
be proved in order to show the public necessity wdiich exists for any 
such amendment. Secondly, and without any reservation, Federal- 
ists insist upon the condition that in no case should any change be 
made in the Constitution unless it is in harmony -with the Federal 
principle. They agree that the amending ]30Yrer contained in the 
constitutional instrument is an integral and vital X30wer, and should 
be brought into use under jaroper conditions. They do not regard 
the Constitution as sacrosanct and beyond the reach of amendment 
when necessary. But our Constitution is not merely a legal docu- 
ment — it is an instrument of government wdiich contains what may 
be described as the very home and citadel of our national life. It 
should not be lightly altered. If necessary changes must be made, 
they should be made along the lines of the Constitution itseK. It 
was intended that that charter of government should grow and 
expand according to national requirements and national aspirations. 
But proposed changes should not be brought forward in bushels 
merely for the purpose of meeting party cries, or the demands of 
party necessities. 

Fundamental Principles. 

It is proposed to deal here with the question of what may be 
regarded as the fundamental principles of our Constitution. A 
federation could be roughly defined as a dual form of government 
in which the sovereign powers are divided between two sets of 
governmental agencies ; one set being conferred upon the Federal 
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group, and the other set being reserved to the States. These 
sovereign organs of government are vested with the powers of sover- 
eignty^ as a whole. They do not exercise antagonistic powers. 
They represent the distribution of the whole of the sovereignty 
of the community and, there is not necessarily any antagonism 
between the Federal or National governing portion of the sovereignty 
and the State or Provincial group. 

They are all agents of the same people — they are merely assigned 
different classes of work. Shortly, a system of federation is a system 
in which there is practically a division of labour among different 
agencies of the same people. The reasons in favour of the adoption 
of a Federal system may be briefly^ summarized in order to show its 
advantages as contrasted with a unification. 

The American Model. 

The Australian Commonwealth is in law and in fact a truly Federal 
systeiii of government, and it is admittedly based upon the American 
model which is considered the most perfect and the most justly 
balanced system of Federal government in the world. The late Mr. 
W. E Gladstone said that the Federal Government of the United 
States was the most wonderful sy^stem of government ever designed 
by^ the wit and wisdom of man ; because it contains that scientific 
and well-classified distribution of power between the Federal 
Government on the one hand and the State Governments on the 
other. The Australian sy^stem is based on that model. The framers 
of our Constitution did that dehberatehv and designedlyv Thcy^ 
thought that they might fairly follow’ a model such as that of the 
United States, wdiich had been adopted by’ the people of the British 
race of over one hundred years ago, wdiich had worked successfully 
so long in the American Republic. 

The Civil War arose from no imperfections in the Federal 
system of government, but out of a domestic question, namely, 
slavery. Apart from that tragic incident the whole history of the 
United States has been based upon the Federal system of govern- 
ment. As showing what the people of that country think of their 
Constitution, after more than one hundred y^ears of experience of 
it, and even after the Civil War, we may quote from the manifesto 
of the Democratic party of the United States, which was published 
in connection with the Presidential election in 1912 : — 



308 


TRADE AND COMMERCE. 


[Sec. 51 (I.). 


We declare that all powers not specifically granted to the 
Federal Government belong to and of right must be exercised by, 
the States in their sovereign capacity, and we assert that the most 
effective results in government are attained by the complete exercise 
by the States of these reserved sovereign powers We are unalter- 
ably opposed to any usurpation by the Federal Government of the 
rights of the States.” 

That was the manifesto of the Democratic party which was 
triumphant at the polls, and which, for six years, had a majority in 
both the House of Representatives and the Senate of the United 
States. That did not show that the people in the majority of the 
States of America were in any way dissatisfied with that instrument 
of government which was accepted as the model of the Constitution 
of Australia. If it were their experience that their Constitution was 
defective and imperfect, lacking the powers proposed to be given 
to the Commonwealth by the amendments under discussion, the 
need for such amendment would have been disclosed, and a great 
party would have arisen to demand it. 

Anti-Federal Tendencies o! Proposed Amendments. 

The tendency of the fundamental changes proposed in this 
and other amendments is to alter the structure, scope, and character 
of our Federal system of Government for all time. The amendments, 
if carried, would tend to alter most materiall}^ the relations of the 
States and the Commonwealth. If the amendments are made, the 
Federal Parliament would grasp vast powers, and wmild undertake 
a mass of functions at present belonging to the States, and which 
should be reserved to them. What was proposed would be an inter- 
ference with the States and an impairment of their usefulness. The 
relations of the States with the Federal Government may be said 
to constitute ” the real stuff and essence ” of our system of govern- 
ment ; those relations would be destroyed if the amendment were 
carried. 

Principle of Distribution of Powers. 

In deciding upon the distribution of powders, the Australian 
Federal Convention was guided, not only by the model of the United 
States Constitution but by special considerations. It was thought 
that there should be reserved to the States all powers affecting private 
rights, municipal functions, local interests, resources, and trade ; 
that they should control the administration of justice and local 
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governing communities, and have free opportiinity for internal 
develoi^ment and local option, and choice in internal affairs. To the 
Commonwealth were ceded such powers as are of a triilv national 
Australian character, whether relating to commerce, mdiistiy, 
finance, economics, defence or external affairs. It would have 
been a great calamity had the Convention drawn up an instrument 
of government intended to last as the citidel of national life for all 
time, merely in a haphazard manner, without reference to funda- 
mental and guiding principles. 

Not a Matter of Sovereignty but of Vitality. 

The distribution outlined involves not merely a matter of 
sovereignty or abstract reasoning, but one of vitality. It was not 
the jealousies of small States, but political statesmanship, expediency 
and necessity that demanded the adoption of this principle of 
division. The Federal Parliament, as the central institution of 
government, no doubt looms largely upon the political horizon of 
Australia, and, unconsciously, its members are greatly impressed 
with a sense of their imj^ortance. But if their powers and work are 
compared with the powers and work of the State Parliaments, it 
will be seen that they are much less useful, and have much less to 
do in governing Australia, than the State Parliaments. The success 
of the Commonwealth as a whole depends, not so much on the legis- 
lation and activity of the Federal Parliament as upon the legislation 
and activity of the State Parliaments. They have reserved to them 
the right of controlling all domestic institutions, the home life, 
the education, the land and the primary resources of Australia, 
from which are derived the springs of our national life, domestic, 
social, industrial, and commercial. The Federal Parliament should 
not arrogate to itself powers of government which may be better 
left to the States, and can be better exercised by them. 

Powers Reserved to the States. 

The powers left to the States are of a purely local, domestic, 
and provincial character, and were left to them because it was 
believed that the Parliaments of the States, having special knowledge 
of local conditions, could be better trusted to solve local problems. 

Federal Powers. 

To the Federal Parliament were assigned powders permitting 
legislation of a uniform character, operative throughout the length 
and breadth of Australia. It was not intended that this Parliament 
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should pass laws applicable to parts of Australia only. The power 
of dealing with local questions and the making of local differentia- 
tions, in accordance with territorial differences and conditions, was 
left to the States The test of a Federal poA\'er is this Will its 
exercise yield laws of general application, suitable to every part of 
the Commonwealth, and capable of application throughout the 
States ? Where there must be a variety of laws or regulatioiis, 
differing with parallels of latitude, or according to local conditions, 
their enactment is best left to the States The fundamental dis- 
tinction between a Federal law and a State law is that the first must 
be universal and general in its application, and the second applicable 
to local circumstances. A power that must be exercised differ- 
entially is not a Federal pov/er, and should be left to the States. 

The Trade and Commerce Power, 

Let us illustrate what is meant by a reference to the trade and 
commerce proposals. The Attornej^-General, in introducing the 
Bill to amend the Constitution, objected to the constitutional limita- 
tion of the Federal power to make laws relating to trade and com- 
jnerce between the States and with other countries. He said that 
this was objectionable, and led to confusion, being an artificial 
restriction, while commerce is an organic whole. He drew attention 
to what he considered the serious consequences flowing from a 
division of the power. It is submitted that this section of the Con- 
stitution is based on the true Federal principle, that the present 
division of power between the Federation and the States is truly 
Federal. What concerns the whole of Australia should be reserved 
to the Federal Parliament, and what concerns each particular part 
or State of Australia should be reserved to the part or State. There 
is, therefore, a logical difierentiation of power based, not on the 
difference in commerce itself, but on the operation of commerce. 

A branch of trade or commerce wLioh begins in a State and ends 
in a State, is reserved to the State, because the State alone is inter- 
ested in it, but when the course of trade and commerce moves across 
the boundary, and enters another State, it becomes Federal, because 
more than one State is interested, and it admits of laws of general 
application. ‘Trade and commerce matters which are internal or 
domestic, may be fairly left to be dealt with by the State authorities. 
What concern, for instance, has the State of New South Wales 
in the internal shop-keeping arrangements of the State of Victoria ? 
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There is no comninnitj" of interest whatever. The State of Victoria 
has a perfect right to make its otvti shop-keeping arrangements 
relating to the hours of opening and closing, and the conditions of 
labour. When, however, trade and commerce flows across the 
boundary, it becomes truly Federal and Australian— affecting cer- 
tainly more than one State — and falls rvitliin Federal control. 

American Experience. 

This trade and commerce section admittedly is taken from the 
American model ; and it has operated successfully in the United 
States for over one hundred years. There has never been any 
serious complain b in the great Eepublic, on the part of the Federa- 
tion on the one hand, or of the numerous States on the other, lead- 
ing to anj^ agitation for change or reform. There have been several 
suggestions for the alteration of the Constitution, but no party up 
to the present, has urged that the rights of the States to deal vith 
their own internal shop-keeping arrangements shall be taken a%vay 
and conferred on the Federation. 

Possible Operation of Ainendiiients Illustrated. 

If the proposed amendment had been carried, it would have 
enabled Federal laws to supersede State laws in reference to the 
local internal domestic trade and commerce solely carried on within 
a State, viz. : — 

Adulteration of wine, beer, spirits, seed, manure, etc. ; 
Auctioneers, peddlers, hawkers ; sales by 
Bakers, millers, butchers, grocers, drapers ; sales by 
Bills of sale, commercial instruments and securities ; 

Carriers and all means of traffic and transport, freights and 
rates ; supervision of 
Chemists and druggists ; sales by 
Coal and firewood ; sales of 
Firms ; registration of 
Fruit cases, bags and sacks ; sale of 
Gold buyers and sellers ; sales by 

Goods, wares and merchandise, wholesale and retail ; sales 
of and forms of making contracts therefor ; 

Local option and licensing laws ; regulating the sale of 
intoxicants and other goods 
Marine stores and old metals ; sales of 
Markets, municipal and private : 
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Milk and dairy products ; sale of 
Newspapers , registration and sales of 
Poisons and explosives ; sales of 
Prices and profits in buying and selling goods ; 

Pure food laws : margarine ; 

Skipping and navigation in the territorial waters, rivers and 
lakes of a State ; 

Sundays and holidays ; regulation of 
Traction engines , regulation of 

Trade names, descriptions, marks, union lodge and union 
labels ; 

Tramways ; supervision of 
Vegetation diseases. 

The Union Label. 

If this amendment had been carried, it would have been within 
the competence of the Federal Parliament to pass legislation legalis- 
ing the use of the '' Union Label.” Under the Constitution as it 
stands, the High Court has held that the Federal Parliament cannot 
do this, but the proposed amendment enabled the Federal Parlia- 
ment to reverse the decision of the High Court and make the use 
of the union label quite lawful. Those who are aware of the out- 
rageous use of the union label in America and its power as an instru- 
ment of boycott and terrorism will realise the necessity of resisting 
the proposal to confer power on the Federal Parliament which might 
be used in such a manner and for such a dangerous purpose. 

Prices and Profits. 

In the United States it has been decided that under the inter- 
state and foreign commerce power Congress can regulate freights 
and probably prices upon the sale and transport of goods in inter- 
state commerce. It was so decided in the case of In re Green, 
quoted by Mr. P. M. Glynn in the course of the debates ( Hansard, 
1912, page 6386). That was the case in which it was attempted to 
regulate the profits of a corporation, formed under a law of a State, 
The Supreme Court held that while Congress could not control the 
operations of that combination in regard to domestic commerce 
it could control its operation in regard to inter-state commerce. 
The power to regulate freights by means of the Inter-state Commerce 
Commission has been deduced from the commerce power and similarly 
the power to regulate profits and prices is capable of deduction. 
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If Congress can regulate inter-state and foreign freights it may well 
be contended that it can regulate prices. What Congress can do 
under the commerce power can be done by the Federal Parliament 
under that power. By this amendment, extending the po^ver to 
the Federal Parliament of the internal and domestic commerce of 
a State, that Parliament would probably be able to dictate the prices 
and profits upon the sale of commodities in both wholesale and retail 
dealings within the boundaries of a State. This, of course, would 
be a much more sweeping and more drastic extension of the power 
than it at present possesses in connection with inter-state and 
foreign trade. 

No Public Demand for Change. 

There had been no serious public demand, and no argument to 
justify the proposal, except that it Avas for the purpose of removing 
what was said to be an anomaly.” There is no anomaly whatever ; 
and there ought not to be an alteration of the Constitution merely 
because in the view of a Minister, the dmded power may lead to 
confusion. Why enter on a constitutional campaign of this mag- 
nitude, for which there had been no public demand, and, no public 
need ? Besides, this alteration, if carried, would mean a violation 
of the Federal principle — the taking aw'aj" from the States of powers 
which may be fairly and properly exercised by them to better advan- 
tage, greater efficiency, and with greater satisfaction to the people. 

Increased Federal Authority over Contracts. 

Furthermore, this power, if granted, would have extended the 
jurisdiction of the Federal Parliament to contracts generally. 
Parliament would have power to regulate the form, mode, condi- 
tions, and manner of making of all kinds of local, domestic and 
internal contracts, such as bills of sale, stock mortgages, and other 
things which might really be left to the local desires and require- 
ments of each and every particular State. 

Penal Legislation. 

In addition to giving power over contracts — and that is a 
very vast area — this amendment would give the Federal Parliament 
poAAW over a large body of penal legislation. It would have authority 
to pass laws relating to all kinds of offences against trade and com- 
merce laws, within a State. 
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Local Option Interfered with. 

So that increased Federal power over trade and commerce 
would be much wider than appears upon the face of the amendment. 
It would not only be confined to local trade and commerce arrange- 
ments, but the field of legislative activity would be extremely wide 
and important. It would bring the Federal authority into con- 
flict with what may be regarded as the local option requirements of 
the State Legislatures amd with municipal corporations 

Internal Trade and Traffic of States. 

There is certainly no public demand whatever for this drastic 
alteration of the Constitution, which is to give the Commonwealth 
power and control to regulate all the internal means of exchange, 
travel and transportation of goods and passengers ; all the internal 
instrumentalities df a State, navigation, roads and rivers, freight, 
and rates, wharfage and tolls, and so forth. 

Alleged Neglect of State Parliaments, 

A final argument resorted to in support of this amendment 
was that the State Parliaments of Australia had neglected to pass 
commercial laws for the protection of the public against the sale of 
shoddy goods, or goods sold under false trade names and trade 
descriptions 

This was a charge which was easily refuted by reference to 
the Saie of Goods Acts in force in all the States and to the Common- 
wealth Trade Marks Act If a person buy goods by description 
there is in every sale an implied condition that the goods shall 
correspond to description. A person selling goods on the strength 
of false description would not only be liable to an action for breach 
of contract but to a criminal prosecution for obtaining money by 
means of false pretences. The Federal Trade Marks Act provides 
very severe penalties against persons selling or attempting to sell 
goods to which a registered trade mark is falsely applied. 

Centralization and Unification. 

If this amendment be at any time carried, the people of Aus- 
tralia might as well march right on to the goal of complete centraliza- 
tion, unification and the obliteration of the States. If this demand 
were conceded, no important powers would be left to the States, 
except their control over education, land, and railways. The Federal 
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authority would cora*pleteh/ overshadow the States, not merely in 
Australian matters— not merely in inter-state and external matters 
— but it would dominate the whole political landscape. 

51. (il) TaxatioiP^ ; but so as not to discriminate^^ 
bet-weeii States or parts of States : 

Conspectus of Notes to Section 51 (ii.). 

§ 48. Taxation.” 

Le^iwlatioii. 

Customs Administration Act 1901-1910. 

Customs Tariff 1902. 

Customs Tariff Hill (British Preference) 1906. 

Customs Tariff (South African Prefei’ence) 1906. 

Customs Tariff (Agricultural Implements) 1906. 

Customs Tariff Act 1908. 

Customs Tariff Validation Act 1917. 

Excise Administration Act 1901. 

Distillation Administration Act 1901-1918. 

Beer Excise Administration Act 1901-1918. 

Spirits Adnunistration Act 1906-1918. 

Excise Tariff Act 1902-1906. 

Excise Sugar Tariff 1905-10-1 2. 

Excise Tariff Agricultural Implements 1 90G. 

Excise Tariff (Spirits) 1906. 

Excise Tariff 1908. 

Excise Tariff (Starch) 190S. 

Excise Tariff Validation 1917, 

Bank Note Tax 1010. 

Land Tax Act 1910. 

Land Tax Assessment Act 1910. 

Estate Duty (Probate) Tax 1914. 

Income Tax Act 1915-16-17. 

Entertammeiit Tax Act 191(5. 

War-time Profit Tax Act 1917. 

Revenue from taxation. 

Meaning of taxation. 

Mode of exorcising the taxing power- 
indirect effect of taxes. 

Limitation of the taxing power. 

Ambit of the taxing power. 

Land taxation and land settlement policy. 

Taxing shareholders m land companies. 

Husband and wife ; joint liability. 

Taxation of Crown leaseholds. 

Colonial Laws Validity Act 1865. 

Customs import duties. 



316 


TAXATION. 


[Sec. 51 (II.). 


§ 48 . “ Taxation.'’ — cintiniied . 

Penal taxation of oleomari>.arino. 

Handling taxable goods. 

Death and succession duties. 

State instrumentalities when immune. 

40 . But so 4s not to Discriminate.” 

Discrimination, meaning of 

Differential rates of wages. 

§48. ‘^TAXATION.” 

LEGISLATION. 

Customs (MACHmEHY) (Kingston) Act 1901-1916. 

The administration of the Customs law and the assessment, 
enforcement and collection of customs duties, is regulated the 
Customs (Machinery) Act 1901, which, as slightly amended by the 
Customs Act 1916, is known as the Customs Act 1901-1916. Part II. 
dealing with administration, provides for the appointment of a 
Comptroller-General of Customs who; under the Minister {i.e., the 
Mnister of Trade and Customs, who administers the Customs and 
Excise Acts) is the permanent head of the department, and has the 
chief control of the Customs throughout the Commonwealth. In 
each State there is a Collector of Customs who, subject to the Comp- 
troller, is the chief officer of customs for the State. Power is given 
to the Minister and also (subject to the approval of the Minister) to 
the Comptroller, to delegate any of his powers under the Act. 
Provision is thus made for any degree of centralization or decen- 
tralization that may be required. Part III. defines goods which are 
subject to the control of the Customs, and provides for examination, 
entries, and securities generally. Part IV. deals with importation, 
the boarding of ships and report of cargo, the entry, imshipment, 
landing, and examination of goods ; and prohibits the importation 
of certain goods, such as false money, pirated or blasphemous or 
obscene works, exhausted tea, and other goods injurious to health 
or morality. Part V. provides for the warehousing of goods. Part 
VI. deals with exportation. Part. VII. provides for payment of 
duty on ships’ stores consumed on the Australian coast (Le. between 
the first port of arrival and the last port of departure of a ship). 
Part VIII. provides for the payment and computation of duties 
imposed by the Customs Tariff Acts, and for the determination of 
the value for duty of goods subject to ad valorem duty. Sections 
138, 139, 140 and 148, relating to the highest duties to be charged. 
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substitutes for dutiable goods, duty on parts, duty on condensed 
articles, and derelict goods are interesting and important as being 
the subject of judicial decisions. Sections 190, 191 and 192, 
empowering an officer to fasten hatchways and other openings into 
the holds, locking up, sealing and securing goods, and prohibiting 
the breaking of seals, are interesting on the same grounds. Pro- 
vision is made for the prosecution and punishment of offences and 
the making of regulations. 

Customs Tariff (Kingston-Turner) Act 1902. 

This was the first Commonwealth Customs Tariff Act imposing 
uniform rates of customs duties throughout Australia, introduced 
into the House of Representatives, 8th October, 1901, assented to 
16th September, 1902. It provided that uniform duties of customs 
specified in the Tariff should be imposed as from 8th October, 1901, 
and from that date onwards the State Tariffs ceased to operate, 
and trade between the States became free, subject to the temporary 
exception, under section 95 of the Constitution, of the right of the 
State of Western Australia to levy duties on goods transferred from 
other States. 

Customs Tariff Bill (British Preference) 1906. 

By this Bill, reserved for the Royal assent 12th October, 1906, 
a special schedule of import duties on a limited number of tariff 
items was passed for the purpose of giving preference, in the shape 
of lower duties on goods manufactured in and imported from the 
United Kingdom than on goods manufactured in and imported from 
other countries, provided that such first mentioned goods were 
imported direct in British ships manned exclusively by white seamen. 
This Bil^ did not receive the Royal assent because in the opinion of 
the Imperial law officers it contained provisions contrary to treaties 
between Great Britain and certain foreign countries. 

Customs Tariff (South African Preference) 1906. 

This Act established the scheme of preferential duties of customs 
on certain goods the produce or manufacture of British Colonies or 
Protectorates in South Africa included within the South African 
Customs’ Union ; assented to 12th October, 1906. 

Customs Tariff (Agricultural Implements) 1906. 

In anticipation of the revision of the Tariff then pending, this 
Act, assented to on 12th October, 1906, contained an instalment of 
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amended increases of customs duties dealing specially with stripper, 
harvesters, stump-jump XDioughs, and other agricultural implements 
and machinery A special feature of this Act was section 4, which 
provided that if the Governor-General was satisfied that the cash 
prices at which stripper harvesters and drills manufactured in 
Australia were sold exceeded the prices thereunder set out. he might, 
hy proclamation, reduce the rate of duty specified in the schedule 
in respect of stripper harvesters, but so that the reduction should not 
reduce the rate of duty below one-half the rate of duty imposed by 
that Act. 


Customs Tariff (Lyne) Act 1908-1911. 

This Act repeals section 5 of the Customs Tariff 1902, No. 14 
of 1902, and the schedule of that Act, also the whole of the Customs 
Tariff 1906. A new scheme of customs duties wms introduced and 
embodied in schedule A. A feature of this Act was the imposition 
of special duties set out in one column of the schedule, on a large 
quantity of goods, the produce of and manufacture of the United 
Kingdom shipped in the United Kingdom to Australia, at lower 
rates, com]oared vith the rates of duty set out in another column 
headed “ General Tariff ’’ applicable to ail other goods. Amended 
by Customs Tariff Amendment 1908, Customs Tariff 1910, and 
Customs Tariff 1911, Customs Tariff Validation Act 1917. 

Excise (Machinery) Act 1901. 

This x4ct provides for the administration of the Excise Acts, 
and the assessment^ enforcement and collection of excise duties, on 
similar lines to those embodied in the Customs Act with regard to 
customs duties ; and contains general provisions relating to the 
manufacture of goods and materials in respect of which excise duty 
is imposed by Parliament. 

Excise Act 1918. 

This was an Act to amend the Excise Act 1901. Certain 
machinery clauses were altered, and a scale of fees for licensees to 
manufacture tobacco, cigars, cigarettes and snuff w^ere fixed at from 
£5 to £500 per year. 

Spirits (Machinery) Act 1906. 

This Act contains elaborate provisions for the granting of cer- 
tificates in the prescribed form certifying that s|)irits are Pure 
Australian Standard Brandy ’’ or “ Australian Blended Brandy ” 
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or Australian Standard Malt Whisky ' or “ Australian Blended 
Whisky or '' Australian Standard Rum as the case requires. It 
also forbids spirits (Australian or imported) to be delivered from 
customs control for human consumption unless the Collector is 
satisfied that they have been matured by storage in wood for two 
years. It also provides for the methjiation of spirits and the use 
of methylated spirits. 


Spirits Act 1918. 

The definitions of medicines, methylated spirits, " Pure Aus- 
tralian Standard Brandy A and Australian Blended Brandy,” 
contained in the Spirit Act 1906, are verbally amended by tills Act. 
'' Pure Australian Standard Brandy ” must be made from wine, 
the fermented juice of' fresh grapes, and Australian Blended 
Brandy must be distilled wholly from wine, the fermented juice 
of fresh grapes, and must contain not less than 25 ]ier cent pure 
wine spirit, which has been separately distilled from the fermented 
juice of fresh grapes by a pot still or similar process at a strength not 
exceeding 40 per cent, over proof. 

Distillation (Machinery) Act 1901. 

Tills Act applies to the distillation of spirits on which duty of 
excise is imposed by Parliament. No person is allowed to distill 
spirits unless he has a licence to do so under this Act. 

Distillation Act 1918. 

The annual fees for distillation licences are fixed by the first 
schedule to this Act as follows : viz. : For every spirit maker's 
general licence £50 ; for every spirit maker's wine distilling licence 
£25 ; for every vigneron licence £5. 

Beer Excise (Machinery) Act 1901. 

No person is permitted to make beer except in pursuance of 
the x\ct, and unless he is licensed to do so under the Act. 

Beer Excise Act 1918. 

The annual fees for brewers’ licences are prescribed by the 4th 
schedule of this Act, ranging from £25 per year for every brewery 
wherein beer is brewed in quantities not exceeding in any one year 
50,000 gallons, to £250 per year where the beer brewed exceeds 
12,000,000 gallons per year. 
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Excise Tariff 1902. - 

The first uniform duties of excise on goods produced in Aus- 
tralia were imposed the Excise Tariff Act 1902. These duties 
were made retrospective in operation as from 8th October 1901, 
that being the date of the imposition of uniform duties of customs 
throughout the Commonwealth. Excise duties were imposed on 
beer, spirits, starch, sugar and tobacco. With reference to sugar a 
rebate was granted to the growers of '' white-grown sugar.” This 
rebate was afterwards abolished by the Sugar Rebate Abolition 
Act, and a bounty on production was substituted. 

Excise Tariff (Sugar) 1905-10-12. 

The excise duty of 4/- per cwt. of manufactured sugar was 
altered by the Excise Tariff 1905, and the Excise Sugar Tariff 
1910. It was finally abolished by the Sugar Excise Abolition Act 
1912 (proclaimed 26th Januar}^ 1913). This was done in pursuance 
of an arrangement made with the Grovernment of Queensland to 
prohibit the employment of coloured labour on sugar plantations 
in consideration of the repeal of the Eederal excise duty on sugar 
and bounty to growers of '' white-grown ” sugar. 

Excise Tariff (Sugar) 1913. 

On the 20th October, 1913, the excise duty of 4 /- per cwt. on 
manufactured sugar was temporarily restored in order to validate 
the collection of dut}^ on sugar produced from cane delivered for 
manufacture after 1st May, 1913 (the date of repeal of the sugar 
excise tariff) and before 26th July, 1913, and on all other sugar 
produced in Australia which w^as subject to the control of the customs 
on 25th July, 1913, '‘on which duty of excise had not been paid 
under previous tariff.” After the Comptroller has certified that all 
outstanding cane sugar and beet sugar of the estimated amount 
within the meaning of the Act had been entered for home consump- 
tion, the Act provided that the cane and beet sugar shall hereafter 
not be liable to excise duty.” 

Excise Tariff (Agricultural Machinery) 1906. 

This Act imposed a scheme of excise duties at fixed rates on 
stripper harvesters, stump jump ploughs, and other agricultural 
implements, made in Australia, subject to the express condition 
that such excise should not apply to goods manufactured by any 
person in any part of the Commonwealth under conditions as to the 
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remunercation of labour which — (a) are declared by resolution of 
both Houses of the Parliament to be fair and reasonable ; or (6) are 
in accordance with an industrial award under the Commonwealth 
Conciliation and Arbitration Act 1904, or (c) are in accordance with 
the term's of an industrial agreement filed under the Commonwealth 
Conciliation and Arbitration Act 1904 ; or (d) are, on an applica- 
tion made for the purx^ose to the President of the Commonwealth 
Court of Conciliation and Arbitration, declared to be fair and reason- 
able by him or by a judge of the Supreme Court of a State or any 
X)erson or x^ersons who comxaose a State industrial authority to whom 
he may refer the matter. 

Excise Tariff (Spirits) 1900. 

This Act repealed the tariff of 1902 as to spirits, and substitutes 
an ela])orate schedule of duties on different kinds of spirits, based 
on the classification of the Sxhrit Act 1906 and varying according 
to materials of origin and modes of distillation and manufacture. 


Excise Tariff 1908. 

This Act introduced new excise duties on tobacco, cigars, 
cigarettes, snuff, amyiic acid and fusel oil, glucose, invert sugar, 
import syrux), saccharin and other similar substitutes for sugar, 
golden syruxi and other syrups. 

Excise Tariff (Starch) 1908. 

By this. Act starch made from imxiorted rice delivered free for 
use in the manufacture of starch was made liable to the excise 
duty of Id. per lb. 

Excise Tariff Validation 1917. 

This Act validates x^roxiosed tariff duties of excise introduced 
into the House of Representatives on 3rd December 1914. 


Bank Notes Tax 1910. 

In order to x-^icvent xirivatc banks continuing to issue bank 
notes payable to bearer after the establishment of the Common- 
wealth Note Issue, the Bank Notes Tax Act 1910 was x^assed. ^ It 
imposed a tax at the rate of 10 x^er cent, for each year in respect 
of all bank notes issued and re-issued by any bank in the Common- 
wealth. 
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Land Tax Act 1910-1^18. 

Land Tax Assessment Act 1910-1916. 

The Land Tax Act 1910 imposed a progressive tax upon the 
taxable value of all the land in the Commonwealth owned by the 
taxpayer. The tax was upon unimproved land values, and there 
were two scales of tax, one as against residents in Australia, and 
one against absentees from Australia. In the case of residents, the 
taxable value is the total unimproved value, less a deduction of 
£5,000. Tor so much of the taxable value as does not exceed 
£75,001 the rate of tax per £1 sterling is Id. and 1/ 30,000th of Id. 
where the taxable value is £1 sterling, and increases uniformly 
with each increase of £1 sterling of the taxable value by 1/ 30,000th 
of Id. 

The tax increases uniformly, with each increase of £1 in taxable 
value, in such a manner that the increments of tax are as follows • — 

Between £15,000 and £15,001 = 2d. 

Between £30,000 and £30,001 = 3d. 

Between £45,000 and £45,001 = 4d. 

Between £60,000 and £60,001 = 5d. 

Between £75,000 and £75,001 = 6d. 

Bor every £1 sterling of taxable value over £75,000 the rate is 
6d. per £1. Thus it will be seen that the tax rises by 1/30, 000th of 
Id. for every additional £1 of value until £75,000 in value is reached 
Bor every £1 of taxable value in excess of £75,000 the rate is 6d. 
in the £1. Bor absentees from Australia, the taxable value is the 
total unimproved value without deduction. An absentee pays Id. 
in the £1 on the first £5,000 (which in the case of residents is exempt) 
and Id. in the £1 more than a resident on the balance. 

The Land Tax Assessment Act 1910 contains provisions (based 
to a certain extent on New Zealand legislation) for defining the 
liability of different kinds of owners, and for preventing the incidence 
of the progressive rate being evaded by devices of conveyancing, 
company-making, etc. 

Land tax is payable by the owner of land upon tiie taxable 
value of all the land owned by him and not exempt from taxation 
under the Act. The taxable value of all the land owned bj^ a 
person is — 
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(a) in the case of an absentee — ^the total sum of the unim- 

proved value of each parcel of land ; 

(b) in the case of an owner not being an absentee the balance 

of the total sum of the unimproved value of each parcel 
of the land, after deducting the sum of £5,000. 

Every part of a holding which is separately held by any occupier, 
tenant, lessee or owner, is deemed to be a separate parcel. 

Unimproved value,” in relation to land, means the capital 
sum which the fee simple of the land might be expected to realize 
if offered for sale on^ such reasonable terms and conditions as a 
bona fide seller would require, assuming that the improvements 
(if any) thereon or appertaining thereto and made or acquired by 
the owner or his predecessor in title had not been made.” 

The following lands are exempt from taxation under the Act : — 

(a) all laud owned by a State, or by a munici}pal, local, or 
other public authority of a State ; 

{b) all land owned by a savings bank regulated by any State 
Act ; 

(c) all land owned by any Society registered under a State 

Act relating to friendly societies or trade unions : 

(d) all land owned by any building society registered as a 
building society under any xA.ct or State Act, not being 
land of which the society has become owner by fore- 
closure of a mortgage ; 

(e) all land owned by or in trust for a charitable or educational 

institution, if the institution, however formed or con- 
stituted, is carried on solely for charitable or educational 
purposes and not for pecuniary profit ; 

{/) all land owned by or in trust for a religious society, the 
proceeds whereof are devoted solely to the support of 
the aged or infirm clergy or ministers of the society or 
their wives or widows or children, or to religious, charit- 
able or educational purposes ; 

(g) all land owned by or in trust for any person or society 
and used or occupied by that person or society solely as 
a site for a place of worship for a religious society, or a 
place of residence for any clergy or ministers or order 
of a religious society ; a charitable or educational 



324 


TAXATION. 


[Sec. 51 (II.). 


institution not carried on for pecuniary profit ; a building 
owned and occupied by a societ^y club or association, 
not carried on for pecuniary profit ; a public library, 
institute, or museum ; a show ground ; a public ceme- 
tery or public burial ground , a public garden, public 
recreation ground, or public reserve , a public road ; 
or a fire brigade station. 

{h) All land owned by a resident person whether in one or 
more parcels not exceeding £5,000 unimproved value. 

Land Tax Act 1914.. 

By the amending Land Tax Act 1914 the first schedule of the 
original Act was amended to provide that the rate of tax when the 
owner is not an absentee shall be as follows : — For so much of the 
taxable value as does not exceed £75,000, the rate of tax per £1 
sterling shall be Id and 1 18,750th of Id., where the taxable value 
is £1 sterling, and shall increase uniformly with each increase of* £1 
sterling of the taxable value by 1/ 18,750th of Id. For every £1 
sterling of taxable value in excess of £75,000 the rate of tax shah be 
9d. 


The rate of tax -when the owner is an absentee shall be as fol- 
lows . — For so much of the taxable value as does not exceed £5,000, 
the rate of tax per £1 sterling shall be Id For so much of the 
taxable value as exceeds £5,000, but does not exceed £80,000, the 
rate of tax per £1 sterling, shall be 2d. and 1 /18,750th of Id. where 
the excess is £1 sterling, and shall increase uniformly with each 
increase of £1 sterling in the taxable value by 1 18,750th of Id. 
For every £1 sterling of taxable value in excess of £80,000 the rate 
of tax shall be lOd. 


Land Tax Act 1918. 

the Land Tax x4ct 1918 an additional land tax of 20% of 
the tax payable under the 1914 Act Avas levied for 1918-19 et seq. 

Income Tax Act 1915-16. 

Income Tax Assessment Act 1915-16. 

Income tax is levied and paid to the Commonwealth upon the 
taxable income from property and personal exertion. The rate of 
income tax in respect of income from personal exertion is that set 
forth in the first schedule to the Act. The rate of income tax in 
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respect of income derived from pro^Derty is that set out in the second 
schedule to the Act Income tax in respect of the total taxable 
income derived partly from personal exertion and partly from pro- 
perty is that set out in the third schedule to the Act. Income tax 
is pa3^able at such rates as ma}^ be declared by Parliament from time 
to time. 

In order to arrive at the taxable income of taxpaj'ers the total 
assessable income derived by taxpa^-'ers from all sources in Australia 
is taken as the basis and from it numerous deductions of losses, 
outgoings and e'xpenses are allowed. 

The Income Tax Act 1917 following the lines of the Act of 
1915 and 1916 provided that for the financial year beginning 1st 
Jui^y 1917, the income tax should be as follows : — 

Rate of Tax upon Income Derived from Personal Exertion. 

For so much of the whole taxable income as does not exceed £7,600 
the average rate of tax jier £1 shall be 3d. and 3/ SOOths of Id. 
where the taxable income is £1, and shall increase uniformly 
with each increase of £1 of the taxable income by 3 SOOths of Id. 

The average rate of tax per £1 for so much of the taxable income as 
does not exceed £7,600 ma^^ be calculated from the following 
formula : — 

R == average rate of tax in pence per £1. 

I “ taxable amount 
R = taxable income in pounds sterling. 

R r= (3 + 3 800 I) pence. 

For ever}^ £I of taxable income in excess of £7,600 the rate of tax 
shall be 60 pence. 

Rate of Tax upon Income Derived from Property 

(a) For such part of the taxable income as does not exceed £546 

the average rate of tax per £1 shall be that given by the formula, 
viz. : — 

R = average rate of tax in pence per £1. 

I = taxable income in pounds sterling. 

R (3 1/181.058) pence. 

(b) For such part of the taxable income as exceeds £546 but does 

not exceed £2,000 the additional tax for each additional £1 of 
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taxable income above £546 shall increase continuously with 
the increase of the taxable income in a curve of the second 
degree. See (c) and (d) of 1917 Act, also 3rd and 4th schedules 
of that Act. 

Notwithstanding the schedules it was enacted that the tax 
payable by any person who is not married, has no dependents 
and is not an absentee, and who would, apart from sub-section 4 (c) 
not be liable to pay income tax, shall be £1. 

In addition to the tax payable under the preceding provisions 
of this Act, there is payable, in the case of incomes in respect of 
w^hich tax is calculated under the first, second, or third schedules, 
an additional tax equal to 25 per cent, of the tax so calculated. 

The following incomes are exempt from the Commonwealth 
income tax : — {a) the revenue of a municipal corporation or other 
local governing body or of a ]3nblic authorit}^ , (6) the income of 
a society registered under a Friendly Societies' Act of the Common- 
wealth or a State and not carried on for pecuniary profit ; (c) the 
income of a trade union or of an association of employers or employees 
registered under any Act of the Commonwealth or a State relating 
to the settlement of industrial disputes ; (d) the income of a religious 
scientific, charitable, or public educational institution , (e) the income 
derived from the bonds, debentures, stock, or other securities of 
the Commonwealth issued for the purposes of Commonwealth War 
Loans authorized up to the first day of January, 1917 ; (/) the 
income of a provident, benefit, or superannuation fund established 
for the benefit of the employees in any business ; (g) the salary of the 
Governor-General and the salaries of the Governors of the States ; 
(h) the official salaries of foreign consuls and the trade commis- 
sioners of any part of the British Dominions. There are certain 
deductions allowed in favour of mining companies other than coal 
companies. 

Income Tax Acts 1917-1918. 

Pensions paid under the War Pensions Act 1914-16 are exempt 
from income tax in 1918 ; so also is the income of any society or 
association not carried on for the purposes of profit or gain to the 
individual members thereof, established for the purpose of promot- 
ing the development of the agricultural, pastoral, horticultural, 
viticultural, stock-raising, manufacturing or industrial resources 
of Australia. 
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The Income Tax Act 1918 does not apply to the income derived 
from personal exertion by any person who is or has been on active 
service outside Austraha during the state of war, with the naval or 
military forces of the Commonwealth or any part of the King's 
Dominions or of an Ally of Great Britain, from the date of his 
enlistment in or appointment to those forces until the date of his 
discharge therefrom or the termination of his appointment. 

The following special deductions from taxable income are 
provided by the Act No. 18, 1918, section 15, viz. : — 

(1) In the case of a person (other than a company, an absentee, 
or a person who is not married and has no dependants) there shall 
be deducted, in addition to the sums set forth in the last })receding 
section, 18, the sum of £156 less £1 for every £3 by which the income 
exceeds £156. 

(2) In the case of a person (not being a company or an absentee) 
who is not married and has no dependants there shall be deducted, 
in addition to the sums set forth in the last preceding section, 18, 
the sum of £100 less £1 for every £5 by which the income exceeds £100. 

(3) When the income consists parti}’ of income from personal 
exertion and partly of income from property, the deduction under 
this section shall be made in the first place from the income from 
property, and when the deduction exceeds that income the excess 
shall be deducted from the income from personal exertion. 

(4) For the purposes of this section ' income ’ means the income 
of a taxpayer after allowing the deductions allowed by any other 
section of this Act. 

The Governor- General may make arrangements with the 
Governor in Council of a State for the collection by the Common- 
wealth on behalf of the State of income tax at rates to be fixed by 
the Parliament of the State on a taxable income ascertained in 
accordance with this Act or an Act of that State. The Governor- 
General may make regulations for carrying into effect any arrange- 
ment made under the provisions of this section. 

The Act of 1918 provided for the collection of income tax for 
the financial year beginning 1st July 1918. It authorizes the collec- 
tion of income tax on the basis of the Act of 1917, plus the additional 
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tax equal to 25 per cent, of the tax authorised in the original 
schedule, together with the following super-tax, viz. : — In addition 
to aii}^ tax (including additional tax if any) payable under the 
preceding provisions of this Act other than sub-sections (4) and (5) 
of section four, there shall be payable a super-tax equal to thirty 
per centum of the total amount of the tax so payable. 

Estate Duty (Pbobate) Act (1914). 

Estate Duty Assessment Act 1914-16. 

By this legislation it is provided that duty shall be levied and 
paid upon the value as assessed on the estates of persons dying in 
Australia after the passing of the Act. The estates of deceased 
persons comprise real property in Australia and personal property 
wherever situated if the deceased was at the time of death domiciled 
in Australia. If a person dies domiciled outside Australia only his 
real and persona] estate inside Australia is taxable. The duty 
was fixed as follows, viz. * — Where the total value of an estate 
(after deducting all debts, including probate and succession duties, 
paid under State laws) exceeds £1,000, and does not exceed 
£2,000, the duty is £1 per £100 value and so on in ascending scale 
up to the value of £71,000 when the duty is 15 per cent, on the estate. 
There are several exemptions including (1) estates of £1,000 value 
and under ; (2) charitable, religious, scientific, or educational 

bequests ; (3) estates of persons d3dng on active service ; (4) con- 
cessions where the estate passes to widow, children or grand- children 
of deceased ; duty in such cases being two-thirds of the full rate. 

Entertainment Tax Act 1916-18. 

Entertainment Tax Assessment Act (1916). 

This Act provides that there shall be, on a date fixed by pro- 
clamation, levied and paid on all payments for entry or admission 
to any entertainment, a tax at such rate as may be declared by 
Parliament. No person can be admitted to an entertainment 
except holding ‘a ticket stamped with a stamp denoting that the 
proper entertainment tax has been paid or in special cases through 
an approved barrier, or by means of a mechanical contrivance 
which can automatically register the number of persons admitted. 
But the ticket and barrier system may be dispensed with if the 
proprietor of an entertainment has made arrangements with the 
commissioner to furnish returns of the money paid or taken for 
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admission, and has given security for pajnnent of the tax. The 
following entertainments are exempt from taxation: — (1) Where 
the entertainment is for philanthropic, religions, or charitable pur- 
poses and where the whole of the takings are so applied without any 
charge or deduction for expenses ; ( 2 ) w'here the entertainment is 
of a wholly educational character ; and (3) where it is intended for 
the amusement of children and the charge should not exceed 6 d. 
each. 

Sub-section 12 {a) and section 13. 

The first entertainment tax was fixed on the following basis, 
viz. : — Where the rate of admission exceeded 6 d. up to 1 the tax 
was Id. per head ; where the rate of admission exceeded 1 -, the 
tax for 1 /- was Id. and for every 6 d. exceeding - equal to 4 d. 

By the Entertainment Tax (1918) the rates were altered to read 
as follows : — Not exceeding 1^ - (excepting payment not exceeding 
3d. for admission on Saturdays between the hours of 12 o'clock 
noon and 6 o’clock in the afternoon, of children apparently under 
the age of 12 years) equal to Id. ; exceeding 1 - equal to Id. for 
the first 1 /- and -Jd. for every fid. over 1 , -. 

Wak-Time Peofits Tax 1917. 

War-Time Profits Tax 1918. 

War-Time Profits Tax Assessment Act 1917. 

There shall be levied and paid on all war-time profits from cer- 
tain defined trades, callings, and businesses, arising after 39th June, 
1915, a war-time profits tax at such rate as Parliament may ])r()vide. 
The Act defines “ a pre-war standard of profits," and “ an account- 
ing period,” and declares that the profits of a pre-w^ar year shall be 
computed on the same principles and subject to the same ]jro visions 
as the profits of an accounting period. The war-time profits arising 
in any financial year is calculated as follows : — 

(а) By ascertaining the montlily averages of the profit or loss 
arising in the accounting periods ending and beginning in the 
financial 3 'ear. 

( б ) B}^ multiplying the respective monthly averages of jirofit 
or loss of each of such accounting periods by the number of the 
months of the respective accounting periods falling within the 
financial year. 
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(c) By adding the amounts of the profit, or deducting the amount 
of the loss from the amount of the profit as the case may be and 
deducting from the sum so obtained the pre-war standard of profit 
as defined for the purposes of the Act. 

{d) By deducting from the sum remaining in paragraph (c) the 
following (if any) — 

(а) In the case of a business in which the pre-war standard 

of profit does not exceed £500, deduct £200. 

(б) In all other cases where the sum remaining under para- 

graph (c) — 

(i.) does not exceed £200, deduct the total sum. 

(li.) exceeds £200, deduct £200, less certain specified 
sums. 

The profits arising from any business are separately determined 
on the same prinoqiles as profits and gains of the business are, or 
would be determined for the purpose of the Commonwealth income 
tax subject to certain modifications. 

The following institutions, businesses, and persons are exempt, 
viz. : — 

(1) Municipal corporations, friendly societies, religious, 
charitable, and educational bodies, and wholly mutual 
life insurance societies. 

(2) Agricultural, fruit-growing, dairy, pig, and poultry indus- 

tries, co-operative food supply companies. 

(3) Oifices or employments from w^hich salary or wages or 
emolument is derived. 

(4) Professions dependent upon personal qualifications requir- 

ing little capital. 

(5) Gold-mining. 

(6) Mining businesses specified by proclamation. 

(7) Ship-building contracts made with the Commonwealth 

Government since 4th August, 1914, and before the 
declaration of peace. 
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(8) Businesses commenced since the declaration of war, 

deriving profits from the recovery from v^aste manufac- 
ture products of materials used in the production of 
munitions of war; of for the purposes of mining for 
any rare metal used for the manufacture of munitions 
and disposed of to the Imperial Government. 

(9) Persons being residents of Australia who are on active 
service outside Australia with the naval or militar}^ 
forces of the Allied Powers, and who are interested in 
businesses to which the Act applies, ]jrovided that before 
they went to the war the^^ devoted the whole or greater 
part of their time to their businesses. 

(10) Commission agencies where little or no capital expendi- 

ture is involved. 

(11) Raising and sale of stud stock up to £2,000. 

The war-time profits tax is imiiosed on the war-time profits at 
the following rates * — (a) On the w^ar-time profits arising in the 
financial year ending 30th June, 1917 = 50 per cent, of these profits ; 
(6) On the war-time profits arising in each succeeding financial year 
= 75 per cent, of these profits. 

§48 TAXATION.” 

Revenue from Taxation. 

The following tables compiled from the budget papers (June, 
1918), show the revenue received from direct and indirect taxation 
during the last four years and the estimated revenue for 1918-1919 : — 


Direct Taxation. 



1914-15. 

1915-16. 

1916-17. 

1917-18. 

1918-19. 

estimated. 

Land Tax 

£l,953,fl96 

£2,040,436 

£2,121,952 

£2,123,775 

£2,000,000 

Income Tax . . 

£3,932,775 

£5,621,950 

£7, 385, .543 

£7,400,000 

Entertainmont 


Tax 

— 

— 

£110,682 

£245,890 

£205,000 

Estate (Succes- 




sion) Tax 
War-time Profits 

£39,646 

£626,215 

£1,062,168 

£943,232 

£680,008 

£750,000 

£1,800,000 

Tax . . 

— 

— 

— - 

— 

Total 

£1,993,342 

£6,599,4261 

£8,916,752 

£11,378,448 

£12,155,000 
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Indirect Taxation. 


— 

19U-15. 

1915-16. 

1916-17. 

1917-18. 

1938-19 

estimate 

A. Customs dut- 
ies on im- 
ported goods 

£12,105,698 

£13,610,681 

£12,373,664 

£9,487,538 

£8,310,500 

B. Excise duties 
on goods pro- 
duced in Alls “ 
tralia 

£11,877,254 

£16,934,103 

£15,610,287 

£13,225,205 

£12,050,000 

Total 

£26,982,952 

i 

£30,.544,787 

£27,983,951 

£22,712,833 

£20,360,500 


Meaning of. 

‘‘ The primary meaning of taxation is raising money for the 
purposes of Government by means of contributions from individual 
persons. The power to tax necessaril}" involves the ])ower to select 
the subjects of taxation, viz. : persons or things. In the case of 
things the differentiation or selection is, in practice, usually made by 
reference to objective facts or attributes of the subject matter so 
that all persons or things possessing those attributes are liable to 
the tax. The circumstance that goods come from abroad or from 
a particular foreign country, or that particular processes or persons 
have been employed in their production, or that they possess certain 
ingredients, are instances of attributes which have been chosen for 
the purpose of differentiation. In a State possessing plenary powers 
of legislation any condition whatever may be imposed as a basis 
of selection for taxation purposes, and it is immaterial whether the 
differentiation should properly -be regarded as an exercise of the 
power of taxation or of some other power. But where the comjietency 
of Parliament is, as in the Commonwealth, limited to specific matters 
it is necessary to inquire whether an attempted exercise of the power 
of legislation falls within some one or more of the thirty-nine powers 
enumerated in the Constitution. In interpreting the grant it must 
be considered not only with reference to other separate and inde- 
pendent grants such as the powder to regulate external and inter- 
state trade and commerce, but also with reference to the powers 
reserved to the States. A Federal law must not encroach on State 
domains. The regulation of the conditions of labour is a matter 
relating to the internal affairs of the States and is therefore reserved 
to the States and denied to the Commonwealth. ’ ’ Per Griffith, C . J. 
in The King v. Barger, (1908) 6 C.L.R.,, at p. 67-69. 
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Indirect Effect of Taxes. 

The fact that taxation may produce indirect consequences 
was, as pointed out by the Chief Justice, fully recognized by the 
framers of the Constitution. They moreoyer sa\y that those indirect 
consequences would not, in the nature of things, be uniform through- 
out the yast area of the Australian Commonwealth, extending over 
32 parallels of latitude and 40 degrees of longitude. The yarying 
conditions of climate — tropical, sub-tropical and temperate and of 
locality — near or at great distances from the seaboard — made an 
effectual discrimination for many purposes between the several 
portions of the Commonwealth. Lest, howeyer, the Parliament 
should desire to bring about ecpiality in the incidence of the burden 
of taxation or what has been called an equality" of sacrifice " by 
discriminating between such different portions thej^ were expressly 
prohibited from doing so. The words of section 51 (n ) Taxation, 
but so as not to discriminate between States or parts of States 
recognize the fact that nature has already discriminated and pre- 
scribed that no attempt shall be made to alter the effect of that 
natural discrimination. So in section 51 (m.) : — '' Bounties on the 
production or export of goods, but so that such bounties shall be 
uniform throughout the Commonwealth '' the Parliament is pre- 
cluded from attempting to equalize the conditions wLich nature has 
made unequal. Again, by section 88, it is prescribed that ' uniform 
duties of customs ” shall be imposed within two years. The in- 
equality of the indirect effect of customs duties in different parts of 
the Commonwealth is obyious to all persons accpxainted with its 
conditions but any attempt to correct this inecpiality is forbidden 
by the Constitution. Per CtBIFFITh, C.J. in The Ki}}(j i\ Barger, 
(1908), at q)p. 69-70. 

Mode of Exercising the Taxing Power. 

Whilst the Commonwealth taxing power is unlimited with 
respect to subject matter (except the property and instrumentalities 
of a State), the Constitution has imposed certain restrictions in the 
mode and manner in Avhich it may be legally exercised. In section 
51 (ii.) it is provided that there must be no discrimination between 
States ; in section 88 that duties of customs shall be uniform, and in 
section 99, that no preference shall be given to one State over 
another State See sujm p. 43. 

In section 55 it is enacted that laAvs imposing taxation shall 
deal only with the imposition of taxation, and laws imposing taxa- 
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tion (except laws imposing duties of customs and excise) shall deal 
with one subject of taxation only. Translated into ordinary lan- 
guage these rules mean simply one tax, one Act ’’ and '' a tax 
and nothing but a tax in one Act.” A law making a tax must be 
contained in one Act and nothing else must be in that Act. The 
means of collecting the tax and the penalty for not paying the tax 
must be in a separate Act. In Federal practice a tax is contained 
in one measure, whilst the machinery provisions for its interpreta- 
tion, enforcement and prevention of evasion are placed in a separate 
Act generally called assessment, administration or machinery Act 
Hence there is the Customs Tariff Act and the Customs Adminis- 
tration Act ; the Excise Tariff Act and the Excise Machinery Act ; 
the Land Tax Act and the Land Tax Assessment Act ; the Income 
Tax Act and the Income Tax Assessment Act ; the Entertainment 
Tax Act and the Entertainment Tax Assessment AcL ; the War- 
time Profits Act and the War-time Tax Assessment Act. 

The reason for this separation is that the Senate is not per- 
mitted to amend a proposed law imposing taxation but it can amend 
a machinery, administration or assessment Act Constitution, 
section 53. In order to prevent what was commonly known in 
parliamentary practice as tacking ” or mixing taxation with other 
matters so as to restrict the Senate's right of amendment, the Con- 
stitution provided that a Tax Bill shall deal with a tax only which 
may be passed or rejected, but not amended by the Senate ; 
that a tax bill shall not be associated with machinery, collection or 
penal legislation, with respect to which the Senate has equal powers 
of amendment with those of the House of Hepresentatives. The 
Senate could not amend the Land Tax Act but it is not prevented 
from altering the Land Tax Assessment Act w^hich does not impose 
a tax but merely deals with matters incidental to the tax. The 
tax Act imposes a burden on the people ; the assessment Act merely 
prescribes the method and principles of application of the tax ; 
one determines the tax and the amount of the tax and its subject 
matter ; the other provides the legal procedure by which the money 
is raised and paid into the Treasury. See Notes to section 55 ; 
Stephens v. Abrahams {No. 2), (1903) 29 V.L.R., 229 ; Osborne v. 
The Commonwealth, (1911) 12 C.L.R.. 321. 

Limitation of the Taxing Power. 

The limitation of the power of taxation is to be found, not 
only in the express words of section 51 (ii.) and sections 88 and 99, 
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but also in other partfe of the Constitution. The grant of power of 
taxation which is in some respects an independent power, must be 
so construed as to be not inconsistent with the other provisions of 
that instrument and necessary implications. If this contention be 
rejected it would mean that the power of taxation could be used 
as an over-riding power such as would enable the Parliament to 
invade any region of possible State legislation, although it is impliedly 
forbidden by legislation to enter it, and this by the simple process 
of making liability to taxation depend iij)on matters within those 
regions. 

Ambit of the Taxing Power. 

Taxation includes customs duties ; but power to impose and 
collect such duties also comes within the scope of “ trade and com- 
merce with other countries ” : Attorney -General of Neiv South 
Wales V, Collector of Customs New South Wales, 5 C.L.R., at pp. 
829, 834, 841, 853 ; see Colonial Sugar Refining Co. v. Irving, 
(1903) Q.S.R., at p. 271. In addition to the express limitation and 
prohibitions of the Constitution, other limitations have been deduced 
by judicial interpretation from the scheme of the Constitution 
taken as a whole. 

It does not follow that, because an Act purports to be a taxing 
Act, it is therefore a constitutional exercise of the power of taxation. 
The Court will look at the substance, not at the form ; and if it 
finds, on the face of the Act, that it is itot really a taxing Act, but 
an attempt to regulate the domestic affairs of the States, it will 
declare it to be ultra vires and void. The only question is whether 
the Act is within the ambit of the power. 

The Excise Tariff Act 1906 purported to impose a duty of 
excise on certain agricultural machinery. But it exempted goods 
manufactured under conditions favourable as to the remuneration 
of labour. In The King v. Barger, 6 C.L.R., 41, this Act w^as held 
by the High Court (Griffith, C.J., Barton and O'Connor, JJ. ; 
Isaacs and Higgins, JJ. dissenting) to be ultra vires, on the main 
ground that it was, on its face, not a taxing Act, but an Act to 
regulate the conditions of labour and manufacture. The Chief 
Justice (Sir Samuel Griffith) delivering the judgment of himself 
and Barton and O'Connor, JJ., after declaring that, in determining 
the question of validity, regard must be had to the substance rather 
than the literal form of the Act, said that in a Federal State it might 
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not be within the competence of the taxing authority to interfere 
directly with prices or wages, but the circumstance that a tax affects 
those matters indirectly is irrelevant to the question of competence 
to impose the tax. Again,, the motive which actuates the Legis- 
lature, and the ultimate end desired to be attained, are equally 
irrelevant. A Statute is only a means to an end, and its validity 
depends upon whether the Legislature is or is not authorized to 
enact the particular provisions in cpiesiion, entirely without regard 
to their ultimate indirect consequences. 

" Taxation," said the Chief Justice (Sir Samuel Griffith), 
'' differs from exaction in that the obligation to contribute depends 
upon prescribed differentiations of the persons from whom, or the 
things in respect of which, the contribution is to be made. Tlie 
power to tax necessarily involves the power to select the subjects 
of taxation. 

But where the competency of Parliament is limited, as in a 
Federal State, to specific matters, it is material, and indeed neces- 
sary, to inquire whether an attempted exercise of the power of 
legislation falls within some one or more of the enumerated powers. 
In the present case the only relevant ]iower is taxation. 

The grant of the power of taxation is a separate and indepen- 
dent grant. This is the accejited law in the LTiited States. In 
interpreting the grant it must be considered not only with reference 
to other separate and independent grants, such as the power to 
regulate external and inter-State trade and commerce, but also 
with reference to the pow'ers reserved to the States. 

It was not contested in argument that regulation of the 
conditions of labour is a matter relating to the internal affairs of 
the States, and is therefore reserved to the States and denied to 
the Commonwealth, except so far as it can be brought within one 
of the thirty -nine powers enumerated in section 51. 

““ We are thus led to the conclusion that the power of taxation, 
whatever it may include, was intended to be something entirely 
distinct from a power to directly regulate the domestic affairs of 
the States which is denied to the Parliament ’’ : 6 C.L.R., at pp. 66-9. 

‘‘ The power of taxation is not an over-riding power, which 
■would enable the Parliament to invade any region of taxation, 
although it is impliedly forbidden to enter it, and this by the simple 
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l^rocess of making lisfbility to the taxation depend upon matters 
within those regions. . . . Prima facie, the selection of a par- 

ticular class of goods for taxation by a method which makes the 
liability to taxation dependent upon conditions to be observed in 
the industry in which they are produced is as much an attempt to 
regulate those conditions as if the regulation ^vere made by direct 
enactment : 6 C.L.R., at pp. 71-73. 

Mr. Justice Isaacs and Mr. Justice Higgins (dissenting) were 
of opinion that the taxing power was plenary and unlimited except 
as expressed in the CoHstitution. They held that Commonwealth 
powers were not to be limited by first assuming the extent of the 
State powers ; and that the reserved powers of the States were 
those remaining after full effect had been given to the powers 
granted to the Commonwealth, and could not control the extent of 
the Commonwealth powers so granted. They thought, that the 
Act should be construed according to its plain language as a taxing 
Act, and that it was a valid exercise of the taxation powers. 

Land Taxation and Land Settlement Policy. 

The limits of the taxing power of the Commonwealth and 
whether a taxing Act may be void for its indirect consequences 
not contemplated by the Constitution, were questions considered 
in the case of Osborne v. The Commonwealth, (1911) 12 C.L.R., 321. 

The Land Tax Act (1910) and the Land Tax Assessment Act 
(1910), were in that case impeached on the ground (1) that they 
were not in substance an exercise of the taxing powers of the Com- 
monwealth, but an attempt to regulate the holding of land in the 
Commonwealth, which, it was contended, is extra vires of the Parlia- 
ment. (2) That the real purpose of the so-called taxation is not 
so much to raise revenue as to prevent the holding of large quantities 
of land by a single person. The rule in Barger s Case was relied 
on in support of the attack. The Court, however, was unanimous 
in upholding the validity of both Acts. 

The Chief Justice (Sir Samuel Geiffith) said : — As was 
pointed out by this Court in The King v. Barger, 6 C.L.R. , JL 
although it is a frequent result of taxation to bring about indirect 
consequences which could not practicably, or could not so easily, 
be brought about by other means, j^et the circumstance that taxa- 
tion has such a result is irrelevant to the question of the competence 

22 


L.P. 



838 


TAXATION. 


[Sec. 51 (II.). 


to impose the tax. In my opinion these Acts are in substance, as 
well as in form Acts imposing taxation, although there may be some 
provisions which may be open to objection upon other grounds. 
That objection therefore fails.” ^ 

Mr. Justice Barton said : — “ Assuming that the taxation which 
it imposes is drastic, as it is alleged to be, stiU it is not the function 
of the Court to say that drastic taxation of landed interest will 
prevent residents from owning large areas, or prevent landholders 
from residing out of Australia, or prevent absentees from holding 
land within the Commonwealth. Nor is it our function to say what 
degree of inducement to abstain from doing these things amounts 
to a prevention of the doing of them. The alleged objects are not 
to be collected from the terms of this legislation. Even assuming 
that such designs existed, they would not alter the construction of 
an Act or make it less an exercise of the taxing power. They may 
be the motive or even the ultimate object. We have not to do with 
either of these things. The reasoning of the Supreme Court of the 
United States in McCray v. United States, 195 U.S., 27, is cogent 
upon this subject, and the case itself is very much in point. The 
conclusion drawn is thus expressed, in words which I venture to 
adopt : 195 U.S., 27, at p. 56 : — ‘ The often quoted statement of 
Chief Justice Marshall in McCulloch v. Maryland, 4 Wheat., 316, 
that the power to tax is the power to destroy, affords no support 
whatever to the proposition that Avhere there is a lawful power to 
impose a tax its imposition may be treated as without the power 
because of the destructive effect of the exertion of the authority.’ 
Other objections are taken by the plaintiff to the legislation as a 
whole on the ground of its usurpation of State powers. So far as 
these involve the scope and purpose of both or either of the Acts, 
I am of opinion that they are covered by what I have already said.” 

Mr. Justice O'Connor said : — '' In The King v. Barger, 6 
C.L.B., 41, the Statute under consideration, whatever may have been 
its form, was not in its nature and substance an Act imposing taxa- 
tion. But in the Acts now before us I can see nothing to suggest 
that they are not taxing Acts. Their whole plan, the object of all 
their provisions, is plainly directed to the imposition of a graduated 
tax on the unimproved value of land. The principles to be applied 
in considering such a ground of invalidity are laid down in Barger s 
Case, 6 C.L.R., 41 ; it is unnecessary to repeat them here. It is 
sufficient, I think, to say that the effect and consequences of an 
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Act, even the motives of the Legislature in passing it, are immaterial, 
if the Act itself, according to the fair construction of its provisions, 
is an exercise of the power conferred.'' 

The distinction between Barger s Case and Osbornes Case is 
that in the former the Court found that the Excise Act was, on its 
face, not a taxing Act ; in the latter, the Court found that the land 
tax Act was, on its face, a taxing Act. In both cases, the motive 
and purpose of the Legislature, and the indirect effects of the 
impost, were held to be irrelevant. 

Taxing Shareholders in Land Companies. 

The Land Tax Act, section 39, provides that all land owned 
by a company shall be deemed to be owned by the shareholders of 
the company as joint owners in the proportions of their interests 
in the paid up capital of the company, with the same consequences 
as to liability to taxation in respect of their respective interests as 
in other cases of joint ownership. 

In 1912 a resident of New South Wales, being an owner of 
shares in certain land investment compauies was assessed for land 
tax to the amount of £121; 1^ 7 in respect of lands held by him in 
severalty and in respect of his shares in special land companies 
He objected to the assessment and appealed to the High Court : 
Morgan v. Deputy Federal Commissioner of Land Tax, (1912) 15 
C.L.R., 661. On his behalf it was argued that the Commonwealth 
Parliament had no power under the guise of a land tax to impose a 
tax upon a man in respect of land in which he had no interest. A 
thing named as a tax was not a tax if it was imposed on a man in respect 
of a subject matter in which he had no interest and over which he 
had no control. The decision in Osborne v. The Commomvealth 
did not imply anything to the contrary. For the Crown it was con- 
tended that the Land Tax Assessment Act 1910-11 deals directly 
with the imposition of land tax upon persons who have an interest 
in land. The Parliament has chosen, as the discrimen between 
persons who are to be taxed and those who are not, an interest in 
land — not using the word interest ” in its technical sense. The 
Parliament is not bound to restrict itseK to legal or equitable interests 
in land, but they are bound not to include in the persons taxed 
those whose relation to land is fantastic or so unreal as to render 
the so-called tax an exaction of money from them under the guise 
of a land tax. 
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The High Court held that the members of a company owning 
land are in substance the beneficial owners of the land in proportion 
to their interests in the paid up capital of the company ; that in 
the nature of things, apart from technical questions of nomenclature 
and conventional legislative rules, the members of a company 
owning land are the beneficial owners of it, and that the Federal 
Parliament was entitled to treat the members of a company as the 
persons beneficially interested in the land owned by it, and to 
impose on them the liability to pay the tax made payable in respect 
of it. 

The Chief Justice (Sir Samuel Griffith) said : — 

In my opinion, the Federal Parliament in selecting subjects 
of taxation is entitled to take things as it finds them in remm 
natura, irrespective of any positive laws of the States prescribing 
rules to be observed with regard to the acquisition or devolution of 
formal title to |)roperty, or the institution of judicial proceedings 
with respect to it. I think, therefore, that when Parliament has 
determined upon a subject matter of taxation it is entitled to enact 
that any person who has a beneficial interest in that subject matter 
— using the term ‘ beneficial ’ in its widest sense — shall be liable 
to pay the tax ” : 15 C.L.R., at p. 666. 

Husband and Wife Joint Liability. 

The Land Tax Assessment Act (1910), section 36 (2) provides 
as follows : — Where (a) a husband has directly or indirectly trans- 
ferred land to or in trust for his wife, or {b) a wife has directly or 
indirectly transferred land to or in trust for her husband (they 
not being judicially separated), the husband and wife shall, unless 
the Commissioner is satisfied that the transfer was not for the pur- 
pose of evading land tax, be deemed to be joint owners of all the 
land owned by either of them. Section 38 (1) enacts that “ joint 
owners of land shall be assessed and liable for land tax in accordance 
with the provisions of ” that section, and by sub-section 2 that 
they sh^ll be jointly assessed and liable “ in respect of the land 
as if it were owned by a single person. 

In May, 1911, Mr. A. Waterhouse, (South Australia), trans- 
ferred a piece of land to his wife, who was already the owner of other 
land, for the consideration of £13,000, of which £8,000 was paid 
to him in cash from the wife’s money. The Deputy Commissioner 
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sought to apply the provisions of section 36 on the ground that 
he was not satisfied that transfer was not made for the purpose 
of evading land tax. Mr. Waterhouse and his wife appealed 
to the High Court on the ground that the section was invalid as 
not being within the powers conferred uxion the Parliament by 
the Constitution. It was objected that the section, if valid, operates 
not as imposing land tax but as imioosing a liability upon one person 
to pay another’s debt, and that such an imposition is not withm the 
powers of the Parliament enumerated in the Constitution. Even 
if it be conceded that Parliament may under the general power of 
taxation ” impose a pecuniary liability upon any person for any 
cause it thinks fit, irrespective of the ownership of property, then, 
it was said, the subject of taxation in such a case was the person 
taxed, and not propert}^ or its ownership. So, in the present case, 
it was said, the subject matter of taxation of a wife in respect of 
her husband’s property or of a husband in respect of a wife’s pro- 
perty was not the same subject matter as the taxation of land. If, 
then, section 36 (2) imposed taxation, the Land Tax Act itself. 
No. 21 of 1910, which incorporates No. 22, w^ould be invalid as 
contravening the second provision of section 55 of the Constitution 
which prQvides that laws imposing taxation, except laws imposing 
duties of customs and excise, shall deal with one subject of taxation 
only. 

The Chief Justice (Sir Samuel Griffith) in delivering the 
unanimous judgment of the Court, said : — “ The provision now 
attacked cannot be supported on the ground that it is within the 
general power to impose taxation in respect of subject matters other 
than land. It was contended for the Commissioner that husband 
and wife are in law and in fact one person, and that the Parliament, 
acting on this view% can impose on either an obligation to pay taxes 
due by the other The fundamental proposition is contrary to the 
fact, and no argument can be based on it. In considering the ques- 
tion of the validity of a Federal Act the Court has regard to the 
substance of the matter. In my judgment, section 36 is in sub- 
stance an attempt to impose a pecuniar}^ liability as a consequence 
of a transfer of land by a husband to his wife, or by a wife to her 
husband, which is jpro tanto imposing a restraint upon such dealings, 
and the question is whether the Parliament has powder to do so. 
The relations of husband and wife, and the conditions of the transfer 
of land, as well betw^een them as betw^een them and other persons. 
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are matters which, by the Constitution, are left to the States, and 
with which the Parliament has no authority to interfere. It was 
next sought to support the section as a provision incidental to the 
collection of land tax, that is, incidental to the prevention of evasion 
of the tax — in other words, that it is in the nature of a penalty. 
But the penalty or obligation is not made dependent upon any 
evasion or attempted evasion of the Act, but upon the mere fact of 
transfer, which is a lawful act, and which the Parliement has no 
power to declare unlawful. The fact that 'the Commissioner has a 
dispensing power does not alter the plain construction of the v^ords. 
It is hardly necessary to point oufc that a bona fide alienation of land 
for the purpose of escaping the liability to taxation incident to its 
ownership is not an evasion of land tax. This argument, therefore, 
does not help the respondent. There is a second fatal objection to 
the validity of section 36. The first part of section 55 of the Con- 
stitution enacts that ‘ laws imposing taxation shall deal only with 
the imposition of taxation, and any provision therein dealing with 
any other matter shall be of no effect.' The two Acts, Nos. 21 
and 22 are, together, an Act imposing taxation. Section 36, as we 
held in Osborne s Case, is not a provision imposing taxation upon 
land, but a provision that persons not the owners of land shall be 
liable to pay land tax imposed upon owmers, which is a provision 
dealing with a matter other than taxation, and is therefore of no 
effect. Even apart from section 55 of the Constitution it is not, in 
iny judgment, within the competence of Parliament, having imposed 
a tax upon the owners of land, to declare that persons who are not 
in any sense owners shall be deemed to be owners for the purpose of 
payment of the tax. I cannot find in the Constitution any power 
to declare that the true shall be regarded as false, or the false regarded 
as true, except for the limited purpose of definition of a v^ord or 
phrase which the Parliament uses in dealing with a subject matter 
wholly within its competence. For both these reasons I am of 
opinion that section 36 is invalid. It is not necessary to answer 
the other questions submitted in the case.” Per G^iiffith, C.J. in 
Waierhoiise and Wife v. Deputy Commissioner of Land Tax {South 
Australia), (1914) 17 C.L.R., at p. 671. 

Mr. Justice Barton said : — The first duty of the Court is to 
construe section 36 (2) by its actual terms, having in view the fact 
that when it enacts that the husband and wife shall in the circum- 
stances stated be deemed to be joint owners the consequence plainly 
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intended is that they shall be assessed and liable for land tax in 
accordance with the provisions of section 38. There cannot be 
a doubt, therefore, that the intention of section 3G (2) is that the 
parties to the transfer shall be assessed as if they were in truth 
joint owners, with the result that they are to pay land tax as such. 
The Legislature, if we attribute to it, as we should, the belief that it 
was acting within the powers, must have been of opinion that the 
persons concerned could be validly brought within the area of land 
taxation by this statutory fiction If its estimate of its powers 
was a mistaken one, that affords no reason to construe the provision 
as if it meant something different from a statement of intention as 
clear as words can make it. The result, then, of such a transfer as 
is mentioned in the section is to be a land tax, which is to fall upon 
the parties to the transfer as if each owned all the other person's land 
as w^eli as his or her own. Innocence is no safeguard, and the lia- 
bility automatically ensues unless the Oommissioner intervenes, 
and in the absence of such intervention it must follow a transfer 
which is entirelj^ lawful The subject matter of taxation in section 
36 is ' still land, and only land,’ as we said of it in the case just 
cited. Neither of these Acts, therefore, can be said to offend against 
the second paragraph of section 55. But that does not end the 
matter. Section 36, no doubt, is an attempt to bring certain 
persons, in a certain event, within the area of taxation. Still, if an 
effective tax at all, it would be a land tax. But to be effective as 
a land tax it must be imposed in respect of actual ownership. Sec- 
tion 16 of the Assessment Act makes it clear that the tax imposed 
by the other Act is to be ^ levied and paid upon the unimproved 
value of all lands which are owned by taxpayers ' and not exempted. 
The raison d'etre of the tax is the ownership of land. But the section 
is an attempt to impose the tax on persons who ai’e not owners, by 
saying they shall be ‘ deemed to be ’ owners. To say that a person 
shall be deemed to be the owner of land does not vest the ownership 
in him. The Legislature may, no doubt, have mistakenly thought 
that it did, and that the provision w'as therefore consistent with 
section 10. The attempted tax, then, fails as a tax because it lacks 
the one essential condition. But, not being a land tax, it plainly 
intends, even if the motive be the keeping up of the revenue, to 
restrict the transfer of land in certain cases. This the Common- 
wealth has no constitutional powder to do. In that aspect the pro- 
vision is invalid.” Per Barton, J. in Waterhouse and Wife v. 
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Deputy Commissioner of Land Tax (South Australia), (1914) 17 
O.L.R., at pp. 671-674. 

Mr. Justice Isaacs said : — '' The view I take of the section is this. 
It was intended as an incidental provision — incidental, that is, to 
the land tax already enacted by Act No. 21. The Legislature, I 
gather, intended to make a provision to safeguard it by ensuring 
that land really owned jointly by husband and wife, though nominally 
standing in the separate name of either, should be taxed jointly 
according to the fact. And, recognizing the difficulty of establishing 
the reality, an arbitrary rule of evidence was devised, namely, that 
if a husband or wife were found transferring land to the other, or in 
trust for the other, that should be conclusive evidence that all the 
land nominally held in severalty was really held jointly and subject 
to the tax already imposed. No doubt the legislature has ahvays 
enormous incidental powers of enacting evidentiary provisions. 
The Federal Parliament has, in relation to the subjects with which 
it deals, equal powers, in this respect, with any other Legislature, 
2:)rovided the matter is really incidental to the main power. The 
matter has been reasoned out in several American cases, and I think 
the reasoning satisfactory. The use of the word ' deemed ’ is a 
common legislative expedient to safeguard and enforce enactments, 
by making certain facts conclusive evidence. In this case as by the 
proper construction of the Statute, the Legislature has excluded all 
idea of acting upon any powder but that of enacting a land tax — 
we are, I think, restricted to the single enquiry whether section 36 
is really incidental to such a tax. In my opinion it is not, because 
the fiction it creates, namely, that the given person is to be deemed 
owner of certain land not in his name, is accompanied by an acknow- 
ledgment on the very face of the section itself, that the person in 
question has no interest whatever in the land.” Per Isaacs, J. in 
id. 17 C.L.R., at pp. 677-678. 

Gavajt Duffy and Rich, JJ. said : — " All the judges who took 
part in the decision in Osborne v. The Commonwealth expressed 
the opinion that the Land Tax Act 1910 incorporating the Land Tax 
Assessment Act 1910 does not deal with any subject of taxation 
other than land. It cannot, therefore, be said that those Acts are, 
or any section of them is, bad under the second part of section 55 
of the Constitution as dealing with more than one subject of taxa- 
tion. The result is that the Legislature must be taken to have made 
an attempt to levy a land tax in respect of persons having no interest 
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in the land, and the question is whether such an attempted exercise 
of power is valid. It seems to have been assumed by all the Judges 
who took part in the decision in Morgan v. De^ndy Federal Commis- 
sioner of Land Tax, New South Wales, that such an enactment 
would be unlawful, because not warranted by the gift of legislative 
power in the Constitution. Both the arguments and judgments in 
Morgan s Case are based on the hypothesis that the CommoiiAvealth 
Parliament has no power to tax a person in respect of land in which 
he has no beneficial interest. Indeed, in view of the prior decision 
in Osborne s Case no argument could have arisen except on that 
hypothesis. We think, accordingly, that the provisions of section 
36 (2) of the Land Tax Assessment Act 1910 are not obnoxious to 
the provisions of section 55 of the Constitution, but are invalid as 
being beyond the powers conferred by the Constitution on the Com- 
monwealth Parliament, for any Commonwealth ]')Ower must be 
based on a provision of the Constitution, and the onus of proving the 
existence of such a power lies on those who seek to rely on it 
Per Gavan Duffy and Rich, JJ. in Waterhouse and Wife v. Deputy 
Commissioner of Land Tax {South Australia), (1914) 17 C L.R., 
at pp. 678-679. 

Taxation of Crown Leaseholds. 

By the Land Tax Assessment Act (1910) the owner of a lease- 
hold estate, under the laws of the State relating to the alienation 
or occupation of Crown lands not being perpetually leased, or a 
lease with a right of purchase, was not liable to assessment for taxa- 
tion in respect of such estate. By the amending Act of 1914, the 
operation of the tax was extended so as to affect a large number of 
other Crown leaseholds, in many of which the lessee’s use of the land 
is by law burdened with onerous conditions, which, in some cases 
deprive the lessee of the full beneficial use of the land leased. The 
constitutionality of this extension was impeached in the case of 
the Attorney- General for Queensland v. The Attorney -Geyieral for 
the Commonwealth, (1915) 20 C.L.R., 148. After the passing of the 
amending Act all leases from the Crown were to be treated as made 
after the commencement of the Act. Section 28, as amended by 
the same Act, provides that in such cases the unimproved value of 
a leasehold estate in land means the value of the amount (if any) 
by which 4|- per cent, of the unimproved value of land exceeds the 
rent reserved by the lease for the unexpired term, the excess being 
capitalized at the same rate. This was, on its face, an attem]}t to 
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define the value of the term created by the lease, which value is to 
be the subject of taxation In every case of a lease the ownership 
of the land is divided between the lessor and the lessee. The value 
of the lessee’s share in the total ownership is the value of the term. 
The residue represents the value of the reversion which remains in 
the lessor. 

The objections raised in this case were that such taxation was 
repugnant to the Colonial Laws Validity Act 1865 ; that such tax 
as far as it imposed a tax upon the unimproved value of land granted 
by a State as a leasehold was not a law with respect to taxation within 
the province of the Commonwealth Parliament, but was in substance 
legislation with respect to the control and management of the waste 
lands of the Crown ; that such tax was a tax upon the property of 
the State contrary to section 114 of the Constitution ; that such 
tax was a tax upon the governmental functions or instrumentality 
of the State of Queensland. It was also objected that section 39 
of the Act, so far as it purports to impose taxation upon shareholders 
of companies in respect of land owned by companies was invalid 
as not being a tax on land, but a tax on personal property, namely 
shares, and that, therefore, the Act offended against section 55 of 
the Constitution. 

The whole of these objections were over-ruled and the validity 
of the tax was again affirmed. It was held that the subject of 
taxation was the interest of a lessee in the land ; that such private 
interest could not in any relevant sense of the term be called property 
belonging to a State. The taxation impeached could not be regarded 
in any relevant sense as an interference with any of the legislative 
powers of the States. As regards the argument that the tax offends 
against provision of section 55 of the Constitution by dealing with 
more than one subject of taxation inasmuch as by sections 39-40, it 
imposed a tax upon members of a joint stock company in respect of 
land owned by the company, it was pointed out that this contention 
was expressly decided by the Court in the Morgan Case, 15 C.L.R., 
661. The Court say^ no reason for doubting the correctness of its 
decision in that case. 

In delivering the judgment of the Court, the Chief Justice, 
referring to the assailed legislation, said : — “ It appears to me to 
follow that the plain design and purpose of this enactment is that 
the lessee shall pay land tax upon, and according to, the value of 
his interest in the land, and that as such it forms a natural part of 
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a scheme of general land taxation. The objection therefore fails " : 
20 C.L.R., at p. 161. The Privy Council refused to grant special 
leave to appeal : 22 C.L.R., 322. 

Colonial Laws Validity Act 1865. 

In the case of the Attorney- General of Queensland v. Attorney- 
General of the Commonwealth. (1915) 20 C.L.R., at p. 519, the validity 
of the Commonwealth Land Tax Assessment Act 1912-14 was 
considered. It was contended that some of its provisions under 
which leasehold estates in Crown land are made liable to land tax 
were invalid under the Colonial Laws Validity Act 1865 (28 k 29 
Viet. c. 69) on the ground that the provisions attacked are repugnant 
to laws of the Parliament of the United Kingdom (of which the Act 
18 k 19 Viet. c. 54 may be taken as an instance), by which full 
powers of legislation with respect to waste lands of the Crown in 
the Australian Colonies were vested in the Legislatures of those 
Colonies The High Court held that the Federal Constitution had 
not in any way qualified the powers of the State Legislatures with 
respect to the control of the waste lands of the Crovn ; that such 
powei-s were complete and exclusive in the States, being exiDressly 
continued by section 107 of the Constitution ; that the repugnance 
if tliere were any was between the Land Tax Assessment Act and 
the Constitution of New South Wales (Imperial) and therefore the 
Colonial Laws Validity Act was quite irrelevant of the question. 
Mr. Justice Higgins, said : — It is hard to conceive of any law of 
the Federal Parliament within its powers that w'ould be ' re]:)ugnant ' 
to the Act 18 & 19 Viet. c. 54. The repugnancy must be between 
the Commonwealth law- and the IS & 19 Viet. c. 54 — not betAveen 
the Commonwealth law and the State Act. What does ' repugnant ’ 
mean I I am strongly inclined to think that no Colonial Act can 
be repugnant to an Act of Parliament of Great Britian unless it 
involve, either directly or ultimately, a contradictory proposition, 
probably, contradictory duties or contradictory rights. If the 
Federal Parliament, in pursuance of its powder to acquire land, were 
to vest land in A., and the State Parliament w^ere to say that it 
vests it in B,, there would be no repugnancy within the Colonial 
LawAs Validity Act, for the repugnancy w^ould be betAA^een the Federal 
laAv and the State laAV, and under section 109 of the Constitution the 
Federal laAv prevails. By section 106, the Constitution of the 
State continued, but subject to the Federal Constitution ” : 20 
C.L.R,, at p. 178. 
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Customs Import Duties. 

The customs law from this point of view is nothing more than 
an exercise of the power the Commonwealth possesses of regulating 
the manner and terms on which goods may be brought into the 
Commonwealth. For these reasons I am of opinion that the levying 
of duties of customs on importation is not the imposition of a tax 
upon State property within the primary and literal meaning of 
section 114 of the Constitution standing alone.” Per Griffith, C.J. 
in the Attorney ^ General of New South Wales v. Collector of Customs 
for New South Wales, (1908) 5 C.L.E., at pp. 831-832. 

Is a customs duty a tax witliin the meaning of the Constitution, 
section 114 ” In the broadest sense a tax it undoubtedly is, and 
if the words "'■ tax ” stood alone it would be impossible to deny its 
inclusion of customs duties as well as of a direct tax on property 
after incorporation in the general stock of the country. But the 
word ” tax ” and its plural '' taxes ” are not words of invariable 
signification indicating any exercise whatever of the power of taxa- 
tion ; they are not infrequently used to denote a particular species 
of imposition in contra-distinction to duties and to duties of various 
kinds. The word “ taxation ” when used to confer a governmental 
power carries the amplest meaning ; but tax ” may or may not 
be as wide. The words must be looked at in relation to its surround- 
ings, it must be considered with respect to the object of the clause 
in which it stands, and the results which would flow from one con- 
struction or the other ; in short its meaning must, like any other 
word not of invariable signification found in a document, be ascer- 
tained by interpreting it by the light of the whole instrument. 
There are many Statutes in ^vhich ” taxes ” may be found differen- 
tiated from duties.” ” The mere use of a word,” said Mr. Justice 
Isaacs '' not uncommonly employed in a limited sense, and indeed 
in connection with the word ' property ’ more often and more 
appropriately used in a limited sense, combined with the marked 
omission of the word ' duties ’ convinces me that customs duties 
are not within the object and intention of section 114.’’ Per 
Isaacs, J. in the Attorney- General of Netu South Wales v. The 
Collector of Customs for New Soiith Wales, 5 C.L.R., at p. 851. 

'' Bui is a customs tax a tax on property as such ” ? The Customs 
Tariff 1902 speaks of duties . . on . . . goods,” and 

the expression is roughly accurate although probably if fully ex- 
pressed it would be a tax on persons in respect of the importation 
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of goods ; just as a property tax is usually, though not necessarily, 
a tax on persons in respect of their property. The customs tax is a 
tax not on property as such, but on persons in respect of and on 
account of the movement of commerce known as the act of importa- 
tion. There is a fundamental difference between taxing men for 
having property and taxing men for moving property — and, in 
particular for moving property into a country from overseas 
When the Commonwealth imposes a customs duty the duty is not 
payable unless it be attempted to move the goods from London to 
Australia I prefer ” said Mr. Justice Higgins to base my 
judgment on this ground which I have stated. I cannot, confidently, 
take the ground that a customs duty cannot be a tax with the meaning 
of the word ' tax in section 114. It is true, that ‘ duties of customs ' 
and ' duties of excise ’ are the usual expressions ; but phraseology 
such as is used in section 55 shows that the Constitution treats the 
imposing of such duties as being the imposing of taxes." Per 
Higgins, J., 5 C.L.R., at pp. 854-855. 

Penal Taxation of Oleomargarine. 

The American Oleomargarine Act of 1886, as amended by the 
Act of 1902, imposed an excise tax of 10 cents ^ler lb. on oleomargarine 
artificially coloured to resemble butter, and a tax of only one-fourth 
of a cent per lb. on oleomargarine not so coloured 

In support of the harvester excise duty in The King v. Barger 
the Commonwealth Attorney-General cited and placed reliance 
on the decisions of the Supreme Court of United States in the oleo- 
margarine cases in which the Court upheld the validity of Congres- 
sional legislation imposing excise duties on the oleomargarine or 
imitation butter for the purpose of preventing oleomargarine being 
sold as butter. The constitutionality of this legislation was affirmed 
by the Supreme Court in 1904 in the case oiMcCray v. United Biates, 
195 U.S., 27. 

The appellant had been fined for having knowingly purchased 
for re-sale a 50 lb. package of oleomargarine artificially coloured to 
look like butter and having affixed revenue stamps at the rate of 
ondourth of a cent per pound instead' of ten cents per pound. Ho 
contended that the Act was repugnant to the Constitution. It 
was argued that the power to regulate the manufacture and sale of 
oleomargarine being solely reserved to the several States it followed 
that the Acts of Congress passed for the purpose of j)reventing the 
manufacture and sale of oleomargarine when artificial^ coloured 
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was void because it usurped the reserve power of the States and 
therefore exerted an authority not delegated to Congress by the 
Constitution. As the necessary 0 ]Deration and effect of the tax 
was to suppress the manufacture of artificially coloured oleomargarine 
and to aid the butter industry, therefore, it was submitted, the 
Act was void. 

The Supreme Court held that this Act was, on its face, a taxing 
Act ; that the alleged purpose or motive of Congress, was not to 
raise revenue but to suppress manufacture, did not concern the 
Court ; and that the Court had no authority to declare a taxing 
Act void on the ground that Congress had abused its authority by 
levying a tax which was unwise or oppressive, or which might have 
the result of indirectly affecting subjects not within the powers 
delegated to Congress. This case was much discussed in Barger's 
Case and Osborne's Case {supra). See also Patton v. Brady, (1902) 
184 U.S., 608 ; Ex parte Kolloclc, (1897) 165 U.S., 526. 

Referring to the decision in McCray v. United States, the 
Chief Justice (Sir Samuel Griffith) differentiated it from the 
harvester excise duty case as follows, he said : — '' In this case the 
Act imposing a duty of excise upon oleomargarine goods, adulterated 
in a specific manner ’’ was held valid although the tax was so large 
as to be in effect prohibitive of the adulteration. In that case 
objection was also taken to various detailed provisions of the Act 
as relating to matters of State concern. But they were all pro- 
visions of such a nature as are common in Acts relating to the 
collection of internal revenue being incidental to the prevention of 
evasions of the tax itself.” Per Griffith, C. J. in The Kingv. Barger, 
6 C.L.R., at p. 67. 

A strong point of difference between the American oleomargarine 
excise with the Australian harvester excise duty was that in the 
former case the classification was based on the inherent character, 
quality or description of the subject matter, viz., imitation butter 
colour, etc. That, of course, is a most common basis of differentia- 
tion in the levying of taxes. Per Higgins, J,, 6 C.L.R., at p. 127. 

Handling Taxable Goods. ^ 

In the regulations for the manufacture and handling of goods 
which are subject to an internal revenue tax, Congress may make 
any reasonable regulation, which it considers necessary or advisable 
for effectually securing payment of the tax. It may prescribe the 
size and form of packages, and may prohibit the packing of excisable 
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^oods with other good-e : FelsenJield v. United States, (1901) 186 
LT.S., 126. 

Death and Succession Duties. 

Subject to the limitations of the Constitution, the taxing power 
[•eaches every subject, and may be exercised at discretion. It 
extends to death duties and succession duties of all kinds : Knowlton 
;. Moore, (1900) 178 U.S ,41. 

State Instrumentalities when Immune. 

In the American Courts municipalities, speaking generally have 
been treated as carrying on their public services as instrumentalities 
of the State which gives them corporative existence. The cases of 
Meriwether v. Garrett, 102 U.S., 472, and United States v. Railroad 
Go., 17 Wall., 322, broadly lay down the principle that a municipal 
corporation is a portion of the governing power of the State, and 
that any attempt to control or interfere with its functions is an 
attempt to interfere and control the State itself. Until the case of 
the South Carolina v. United States, 199 U.S., 437, the Supreme Court 
held that there must be implied in the Constitution a prohibition 
against the exercise by the United States of control iii any form 
over an instrumentality of the State Government. Per Nelson, J. 
in the Collector v. Day, 11 Walk, 17, at p. 127. 

In the South Carolina Case, however, the Court held that the 
exemption of State agencies and instrumentalities from national 
taxation is limited to those which are of a strictly governmental 
character, and does not extend to those employed by the State in 
carrying on an ordinary private business. In that case the sale of 
intoxicating liquor was the business of which the State in the exercise 
of its governing power had taken charge. It Avas therefore held 
liable to Federal taxation. 

Referring to that decision, Griffith, C.J., said “ I express no 
opinion upon the grave and difficult question of hoAv far, if at all, 
the doctrines which have been laid down in the United States of 
America on this subject should be regarded as implicitly adopted 
by the Constitution of the Commonwealth. But as at present 
advised I see no serious reason for doubting that, if a municipal 
corporation chooses to engage in what has lately been called ‘ muni- 
cipal trading,’ and joins the ranks of employers in industries, it is 
liable to the same Federal laws as other employers engaged in the 
same industries. This limitation is, indeed, I think, generally 
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accepted in the United States (see South Carolina v. United States, 
199 U S.. 437 and the decisions of the Supreme Courts of New York 
and Pennsylvania cited in that case) ” : Per Griffith, C.J. in the 
Federated Engine-Drivers' and Firemen s Association v. Broken Hill 
Proprietary Ltd., (1911) 12 C.L.R., at p. 415. But see section 114 
of the Constitution of the Commonwealth which prohibits the Com- 
monwealth from taxing the property of a State. 

In the Municipalities Case the Full High Court decided that 
such corporations were not immune from awards by the Common- 
wealth Arbitration Court : The Argus, 20th May 1919. 

§49. ‘‘BUT SO AS NOT TO DISCRIMINATE.” 
Discrimination. 

The Excise Tariff 1902, which was assented to on 26th July, 
1902, imposed duties of excise as from 8th October, 1901. That 
was the date on which the resolutions for the imposition of customs 
and excise duties were submitted to and temporarily authorized 
by the House of Representatives. It laid an excise duty of £3 per 
ton on sugar manufactured in Australia ; and was expressed to 
extend to such goods as were manufactured before the said 8th 
October, 1901, and which were at that date in bond or in the stock 
of the manufacturer or refiner, and on which no customs or excise 
duty under a State tariff had been paid before that date. The State 
customs and excise tariffs, though legally in force till the passing of 
the first uniform customs tariff on the 16th September, 1902, were 
not collected after the 8th October, 1901. 

In 1903, before the Constitution of the High Court, the CoJonial 
Sugar Refining Company brought an action in the Supreme Court 
of Queensland against the Collector of Customs in that State to 
recover money paid by way of sugar excise duty. On behalf of the 
Company it was contended that the Excise Act 1902 was void for 
discrimination between States. The suggested discrimination was 
based on the exemption of sugar which had paid ciistoins duties 
under a State Tariff Act. Queensland sugar which on 8th October, 
1901, remained in Queensland, or had been introduced into Western 
Australia, where there was no customs duty on sugar, had paid no 
State duty and was therefore liable to the Commonwealth excise 
duty of £3 a ton whilst Que.ensland sugar which had been entered 
for home consumption in New South Wales or Victoria, and which 
would, under the customs tariffs of those States have paid a duty of 
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£3 a ton in New South Wales and £6 a ton in Victoria, would be 
exempt from the Commonwealth excise. The Court held, however, 
that this was not a discrimination within the meaning of the section. 

Sir Samuel Griffith (then Chief Justice of Queensland), said, 
the exemption involved in one sense, an inequality between indivi- 
duals, but it was not a discrimination between States. The differ- 
ence was accidental. It was not a discrimination made by the 
Commonwealth Excise Act. The words of the Constitution, “ but 
so as not to discriminate between States or parts of States,” and 
not to give preference to one State or any part thereof ” meant 
State qua State or part of a State, that is to say, the discrimination 
to be unconstitutional must depend upon the geographical position, 
and not upon the accident of whether things happen to be found in 
one State or in another. 

'' I do not think,” said the Chief Justice, that we can have 
regard to the fact that, owing to the operation of the laws of the 
States, the incidence of taxation may be unequal in different States. 
If that were so, the power of the Federal Parliament would be limited 
by the laws of the States, and by the mode in which the States had 
exercised their powers of legislation. If the imposition of these 
duties leads to an inequality, it is not a defect in the federal law ; 
it arises from the fact that the laws of the States were different, 
which is quite another thing ” : Colonial Sugar Refijiing Co. Ltd. v. 
Irving, 3 Q.S.R., at pp. 276-277. 

This decision was affirmed by the Privy Council, in appeal, 
1906 A.C., 360. In the course of their judgment their Lordships 
said : — The rule laid down by the Act is a general one, applicable 
to all the States alike, and the fact that it operates unequally in the 
several States arises not from anything done by the Parliament, 
but from the inequality of the duties imposed by the States them- 
selves.” 

Differential Rates of Wages. 

The Excise Tariff Act (1906) (No. 16) if otherwise valid, is 
invalid on the ground that it authorizes discrimination, and there- 
fore discriminates, between States or parts of States within the 
meaning of section 51 (ii.) of the Constitution, and authorizes the 
giving, and therefore gives, preference to one State or a part thereof 
over another State or a part thereof within the meaning of section 99 
of the Constitution : The King v. Barger, (1908) 6 C.L.R., 42. 
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The Chief Justice (Sir Samuel Grifeith), delivering the judg- 
ment of himself and Justices Barton and O’Connor, said : — 

The words ' States or parts of States ’ must he read as synony- 
mous with ' parts of the Commonwealth ’ or ' different localities 
within the Commonwealth.’ The existing limits of the States are 
arbitrary, and it would be a strange thing if the Commonwealth 
Parliament could discriminate in a taxing Act between one locality 
and another, merely because such localities were not co-terminous 
with States or with parts of the same State.” : 6 C.L.R., at p. 38. 

After referring to the four categories of conditions as to re- 
muneration of labour which would exempt goods from taxation 
under the Act, the judgments continues : — It is abundantly clear 
from these provisions that the Legislature not only purported to 
authorize the prescribing of conditions according to the circumstances 
of locality, but intended, and indeed prescribed, that discrimination 
according to locality might be made. Any other rule would be 
manifestly unjust. Yet this is the very thing which, so far as 
regards liability to taxation, is prohibited by the words under con- 
sideration. It was suggested that, though the Act thus authorizes 
discrimination between States and parts of States, it does not itself 
discriminate, since, it is said, the conditions actually prescribed by 
any or all of the specified authorities might in fact be identical 
throughout the Commonwealth. The Legislature may in some 
cases delegate the power of fixing the incidence of taxation : Powell 
V. Apollo Candle Go.y 10 A.C., 282, but it would be a strange thing 
to hold that, while it cannot itself discriminate between localities, 
it can, by delegation, confer power to make such discrimination ” : 
6 C.L.R., at p. 80. 

Mr. Justice Isaacs and Mr. Justice Higgins, dissenting, held 
that the Act did not authorize discrimination. Mr. Justice Isaacs 
suggested that where an Act discriminated between -States or parts 
of States, it ought to be possible to point out the States or localities 
which it favoured. Mr. Justice Higgins considered that even if 
the Act did authorize discrimination, that would not invalidate the 
Act, since the discrimination was not a necessary result of the Act ; 
though it might invalidate a discriminating order or award made 
under the Act : 6 C.L.R., at pp. 105-109, 130-132. 

The decision in this case does not cast any doubt on the j)ower 
of the Commonwealth Court of Conciliation and Arbitration to 
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make an award in settling a two State industrial dispute providing 
for different rates of wages in different localities, var^dng according 
to the different conditions of life and labour and the cost of living : 
Federated Saio Mills Employees v. James Moore <£? Sons Ltd., 
(1909) 8 C.L R., 465. 

Discrimination in United States. 

In Knowlton v. Moore, (1900) 178 U.S,, 41, it was argued that 
an Act of Congress imposing succession duties was unconstitutional 
as not being “ uniform throughout the United States,” because it 
exempted bequests or shares below a certain value, because the rate 
of tax varied according to the relationship or non-relationship of the 
taker to the deceased, and because the rate of tax progressed with 
the amount of the interest taken. The Court held, however, that 
the constitutional provision related to purely geographical uni- 
formity, and did not forbid progressive taxation, classification, or 
exemptions : 178 U.S., at pp. 83-110). See also Hanover National 
Bankv. Floyses, (1902) 186 U.S., 181. 

51. (iii.) Bounties^^ on the production or export of 
goods, but so that such bounties shall be 
uniform^^ throughout the Commonwealth ; 

§50. ‘‘BOUNTIES.” 

LEGISLATION. 

Bounties Act 1907. 


This was an Act to provide for the payment of bounties on the 
production of certain goods described in the first schedule as follows : 


Bounty Goods. 

Rates of Bounty. 

Maximum 
Amount Paid 
in any year. 

Cotton, Ginned — — 

10% on market value 

£6,000 

Fibres — 

NT.S. Flax 

Hemp, Jute 

Sisal Hemp 

1 

10% to 

20% on market value 

[ 

£23,000 

Oil materials for manufacture of 
oil, Cottonseed, Linseed 

Flax Seed) 

10% on market value 

£6,000 
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Bounty Goods. 

Rates of Bounty 

Maximum 
Amount Paid 
in any Year. 

Baee, XJncleaned 

20s. per ton 

£1,000 

Rubber 

10% on market value 

£2,000 

Coffee, Raw 

Id. per lb. . . 

£1,500 

Tobacco Leaf for the manufac- 
ture of cigars, high grade 

2d. per lb. . . 

£4,000 

Fish, Preserved 

Jd. per lb. . . 

£1 0,000 

Fruits — 

Dates (dried) 

Dried (except currants and 
raisins) or candied, and 
exported 

Id. per lb. , . . . 

10% on market value 

£1,000 

£6,000 

Combed wool or tops, exported 

Id. per lb. to 

1 -id. per lb. 

£10,000 


Every grower or producer claiming bounty under the Act ls 
required to prove to the satisfaction of the Minister that he has 
paid the minimum rate of wages prevailing in the place or district 
in which the goods are grown or produced. The sum of £339,000 
was appropriated under this Act payable by instalments as pre- 
scribed in the schedule extending over a period of 15 years. 


Manufacturers Encouragement Act 1908. 


By this Act the sum of £180,000 was appropriated for the pur- 
pose of bounties on the production of the following goods : — 


Description of Goods. 

Rate of Bounty. 

Pig iron made from Australian ore 

12s per ton 

Puddled bar iron made from Australian pig iron 

12s. per ton 

Steel made from Australian pig iron . . 
Galvanized sheet or plate iron or steel made from 

12s. per ton 

Austrahan ore . . 

Wire netting, not being prison made and being 
made from Australian ore or from wire manu- 
factured in the United Kingdom. 

10% on value 

1 

Wire made from Australian ore 

Iron and steel tubes or pipes (except rivetted or 
cast), not more than six inches internal 
diameter, made from Australian pig iron or 

10% on values 

steel . . 

10% on value. 
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Shale Oils Bounties Act 1910. 

By this Act there was appropriated the sum of £50,000 payable 
as bounties during a period of three years on the production of the 
following goods ; — 


Description of Goods j Rate of Bounty. 


Kerosene, the product of shale, having a flashing! 
point of not lower than 73 degrees Fahrenheit J 
as determined by the “ Abel Pensky ” test 
apparatus in manner prescribed .. ..! 2d. per gallon 

Refined Paraffin Wax .. .. ..1 2/6 per cwt. 


Shale Oil Bounty Act 1917. 

There was, by this Act, made payable during the period of 
four years commencing the 1st September, 1917, as bounties for 
production in Australia of crude shale oil from mined kerosene shale, 
the sum of £270,000 The total amount of the bounty authorized 
to be paid in one year may not exceed the sum of £67,500. The 
rate of bounty payable in each year to each producer is 2Jd. on 
each gallon produced up to 3,500,000 gallons, with a reduced rate 
for larger quantities. 

Sugar Bounty Acts 1903-1913. 

The Sugar Bounty Act 1903 provided (in lieu of the rebate 
under the Excise Tariff 1902) for payment of a bounty until the 
end of the year 1906, to every grower of sugar cane or beet in the 
production of which white labour only had been employed. 

The Sugar Bounty Act 1905 increased the rate of the bounty 
as follows viz. : — 6 /- per ton on sugar-cane giving 10% of sugar 
and on beet 60/'- per ton on the actual sugar yielding contents of 
beet. The Act also extended the term of the operation of the 
bounty until the end of the year 1912, with successive redactions 
of one-third of the rate during the last two years of the term. The 
limitation as to time, and the provision for reduction, were repealed 
by the Sugar Bounty Act 1910. The Sugar Bounty Abolition x\ct 
1912 (proclaimed to commence on 26th July, 1913) repealed the 
Sugar Bounty Acts — the excise duty on sugar being simultaneously 
abolished. A subsequent adjustment in connection with the ter- 
mination of the bounty and excise was effected by the Sugar Bounty 
xA.et 1913 and the Excise Tariff 1913. 
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Sugar Bounty Act 1913. 

In order to meet the cases of producers of white-grown cane 
or beet who had not delivered their raw materia] for manufacture 
between 1st May and 26th July 1913 (date of proclamation of repeal 
of the Sugar Bounty Act) an Act was passed on tJie 30th October, 
1913, extending the time within which such cane or beet could be 
delivered for manufacture and thus be entitled to bounty. 

Wood Pulp and Rock Phosphate Bounties Act 1912. 

There shall be payable during the period of five years from 1st 
January, 1913, as bounties or rewards for the manufacture or pro- 
duction in Australia of wood pulp and rock phosphate, the sum of 
£75,000 subject to the conditions prescribed. The bonus for wood 
pulp was 15% of its market value, and of rock phosphate 10% of 
its market value. The maximum amount which might be paid in 
any one year was fixed at £5,000. The payment of bounties on 
rock phosphate was afterwards extended for a period of 10 years 

Apple Bounty Act 1918. 

This Act passed in June 1918, appropriated the sum of £12,000 
to be distributed in bounties on export from Australia of evaporated 
apples, and sold to the British Government for delivery between 
the 1st April and 31st August 1918. The amount of the bounty 
in each case was to be 10 % of the value of the evaporated apples 
the value being taken at not exceeding 7d. per lb. 

Iron and Steel Bounty 1918. 

This was an Act to provide for the payment of bounty on the 
manufacture, in Australia of black steel sheets and galvanized 
sheets. The Governor-General may authorize payment of bounties 
of these products according to the rates set out in the schedule, viz. : — 

Black steel sheets, £1/10,- per ton, galvanized sheets, 10/'- 
per ton, varying according to the freight on imports. The total 
amount of bounty authorized is not to exceed £200,000, payable by 
annual instalments, not exceeding the sum of £40,000. If the net 
profits of any person, firm or company, claiming bounty under the 
Act exceeds in any year 15 % on the capital employed in the business, 
the Minister may withhold so much of the bounty payable as will 
reduce the net profits for that year to 15 % on the capital employed 
in the business. The Minister may make application to the Presi- 



dent of the Court of Conciliation and Arbitration, for a declaration 
as to what wages, and conditions of employment are fair and reason- 
able for labour employed in the manufacture of black steel sheets 
or galvanized sheets. 

Commonwealth Expenditure in Bounties. 

The following return, prepared for this work by the Common- 
wealth Treasury, shows the expenditure in bounties up to the end 
of the year 1917 : — 


Year 

Sugar Bounty 
Act 

1903/5/10/32, 

Bounties 

Act 

1907/12. 

Iron Bounties 
Act 

1914/15. 

Alanufactiues 

Encouragement 

Act 

1908/12. 

Sllillc Oil 
Bounties 
1910/17. 


€ 

s. 

d 

£ 

s. 

cl 

£ s. d. 

£ 

s. d 

£ s d. 

1902-3 

60,826 

11 

7 








1903-4 

90,806 

5 

9 








1904-5 

121,408 

12 

6 








1905-f) 

148,105 

14 









1906-7 

328.209 

10 

3 








1907-8 

577,148 

8 

5 

175 

16 

11 





1908-9 

477,089 

19 

11 

2,633 

10 

8 


8,648 

9 4 


1909-10 

402,131 

16 

1 

5,884 

16 

1 


32,578 

12 0 


1910-n 

630,762 

7 

11 

10,266 

13 

0 


29,427 

3 11 

1,47^19 7 

1911-12 

543,502 

12 

4 

19,573 

14 

0 


23,047 

13 4 

3,367 18 11 

1912-13 

370,125 

6 

8 

14,411 

10 

9 


18,097 

16 10 

3,759 3 11 

1913-14 

149,243 

11 

2 

13,975 

4 

7 


5i;8l0 

8 0 

328 17 8 

1914-15 

3 

10 

3 

8,477 

17 

7 

19,808’ 0 11 

15,072 

1 6 

1 

19L)-16 




6,766 

12 

4 

24,464 14 3 




1916-17 

174 

3 

7 ! 

2,994 

18 

8 

11,453 17 7 




1917-18 




409 

15 

7 




1 15,008 9 6 

1918-19 







- 


1 

14, .372 3 3 


£3,899,538 

10 

7 1 

£85,570 

10 

2 

£55,726 12 9 

£173,682 

4 11 

£38,300 12 10 


The total expenditure shown in the above return is 
£4,252.827, 11 3. 


No money has been paid by way of bounty under the Wood 
Pulp and Rock Phosphate Act 1912-1917. 


§ 51. UNIFORM THROUGHOUT THE COMMONWEALTH.” 

The Sugar Bounty Act 1905 (now repealed) discriminated be- 
tween sugar produced from white -grown ’’ cane or beet, and 
sugar in the production of w'hich coloured labour had been employed 
and on which no bounty could be claimed. The validity of this 
legislation was much discussed, but was never tested in the Courts. 
Does the principle of The King v. Barger, 6 C.L.R , 41, apply, and 
is such legislation void as an attempt to control methods of manu- 
facture ? 

In this regard, an important distinction must be noted between 
a tax and a bounty. The tax in Barger s Case was held to be, 
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in reality, not a tax but a penalty for not paying '' fair ” wages. 
In the case of a bounty no similar distinction applies. A bounty is 
a bounty , whatever the conditions of its grant. A tax and a penalty 
may be different things, but their respective opposites are the same 
thing — a bounty or reward. So that a bounty is not less a bounty 
because it appears, on the face of the Act granting it, that its pur- 
pose is to control the process of production. 

Again, the power of the Commonwealth Parliament is to make 
laws with respect to “ bounties on the production or export of 
goods.” A bounty on production is presumably for the purpose of 
encouraging or stimulating production ; and it would appear that 
the Federal Parliament has the power to select not only the goods, 
the production of which it will encourage by means of bounties, 
but also the particular methods or conditions of production which 
it will so encourage. The States are forbidden, by section 90 of 
the Constitution, to stimulate production in this particular way, 
and therefore there is no reserve power of a State with which a 
Commonwealth bounty can conflict. In this view, a grant of 
bounties by the Commonwealth Parliament may be made upon any 
conditions, as to employment of labour or otherwise, which the 
Parliament chooses to impose — subject, of course, to the limitation 
that the bounty must be uniform ” throughout the Common- 
wealth 

This view has been adopted by the Parliament, not only in 
the Sugar Bounty Act 1905-1910, but also in the other Acts granting 
bounties, ail of which contain conditions as to the payment of 
standard wages for labour employed in production. 

In The King v. Barger, 6 C.L.B:, at p. 70, the judgment of 
the majority of the High Court compared the words of limitation 
in this paragraph — but so that such bounties shall be uniform 
throughout the Commonwealth ” — with the words of limitation 
in the preceding paragraph (51 (ii.) ) — but so as not to discriminate 
between States or parts of States ” — treating the two phrases as 
substantially identical. By these words, they said, '' the Parlia- 
ment -is precluded from attempting to equalize the conditions 
which nature has made unequal.” 

Mr. Justice Isaacs, who dissented from the judgment of the 
majority, also referred to the question of discrimination as regards 
bounties, and the application of section 99 of the Constitution. 
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He said : — '' I wish to add, having regard to some observations that 
fell from me during the argument on the subject of bounties, that I 
recognize, in view of this decision, it may be argued that even a 
Bounty Act would fall within the prohibition of section 99. I can 
understand the contention being |)resented that discrimination 
between two necessarily includes preference for one, and therefore 
an enactment in the terms of the proviso of the Excise Tariff Act 
1906 would invalidate a Bounty Act equally with a taxing Act. 
Of course, I express no opinion on the subject, but, as a good deal 
was said during the progress of the case, I wish, in view of the present 
decision, to guard myself against being thought to have any opinion 
one way or the other with respect to bounties ” : 6 C.L.R., at p. 111. 

51. (iv.) Borrowing^- money on the public credit of 
the Commonwealth ; 

§52. ‘‘BORROWING MONEY.” 

LEGISLATION. 

The Commonwealth Inscribed Stock Act 1911-1916. 

This legislation marks the beginning, small and unambitious 
in its way, of a system of Commonwealth borrowing, which subse- 
quently assumed formidable dimensions. It was at first found to 
be a convenient method of borrowing and using public trust funds. 
It authorized the creation and issue of capital stock, called “ Com- 
monwealth Government Inscribed Stock,” for raising loans author- 
ized by an}^ loan x4ct, and for paying such expenses of carrying the 
Act into effect as are declared by Order-in-Council to be properly 
payable out of capital. It provides for the establishment of regis- 
tries in the Commonwealth and in London, the inscription and transfer 
of stock, the issue of stock certificates to bearer, and the creation of 
a stock redemption fund. 

Section 44 (a), added in 1913, provided for the satisfaction of 
judgments obtained against the Commonwealth in the Lhiited 
Kingdom. This was done in order to fulfil the conditions required 
by Imperial law, so that Commonwealth stock might be a securit}^ 
in which a trustee in the LInited Kingdom may invest. See 
Colonial Stock Act 1900 (63 & 64 Viet c 62) and Treasury Order 
of 6th December 1900, made thereunder. 

Naval Loan Act 1910. 

The first Act passed authorizing the raising of a Commonwealth 
loan was the Naval Loan Act 1910. It was introduced by the 
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Deakin Administration, and it authorized the borrowing of 
£3,500,000 for the purpose of organizing naval defence and estab- 
lishing the nucleus of a fleet unit. This Act was repealed in the 
following year by the Fisher Administration, which, with the help 
of additional taxation (chiefly the land tax) made provision for 
current naval expenditure and the acquisition of a x)ortion of the 
fleet unit out of revenue. 


Loan Act 1911. 


The Loan Act 1911 was the first operative measure of its kind. 
It w’as declared by its preamble and schedule to be an Act to authorize 
the raising and expending of the sum of £2,460,476 for the following 
purposes : — 

1. For the construction of a railway from Kal- 

goorlie to Port Augusta . . . . . . £1,000,000 

2. For the acquisition of land in the Federal 

Capital Territory . . . . . . 600,000 

3. For the purchase of land and erection of build- 

ings in London . . . . . . . . 600,000 

4. To redeem treasury bills issued by the Govern- 

ment of South Austraha on account of the 
Northern Territory . . . . . . 226,000 

5. To pay to the State of South Australia amount 

expended from revenue towards construction 
of railway from Port Augusta to Oodnadatta 34,476 

£2,460,476 

Loan Act 1912. 


The Treasurer was authorized to raise and expend £529,526 to 
be appropriated as follows : — 

1. For the acquisition for Commonwealth pur- 

poses of property in Perth, Western Australia 

and expenses incidental thereto . . . . £153,000 

2. To redeem loans raised by the Government of 

South Australia on account of the Northern 
Territory .. .. .. .. 71,945 

3. To redeem loans raised by the Government of 

South Australia on account of the Port 
Augusta Railway . . . . . . 304,581 

£529,526 
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Loan Act 1913. 

The Treasurer was authorized to raise and expend £2,780,006 
for the following purposes : — 

1. For the construction of a railway from Kal- 

goorlie to Port Augusta . . . . . . £1,400,000 

2. For the construction of a railway in the 

Northern Territory from Pine Creek to the 
Katherine River and southward . . . . 400,000 

3. For the construction of a railway from Port 

Moresby to Astrolabe ; and for the construc- 
tion of wharves. Port Moresby and Samarai, 


Papua . . . . . . . . 60,000 

4. For the purchase of land for post and telegraph 

purposes . . . . . . . . 170,000 

5. For the construction of conduits and for laying 

wires under ground . . . . • . 425,000 

6. For machinery, machine shops, and construc- 

tion of wharves. Cockatoo Island, New South 

Wales . . . . . . . . 175,000 

7. For the erection of London offices . . . . 150,000 


Loan Act 1914. 


£2,780,000 


By this Act a further sum of £2,000,000 for the construction 
of the railway from Kalgoorlie to Port Augusta was authorized to 
be borrowed and expended. 


Loan Act (No. 2) 1914. 

This Act authorized the raising and application of £7,986.000 


for the following purposes : — 

1. To redeem loans raised by the Government of 

South Australia on account of the Northern 
Territory 

2. To redeem loans raised by the Government of 

South Australia on account of the Port 
Augusta Railway 

3. For the purchase of land for post and telegraph 

purposes 

4. For the construction of conduits and for laying 


400.000 

£16,000 

120.000 


5. 


wires underground 

To be paid into the consolidated revenue fund 


450,000 

7,000,000 


Total . * . . £7,986,000 
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Treasury Bills Act 1914. 

The Governor- General may authorize the Treasurer from time 
to time to make out and issue Treasury Bills for raising by way of 
loan any money, authority to borrow which is granted by an}^ Act ; 
and paying any expenses of carrying this Act into effect which the 
Governor-General considers are properly payable out of capital. 
Treasury Bills may be issued and sold in such amounts and manner 
and at such prices and on such terms and conditions as the Governor- 
General may direct. Treasury Bills shall cease on the date or dates 
fixed by the Governor-General as the dates upon which such Treasury 
Bills are redeemable. 

Loan Act 1915. 

This was an Act to authorize the raising and expending of the 
sum of £1,500,000 for the construction of a railway from Kalgoorlie 
to Port Augusta. 

Loan Act 1917. 

This was an Act to authorize the raising and expending of 
£1,862,000 for the following purposes : — 

Under Control of Department of Works and 
Railways, viz. : — 

Naval bases ; Cockatoo Island dockyards ; 
acetate of lime factorj?" ; arsenal works and 
buildings ; Perth General Post Office ; Con- 
tribution under River Murray Waters Act 
1915 ; railway — Queanbeyan-Canberra line ; 
capital required for '' plant and stores 
account . . . . . . . . £963,300 

Under the Control of the Postmaster-General’s 
Department : — 

For the construction of conduits and for la}dng 

wires underground . . . . . . 104,000 

Under Control of the Department of Defence 
(Military) : — 

Acetate of lime factory — Machinery and plant ; 

General arsenal — machinery and plant . . 45,000 

Under the Control of Department of the Navy : — 

Cockatoo Island dockyards — machinery and plant; 
fleet construction , Flinders naval depot ; 
wireless telegraphy 


550,000 



Sec. 51 (iv.).] 


BORROWING MONEY. 


365 


Under Control of ’Home and Territories Depart- 

MENT : — 

Purchase of sites for public buildings — Federal 
Capital Territory, defence purposes, naval 
bases, post and telegraph purposes, light- 
house workshops, store and offices, at Port 
Adelaide and Brisbane, quarantine stations, 
land for laboratory at Royal Park, Melbourne 148,600 

Under Control of Department of Trade and 
Customs : — 

New lighthouses and additions . . . . 51,100 

Total appropriation . . . . £1,862,000 

Sugar Purchase Act 1915. 

The treasurer may from time to time, borrow from the Common- 
wealth Bank, money not exceeding £500,000 for the purchase of 
sugar by the Commonwealth, and for the payment of customs duties 
on sugar imported by the Commonwealth. 

The treasurer is required to pay into the Commonwealth Bank 
to the credit of an account, to be therein established, all moneys 
received by the Commonwealth in respect of the sale of sugar so 
purchased.^ Such account is to be charged with interest at the 
rate of 5 % per annum on the money lent by the Bank. The treasurer 
may close the account at any time when he is of opinion that there 
no longer exists any need for its continuance. 

In the year 1915, owing to the war, the Commonwealth Govern- 
ment desired to control and stabilize the sugar industry in order 
that the price paid for cane might be increased, thus assisting the 
farmers. Raw sugar formerly sold at varying prices up to £13 and 
£14 per ton, was in 1916 immediately raised, when the Government 
assumed control, to £18 per ton, and this price was continued in 
1917, and again raised to £21 per ton for the crops of 1918 and 
1919. The retail price was fixed at 3Jd. per lb., this being the 
lowest price in the world. As the result of operations in foreign 
sugar which had to be imported to make good the shortage in the 
Australian crop, a profit accrued to the Commonwealth Government 
upon its sugar transactions of over £500,000, which was paid to the 
Commonwealth revenue. To assist and encourage the fruit industry 
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sugar is sold to jam manufacturers at a concession price which enable 
them to successfully compete in the markets of the world for the 
sale of Australian jams and canned fruits. 


States’ Loan Act 1916. 

The treasurer may from time to time, borrow in the United 
Kingdom £8,940,000 sterling, to enable the Commonwealth Govern- 
ment to make loans to the States to the following amounts, namely : 


Victoria 
Queensland . . 
South Australia 
Western Australia 
Tasmania 


.. £1,720,000 
. . 2,562,000 
. . 2,062,000 
. . 2,080,000 
516,000 

£8,940,000 


Pending the borrowing of the money authorized by this Act, 
the treasurer may advance to the respective States, out of War 
Loan’s moneys granted by the Government of the United Kingdom 
to the Commonwealth, the sum specified in this Act. 

States’ Loan Act 1917. 

The treasurer may from time to time borrow £8,000,000 sterling 
for the purpose of maldng loans to the States of Victoria, Queensland, 
South Austraha, Western Australia and Tasmania. Pending the 
borrowing of such money, the treasurer may make advances to such 
States out of war loan money obtained by the Commonwealth 
Government from the Government of the United Kingdom. 

The total money lent by the Commonwealth to the States 
amounts to £12,000,000. See supra, p. 54. 

War Loan Act 1914. 

By this Act passed 21st December, 1914, the treasurer was 
authorized to borrow money from or through the British Govern- 
ment to the amount of £18,000,000 for war purposes. 

War Loan Act (No. 1) 1915. 

This was an Act authorizing the treasurer to borrow the sum 
of £20,000,000 in Australia, under the Inscribed Stock Act or by 
treasury bills, for war purposes. 
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Wa^ Loan Act (No. 2) 1915. 

This was an Act to authorize the treasurer to borrow the sum 
of £6,500,000 from the Government of the United Kingdom. 

War Loan Act (No. 3) 1915. 

This was an Act authorizing the treasurer to borrow the sum 
of £18,000,000 in Australia by inscribed stock or treasury bills for 
w,ar purposes. 

War Loan Act 1916. 

This was an Act authorizing the borrowing, in Australia, of 
the sum of £50,000,000 for war purposes, under the Inscribed Stock 
Act or by treasury bills. 

War Loan (United Kingdom) (No. 1) 1916. 

By this Act certain amendments were made in the War Loan 
Act 1914-1916. 

War Loan (United Kingdom) (No. 2) 1916. 

The Treasurer was authorized to borrow £25,000,000 from the 
Government of the L'^nited Kingdom for war purposes. 

War Loan Act 1917. 

This was an Act to authorize the borrowing of £80,000,000 in 
Australia for war purposes under .the Inscribed Stock Act or by 
treasury bills. For further particulars and details of Commonwealth 
borrowings in the United Kingdom and in Australia, see Notes, 
supra, p. 55, where it is stated that the total public debt and obliga- 
tions of the Commonwealth in June, 1918, was £362,518,347. 

Freight Arrangements Act 1915. 

The Treasurer may from time to time borrow from the Com- 
monwealth Bank, money for the purpose of entering into contracts 
and making arrangements for freight on Australian produce. All 
moneys advanced by the Commonwealth Bank under the Act and 
received and collected in respect of freight on Australian produce, 
are required to be entered in an account in the books of the Bank 
entitled ‘‘ Commonwealth Treasurer Freight Arrangements Account 
interest at the rate of 5 per cent, per annum is payable on the amoixnt 
by which the said account is in debit. The account may be closed 
as soon as the Treasurer is of opinion that there is no longer any need 
for its continuance. 
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51. (v.) PostaP^ telegraphic, telephonic, and other 
like^^ services ; 

LEGISLATION. 

Post and Telegraph Act 1901-1913. 

Provision is made for the administration of the postal, tele- 
graphic, and telephonic services of the Commonwealth. The 
administration of the Act and the control of the Department is 
vested in the Postmaster-General. The Secretary to the Post- 
master-Genej’al, under the Postmaster-General, has the chief control 
of the Departments throughout the Commonwealth. In each State 
there is a Deputy Postmaster-General who is the principal officer 
therein. The Minister may delegate any of his powers under the 
Act to any of the principal officers. The Governor- General may 
make arrangements with postal authorities of other countries for 
the transmission of mails between the Commonwealth and such 
countries. The Postmaster-General may make contracts for the 
carriage of mails by land and sea, but all such contracts must con- 
tain a condition that only white labour shall be employed in such 
carriage ; this condition, however, does not apply to the coaling and 
loading of ships at places beyond the limits of the Commonwealth. 
The railway authorities of the States and the ovmers and managers 
of private railways and tramways in any State are required to carrj^ 
the mails subject to payment for such carriage on terms to be agreed 
upon or settled by arbitration. Arrangements are made for the 
issue and payment through the department of money orders and 
postal notes. Authority is given to make arrangements with the 
Postal Departments of other countries for the issue and payment of 
money orders and postal notes between the Commonwealth and 
such other countries. The Postmaster-General is given the exclu- 
sive privilege of providing and maintaining telegraph and telephone 
lines and of transmitting telegraphic and telephonic messages 
within the Commonwealth. 

Post and Telegraph Rates Act 1902-1913. 

Postage rates are prescribed for the conveyance of newspapers, 
letters, and other postal articles posted within the Commonwealth 
for delivery therein, and rates for the transmission of telegrams 
within the Commonwealth. 
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WiRELiiss Telegraphy Act 1905. 

The Postmaster-General is given the exclusive privilege of 
establishing, maintaining and using stations and apphances in 
Australia for transmission or receipt of wireless messages, as regards 
communication either within Australia or with places or ships 
outside Australia. Provision is made for the grant of licences by 
the Postmaster-General, on such conditions as he may prescribe, 
for the establishment and use of wireless stations and apphances. 

Telegraph Act 1909 

The Commonwealtii Government is authorized, in case of any 
emergency in the nature of war or danger of war, to take possession 
or control of any submarine cable or wireless telegraph station and 
appliances within Australia. 

Pacific Cable Act 1911. 

The Pacific Cable Board is authorized on the part of the Com- 
monwealth, to construct and work as part of the Pacific Cable 
a submarine cable between Doubtless Bay or any more convenient 
point in New Zealand and Australia, either direct or partly by 
means of a subterranean cable across the North Island of New 
Zealand, and any other extensions, connections, or re-arrangements 
in or near the Pacific Ocean which in the opinion of all the contribut- 
ing Governments, are necessary or expedient for the improvement 
of the Pacific Cable Board’s undertaking ; and to apply towards 
the construction of that cable an^^ moneys which it is authorized fco 
apply to that purpose by an Act of the Parliament of the United 
Kingdom. 

Post and Telegraph Rates Act 1918. 

By this Act an extra war postage of Jd. is levied on each letter, 
card and newspaper posted to be delivered in the Commonwealth. 

§ 53. “ POSTAL.” 

Exclusion of Matter from the Mails. 

The case of Eoc parte Jackson, (1877) 96 U.S., 727, decided that 
Congress had power to pass a law authorizing the exclusion of 
lottery tickets from the mails. It was followed by the decision in 
Re Rapier, (1892) 143 U.S.; 110, that Congress had an absolute 
discretion to determine the classes of matter which it would exclude 
as objectionable — irrespective altogether of the question whether 
Congress had power to regulate directly the subject-matter of the 
correspondence. In the Public Clearing Hov^e v. Coyne, (1904) 

24 


L.P. 
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194 US., 1907, it was held that the provisions of the postal law 
authorizing the Postmaster-General to make a ‘'fraud order” for 
the seizure and detention of all postal matter addressed to a person 
whom the Postmaster-General believes to be conducting a lottery 
or fraudulent scheme, was constitutional. In Australia, legislation 
similar to that thus upheld has been embodied in section 57 of the 
Post and Telegraph Act 1901 : See The King v. Arndel, (1906) 3 
C.L.R., 557. Note by Sir Robert Garean. 

Classification of Mail Matter. 

In Lewis Publishing Co v. Morgan, (1913) 229 U S., 288, it 
was held that — subject to the express or necessarily implied limita- 
tions of the Constitution — Congress has a comprehensive pow^r right 
to classify mail matter, and may exercise its discretion " for the 
purpose of furthering the public weKare as it understands it.” Accord- 
ingly, it may favour the circulation of newspapers by special advan- 
tages, and prescribe the conditions on which these' advantages may 
be exercised. The provisions of the Post Office Appropriation Act 
of 1912, United States, which deny the privileges of second class 
mail matter ” to periodicals unless they register with the Post- 
master-General, and supply him with certain specified information, 
and which impose a penalty upon an editor or publisher who (after 
registration) prints, without marking it as " advertisement,” 
editorial or other matter, the insertion of which is paid for, were 
held to be valid. Note by Sir Robert Garran. 

§ 54. “ OTHER LIKE SERVICES.” 

Wireless Telegraphy. 

In the Attorney -General for New South Wales v. Brewery 
Employees’ Union, 6 C.L.R., at p. 501, the Chief Justice (Sir Samuel 
Griffith), after observing that the meaming of the terms in the 
Constitution must be ascertained by their signification in 1900, 
said : — “ Ou the other hand, it must be remembered that with 
advancing civilization new developments, now unthought of, may 
arise with respect to many subject matters. So long as those new 
developments relate to the same subject matter, the powers of the 
Parliament will continue to extend to them. For instance, I cannot 
doubt that the powers of the Legislature as to posts and telegraphs 
extend to wireless telegraphy and to any future discoveries of a 
like land, although in detail they may be quite different from posts 
and telegraphs and telephones as known in the nineteenth century.” 



Sec. 51 (vi.).] 


MILITARY DEFENCE. 


371 


51. (vi.) The navaP® and military®® defence of the 
Commonwealth and of the several States, 
and the control of the forces to execute 
and maintain the laws of the Common- 
wealth ; 

Conspectus of Notes to Section 51 (vi.). 

§56 “ Military defence ” 

LEGISLATION. 

First Defence (Barton-Forrest) Act 1903. 

A Citizens’ Army. 

In times of peace. 

In time of war. 

The command. 

The amended command. 

Defence Act 1904. 

Defence (Deakin-Ewing) Bill 1908. 

Defence (Deakin-Cook) Act 1909. 

Service in Australia. 

Service outside Australia. 

Compulsory military training. 

Viscount Kitchener’s visit. 

Defence (Pearce) Act 1910. 

Defence (Pearce) Act 1911-12. 

Defence (Pearce) Act 1912. 

Exemptions and penalties. 

Defence (Pearce) Act 1917. 

Summary of exemptions. 

Subject to Army Act when abroad. 

Obhgations of employers. 

Defence (Pearce) Act 1918. 

Permanent force retained. 

Soldiers when discharged. 

Defence (Civil Employment) Act 1918. 

General summary of defence system. 

Growth of Commonwealth Citizen Forces. 

Arms and branches of the Citizen Forces. 

War powers. 

Patents, Trade Marks and Designs Act 1914. 

Enemy Contracts Annulment Act 1915. 

War Precautions Act 1914-15. 

War Precautions Act 1918, 

Trading with the Enemy Act 1914-16. 

War Pensions Act 1914-16. 

Unlawful Associations Act 1916. 

Wheat Storage Act 1917. 
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Australian Soldiers’ Bepatriation Act *19 16- 17. 
Deceased Soldiers’ Estates Act 1918. 

War Service Homes Act 1918. 

Compulsory military service referendum. 
Trading with the enemy. 

Powers of Defence Minister. 

Fixing selling prices of goods during the war. 
Australian military forces — Peace footing. 
Australia in the Great War. 

Military cost of the war. 


§56, ‘‘MILITARY DEFENCE.” 

LEGISLATION. 

Defence (Barton-Fokrest) Act 1903. 

Pre-Federal Military Forces. 

The strength of the military forces of the several States on the 
eve of Federation, 31st December, 1900, was as follows : — New 
South Wales, 9,338 ; Victoria, 6,335 , Queensland, 4,028 ; South 
Australia, 2,932 ; Western Australia, 2,696 ; Tasmania, 2,024 
total for Australia, 27,353 

First Defence Act. 

Under the terms of the Constitution the Commonwealth, in 
March, 1901, took over the government of the defence forces, and 
they were administered according to the law of the several States 
until the passage of the first Commonwealth Defence Act in 1903. 
The Right Hon. Sir John (afterwards Lord) Forrest, was the first 
Minister of Defence who had the honor of formulating and intro- 
ducing into Parliament, the newly federalized defence scheme. 
The Act, which was assented to on 22nd October, 1903, provided for 
the re-organization and unification of the defence forces, under 
Commonwealth law. 

The Governor-General was authorized to raise, maintain and 
organize in the manner prescribed by regulations such permanent 
and citizen forces as “he deemed necessary for the defence and 
protection of the Commonwealth and of the several States.” 

The naval and military forces existing at the commencement of 
the Act were deemed to have been raised under the Act, and 
members thereof, without any re-appointment or re-enlistment. 
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A Citizen Army. 

It was declared that the defence forces of Australia should 
consist of naval and military forces of the Commonwealth, and 
should be divided into two branches, called the Permanent Forces 
and the Citizen Forces. 


No permanent military forces could be raised and maintained 
or organized except for administrative and instructional purposes, 
including Army Service, Medical and Ordnance Staffs, Garrison 
Artillery, Fortress Engineers, and Submarine Mining Engineers. 
The Permanent Forces were to consist of officers, soldiers, petty 
officers, and sailors who were bound to continuous naval or mihtary 
service for a term. These forces were used partially for garrisoning 
the naval strategical bases, for maintenance of valuable stores and 
equipment, and above all, for the instruction of the Militia and 
Volunteer Forces during peace and for stiffening them in times of 

war. The Permanent Force consisted of 1,329 of all ranks. There 

was, in addition, a small permanent General and Instructional 
Staff, consisting of both commissioned and non-commissioned 
officers. 


In Time of Peace. 

The Citizen Forces were divided into Militia Forces, Volunteer 
Forces and Reserve Forces. The Militia Forces were to consist of 
officers, soldiers, petty officers and sailors who are not bound to 
continuous naval or military service and who were partially paid 
for their services as prescribed. 

The Militia made up the principal portion of the land forces, 
absorbing the great bulk of the Citizens’ Army. They constituted 
a mobile field force of troops whose duty was to carry out active 
operations in the field in defence of the Commonwealth as a whole. 
Its principal elements were two light horse brigades and six divisions 
of infantry, two field artillery brigades, four companies of engineers, 
two companies of army service corps and three field ambulances. 
The members of this Militia were paid for their attendance at drills 
at rates which gave £12 a year to each member of the infantry and 
£14 to each horseman. If any member of the military forces were 
killed on active service or on duty, or died or became incapacitated 
from earning his living, from wounds or disease contracted on 
active service on duty, provision had to be made for his widow and 
family or for himself, as the case might be, out of the Consolidated 
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Revenue Fund at the prescribed rates. Each unit of the field force 
had a peace as well as a war establishment. The peace establish- 
ments provided for nearly a full complement of officers and non- 
commissioned officers, with approximately one-half of the rank and 
file required for the war establishment. The peace cadres by this 
plan could be completed upon mobilisation to the requirements of 
war without difficulty. 

The Volunteer Forces were to consist of officers, soldiers, petty 
officers, and sailors who were not bound to continuous naval or 
military service and who were not ordinarily paid for their services 
in times of peace. 

The Reserve Forces consisted of members of rifle clubs con- 
stituted in the manner prescribed, who had taken the oath set 
out in the second schedule, before an officer or justice of the peace, 
or before a person authorized by regulation to receive such oath ; 
and persons who, having served in the active forces or otherwise 
as is prescribed, were enrolled as members of the Reserve Forces. 

The Governor-General was authorized to establish and maintain 
naval and military cadet corps consisting of boys over twelve years 
of age who are attending school ; or youths between fourteen and 
nineteen years of age who are not attending school. 

Except in time of war the defence force was to be raised and 
kept up by voluntary enlistment only. Persons voluntarily enlisting 
as members of the permanent and militia forces were required to 
engage to serve -for a prescribed period of not less than three years, 
and as members of the Volunteer Forces and Reserves for a pre- 
scribed period of not less than two years. 

In Time of War. 

In time of war the Governor-General was authorized by pro- 
clamation to call out the Citizen Forces or any part thereof for active 
service. The Citizen Forces were liable to be employed on active 
service from the time of the publication of the proclamation calhng 
out those Forces or any part thereof for active service until the 
publication of a proclamation notifying that the active services of 
those Forces or any part thereof were no longer required. 

Members of the Defence Force who were members of the Naval 
Forces might be required to serve either within or beyond the limits 
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of the Commonwealth for the purpose of training or in time of war 
for the defence and protection of the Commonwealth and of the 
several States. 

Members of the Defence Force who were members of the Military 
Forces could not be required, unless they voluntarily agreed to do so, 
to serve beyond the hmits of the Commonwealth and those of any 
territory under the authority of the Commonwealth, but there was 
nothing to prevent any member of the Defence Force from volun- 
teering to serve in any Force that might be raised by the Common- 
wealth to augment any of the King’s Regular or other Forces, or 
to occupy or to defend any place beyond the hmits of the Common- 
wealth. 

In time of war all male inhabitants of Australia (excepting 
those who are exempt from service in the Defence Force) who have 
resided therein for six months and are British subjects and are 
between the ages of eighteen and sixty years were liable to serve 
in the Militia Forces. 

The Command. 

Under the heading of Administration, the Governor-General 
was authorized to appoint a military officer of the King’s Regular 
Forces or of the Defence Force to be the General Officer Commanding 
the Military Forces of the Commonwealth. Major General Hutton 
K.C.M.G., was the first and last G.O.C. of the Commonwealth Forces. 
The Governor-General was also authorized to appoint a naval 
officer of the King’s Regular Naval Forces or of the Defence Force 
to be the Officer Commanding the Naval Forces of the Common- 
wealth. The General Officer Commanding and the Naval Officer 
Commanding were to have such powers and perform such duties as 
are prescribed or as the Governor-General directs, “ and if there is 
no General Officer Commanding or Naval Officer Commanding or 
if those officers or either of them are absent from the Commonwealth 
or unable to exercise their powers or perform their duties those 
powers or duties may be exercised or performed by any person 
directed by the Governor-General to exercise or perform them.” 

In time of war, the Governor-General, subject to the provisions 
of this Act was empowered to place the Defence Force or any part 
thereof under the orders of the Commander of any portion of the 
King’s Regular Forces or the King’s Regular Naval Forces, as the 
case may be. 
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The Governor-General could appoint a Board of Advice to 
advise on all matters relating to the Defence Force submitted to it 
by the Minister. 

Defence Act 1904. 

Amended Command. 

By this Act section 4 of the principal Act was amended by 
omitting therefrom the paragraphs defining General Officer 
Commanding ” and “ Naval Officer Commanding,” and by inserting 
in lieu thereof the following paragraphs : — '' Inspector-General ” 
means the Inspector- General of the Military Forces appointed under 
this Act. “ Naval Commandant ” means the officer in command 
of a State Division of the Naval Forces. Section 8 of the principal 
Act was amended by authorizing the Governor-General to appoint 
a Military Officer to be Inspector-General of the Military Forces ; 
to appoint a Naval Officer to be Director of the Naval Forces, and 
to appoint an officer or officers of the Defence Force to command 
the whole or any portion of the Defence Force in time of war. The 
Inspector-General and the Director of the Naval Forces shall have 
such seniority and powers and perform such duties as are prescribed 
or as the Governor- General directs, and if there is no Inspector- 
General, or no Director of the Naval Forces, or if these officers, or 
either of them, is absent from the Commonwealth, or unable to 
exercise their powers or perform their duties those powers or duties 
may be exercised or performed by any person directed by the 
Governor-General to exercise or perform them. 

In lieu of a Board of Advice, the Governor- General was author- 
ized to constitute a Council of Defence having such powers and 
functions that might be prescribed by regulations, and also to con- 
stitute a Board of Administration for the Military Forces, to be 
called the Military Board, and a Board of Administration for the 
Naval Forces, to be called the Naval Board. The Military Board 
and Naval Board were to have such powers and functions as might 
be prescribed by regulations. 

The objects aimed at by this change were — To establish con- 
tinuity in defence policy ; to maintain a continuous connection 
between parliamentary responsibility and the control and develop- 
ment of the Defence Forces ; to establish continuity of administra- 
tion ; to separate administration from executive command so as 
to develop the independence of district commands, and by giving 
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scope to independent thought and initiative, make practicable a 
larger measure of decentralisation and more particularly to make 
possible the ultimate development of a citizen force to maintain 
a continuous state of efficiency on a uniform basis by the supervision 
of the Inspector-General of the Forces, who has to report to the 
Military Board and Council of Defence upon the efficiency, system, 
training, and equipment of the troops, their preparedness for war, 
and the state and condition of the defence works. 

The Defence (Deakin-Ewing) Bill 1908. 

The system of military defence established by the Act of 1903, 
whilst it made the most of the then existing military forces and 
material, was plainly inadequate, either for the immediate require- 
ments of Australia’s defence, the development of Austraha’s man- 
hood or the due performance of Australia’s obligations as a portion 
of the British Empire. Public opinion in the newly established 
Commonwealth soon became educated and interested in the vital 
importance of national defence and the recognition of Australia’s 
local as well as Imperial responsibilities. The movement in favour 
of compulsory military training and an instalment of compulsory 
military service for the defence of the Commonwealth on a wide 
and comprehensive footing was powerfully organized by the Aus- 
tralian Defence League. Fortunately the conscience of the country 
was thoroughly aroused. The Australian Defence League, under 
the guidance of Mr. W. M. Hughes, who in 1904 was Minister 
for External Affairs in the Labour Ministry of Mr. J. C. Watson, 
and Colonel Campbell of the Rifles Section, and its organ The 
Call, successfully taught the lesson that “ defence is the business 
not of the government or of a class, but of the people and of all the 
people.” Mr Alfred Dbakin, who was Prime Minister of Australia 
in the years 1907-1908, backed up by liberal and labour mem- 
bers, voiced the public sentiment of Australia in formulating a 
scheme of a national citizen army as an integral part of Australia’s 
defence policy. The scheme which was outlined by Mr. Deakin 
in the House of Representatives on 13th December 1907 was after- 
wards, in October, 1908, materialised in a bill introduced into the 
House by Mr. (afterwards Sir) Thomas Ewing, the then Common- 
wealth Minister of Defence. 

The leading features of the Deakin-Ewing Bill, were to provide 
that all male inhabitants of Australia (except those who were 
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exempted by reason of physical incapacity) who had resided therein 
for six months and were British subjects, should be liable to be 
trained to military service, as follows : — (a) From twelve to eighteen 
years of age, in cadet corps ; (b) from eighteen to twenty-six years 
of age, in the national guard. 

Under this scheme Mr. Deakin calculated that 83,000 men 
would always be in training who would be supplemented every year 
by 30,000 ; and that the same number would pass annually into 
the Reserve and be organized into Rifle Clubs. In the eighth year, 
he estimated that 200,000 men would be available, fully armed, 
equipped and organized for the defence of the Commonwealth. 

The central idea of Mr. Deakin’s proposals for the naval defence 
of Australia was the gradual creation of an Australian Navy, 
closely hnked to that of the mother country in sympathy, tradition 
and training, but paid for and controlled by the Australian Govern- 
ment. 

Defence (Deakin-Cook) Act 1909. 

Parliamentary and party difficulties prevented Mr. Deakin 
from making any progress with his bill in Parliament. The second 
Deakin Ministry was defeated and resigned on 12th November, 
1908. It was succeeded by the first Fisher Ministry which remained 
in office, without taking action in reference to military defence ; it 
was defeated on 2nd June, 1909. It was succeeded by the Deakin- 
Cook (Fusion) Ministry. This Government made national defence, 
based on compulsory military training and service, and the estab- 
lishment of an Australian naval unit, the main planks in its policy. 

Mr. (afterwards Sir) Joseph Cook, was appointed Minister of 
Defence, and to him was entrusted the task of formulating the 
new scheme. Colonel Foxton, of Queensland, as an honorary 
Minister was sent to London to represent the Commonwealth Govern- 
ment at the Imperial Naval Conference. He performed his duty 
well, and brought back to Australia a new agreement with the 
Admiralty which became the foundation of an Australian Navy. 

The cardinal provisions of Mr. Joseph Cook’s far-reaching 
measure assented to on 13th December 1909 were embodied in 
Part XII. under the heading of “ Universal Obligation in respect 
of Naval or Military Training,” as follows : — All male inhabitants 
of Austraha (excepting those who are exempted by this Act), who 
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have resided therein for six months, and are British subjects, shall 
be liable to be trained, as prescribed, as follows : — 

(a) From twelve years to fourteen years of age, in the Junior 
Cadets ; and 

{b) From fourteen to eighteen years of age, in the Senior 
Cadets ; and 

(c) From eighteen to twenty years of age, in the Citizen 

Forces ; and 

(d) From twenty to twenty-six years of age, in the Citizen 

Forces : provided that, except in time of imminent 

danger of war, service under paragraph (d) shall be 
limited to one registration or one muster-parade in each 
year.” 

Mandatory registration of the names and addresses of all 
male persons being British subjects, who have resided in Australia 
for six months, upon attaining the age of fourteen years was made 
the foundation of the whole scheme of compulsion. 

Re-classification. 

The Naval and Military Forces were re-classified and re-grouped 
as follows : — 

Naval Forces. 

The Citizen Naval Forces were divided into Militia Forces, 
Volunteer Forces, and Reserve Forces. The Naval Militia Forces 
consisted of officers, petty officers, and sailors who are not bound to 
continuous naval service, and who are paid for their services as 
prescribed. "The Naval Volunteer Forces consisted of officers, 
petty officers, and sailors who are not bound to continuous naval 
service, and who are not ordinarily paid for their services in times 
of peace. The Naval Reserve Forces consisted of members of 
Rifle Clubs who are allotted to the Naval Reserve Forces ; and 
persons who, having served in the active Naval Forces or otherwise, 
as is prescribed, are enrolled as members of the Naval Reserve Forces. 

Military Forces. 

The Citizen Military Forces were to consist of Active Forces 
and Reserve Forces. The Active Citizen Military Forces consisted 
of the Militia Forces, the Volunteer Forces, those undergoing military 
training under the provisions of paragraph (c) of section 125 of the 
Act, and officers on the unattached list. 
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Military Reserves. 

The Military Reserve Forces consisted of Citizen Forces, and 
included the officers shown on the Reserve of Officers’ List, the 
members of the Rifle Clubs who are allotted to the Military Reserve 
Forces, and all those liable to serve in time of war under section 59 
of the Act who are not included in the active Forces. 

Service Outside Australia. 

Members of the Military Forces ^voluntarily serving with the 
Imperial Forces outside Australia ; or on their way from Australia 
for the purpose of so serving ; or on their way back to Australia 
after so serving, are subject to the Army Act as if they were part of 
the Regular Forces, with such modifications and adaptations as are 
prescribed. 

Calling out the Reserves. 

In time of war it is lawful for the Governor-General, by proclama- 
tion, to call upon all persons liable to serve in the Citizen Forces 
to enlist and serve as prescribed. A proclamation under the last 
preceding sub-section may call upon all the persons liable to service 
in any military district or sub-district, who are specified in any 
one or more of the classes hereunder set out, so to enlist, but so that 
the persons specified in any class in that district or sub -district 
shall not be called upon to enlist until all the persons in that district 
or sub-district who are specified in the preceding classes are or have 
been called upon. The classes referred to are as follows : — 

Class I. — All men of the age of eighteen years and upwards 
but under thirty-five years, who are unmarried, or widowers without 
children. 

Class II. — All men of the age of thirty-five years and upwards 
but under forty -five years, who are unmarried, or widowers without 
children. 

Class III. — All men of the age of eighteen years and upwards 
but under thirty-five years, who are married, or widowers with 
children. 

Class IV. — All men of the age of thirty-five years and upwards 
but under forty-five years, who are married or widowers with 
children ; and 

Class V. — ^AU men of the age of forty-five years and upwards 
but under sixty years. 
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The Act further ]jrovided that a person who had been trained 
under the proposed new law should receive pay as prescribed ; 
that a person who was liable to be trained should not be required 
to enrol himself as a member of the militia forces ; that every person 
who without lawful excuse failed to render the personal services 
required should be ineligible for employment of any kind in the 
public service of the Commonwealth and other penalties were 
imposed. 

Viscount Kitchener’s Visit. 

At the end of the year 1909 and before the Act of that year 
came into operation, Field Marshall Viscount Kitchener visited 
Australia at the invitation of the Commonwealth Government, 
After inspection of the military forces and the forts and defence works 
erected and in course of erection, Lord Kitchener submitted a 
valuable report based on the provisions of the Defence Acts 1903- 
1909 with recommendations as to the organization of the proposed 
new defence forces of Australia, man}^ of which were adopted by the 
Government. 

The new Act embodying compulsory military training received 
the Royal Assent on 13th December, 1909, a few days before Vis- 
count Kitchener’s arrival in Australia ; but it did not come into 
operation until 1st January 1911. By that time a change of govern- 
ment had taken place. The Deakin-Cook party was defeated at 
the general election held in April 1910. It was succeeded by the 
second Fisher (Labour) Government in which Senator George F. 
Pearce was assigned the post of Minister of Defence. That Govern- 
ment remained in office until the general election in June 1913. 
The new Minister of Defence and his colleagues gave loyal and 
consistent support to the re-organized system of the naval and 
military defence. He had a number of perplexing problems to 
deal with in bringing the new scheme into operation. Many altera- 
tions in the original plan were found necessary in order to secure 
smooth working and to remove complaints and prevent anomahes 
and hardships. 

Universal Training. 

By the Act of 1909, the principle of universal obligation to 
submit to compulsory military training and service was for the 
first time recognized and legalized in an English-speaking community. 
It was accepted with the general consent of all political parties in 
Australia 
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A perusal of the amending Defence Acts shows slow tentative 
but progressive, developments of the details of the scheme, embodying 
modifications and improvements which removed opposition and 
secured popular support. 

Defence (Pearce) Act 1910. 

The section of the principal Act relating to the duration of 
universal training was by the Act of 1910 altered to read as follows 

(a) From twelve years to fourteen years of age, in the Junior 
Cadets, to continue for two years ; and 
{b) From fourteen to eighteen years of age, in the Senior 
Cadets, to continue for four years ; and 
(c) From eighteen to twenty-five years of age, in the Citizen 
Forces to continue for seven years ; and 
{d) From twenty-five to twenty-six years of age, in the 
Citizen Forces : j)rovided that except in time of imminent 
danger of war service under paragraph (d) shall be 
limited to one registration or one muster-parade. 

By the same Act the following compulsory training in each year 
ending 30th June was prescribed : (a) In the Junior Cadets ninety 
hours ; and (b) In the Senior Cadets four whole days drill, twelve 
half days’ drills, and twenty-four night drills ; and (c) In the Citizen 
Forces sixteen whole day drills, or their equivalent of which not less 
than eight shall be in camps of continuous training : Provided that 
in the case of those allotted to the Naval Forces and to the Artillery 
and Engineer arms of the Military Forces, and to units of the Army 
Service Corps allotted to those arms the training shall be twenty-fiv^ 
whole-day drills or their equivalent of which not less than seventeen 
shall be in camps of continuous training : Defence Act 1903-12, secs 
125 and 127. 


Defence (Pearce) Act 1911. 

In the Senior Cadets the duration of a whole-day drill shall not 
be less than four hours, of a half-day drill not less than two hours 
and of a night-drill not less than one hour : 

In the Citizen Forces the duration of a whole-day drill shall not 
be less than six hours, of a half-day drill not less than three hours 
and of a night drill not less than one hour and a half : 

In the Senior Cadets the number and duration of half-day and 
night drills may be varied by the substitution of other drills as 
prescribed, of a total duration of not less than forty-eight hours : 
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TKe Minister may, by Gazette, notice declare that whole-day 
drills or half-day drills may be substituted for night drills in any 
districts or localities specified in the notice : 

In the case of Senior Cadets, who reside over two miles from 
the place appointed for training, attendance for a less number of 
hours than prescribed above may be allowed to count as prescribed 
for the full statutory duration of drills, and power may be given to 
the prescribed officers to grant leave of absence from training 
required by this Act when the conditions of the weather, by reason 
of excessive rain or heat, would render attendance a hardship, 
and equivalent attendance as prescribed may be required in lieu 
thereof. 

Defence (Pearce) Act 1911-1912. 

Residence of Trainees. 

The law relating to compulsory registration was amended to 
read as follows : All male inhabitants of Australia, who have resided 
therein for six months and are British subjects and whose bona fide 
residence is within a distance of five miles, reckoned by the nearest 
practicable route, from the nearest place appointed for training, 
shall register themselves, or be registered by a parent, guardian or 
other person acting in loco parentis, in the manner prescribed. 
Every youth so residing was required to be registered on attaining 
his fourteenth birthday. 

Compulsory Training. 

Junior cadet training, lasting for two years, consists of 90 hours 
each year, and begins on the 1st July in the year in which the trainee 
reaches the age of twelve years. 

Senior Cadet training, lasting for four years, begins on the 1st 
July of the year in which the trainee reaches the age of fourteen 
years. It consists of forty drills each year, of which four are classed 
as whole days of not less than four hours, twelve as half days of 
not less than two hours, the remainder being night drills of not less 
than one hour. 

Training in the Mihtia Adult Citizen Forces, la'sting for eight 
years, begins on 1st July of the year in which the soldier reaches the 
age of eighteen* years. 

The work consists of continuous training in camp for seventeen 
days in the case of the naval forces, artillery, and engineer arms. 
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and eight days for other arms, and eight day’s (or equivalent) home 
training for all arms. The total service is thus twenty-five days 
per annum for the specialist and technical corps, and sixteen days 
per annum for other corps, the main body of whom are light horse 
and infantry. In the last year of their service only registration 
muster-parade in normal peace times is necessary. 

Defence (Pearce) Act 1912. 

Exemptions and Penalties. 

The Governor-General may by proclamation exempt from the 
training mentioned in Part XII of this Act in time of peace all 
persons residing within any area specified in the proclamation ; 
vary or extend any area so specified ; or withdraw any exemption 
under this section , or limit any exemption under this section to 
any part of the training required by this Act ; may grant a temporary 
exemption for a period not exceeding one year to persons who 
reside outside the areas in which training is carried out ; and to 
persons who reside at so great a distance from the place appointed 
for training that compulsory attendance at the training would 
involve great hardships. 

Penalties for failure to attend compulsory drill, or for breach 
of discipline are provided by the act, rendering offenders liable to a 
fine or detention in barracks. 

Defence (Pearce) Act 1917. 

Exemptions. 

This Act consolidates previous Acts and, among other things, 
the various exemptions from compulsory training are conveniently 
gathered together in one section. 

The exemptions from compulsory drill and service provided 
by the Act of 1909 as amended by subsequent Acts are as follows : 
viz. : — 

(а) Those who have been reported by the prescribed medical 
authorities as unfit for any naval or military service 
whatever ; and 

(б) Those who are not substantially of European origin or 

descent, of which the medical authorities appointed in 
that behalf under the regulations shall be the judges : 
Provided that this exemption shall not extend to duties 
of a non-combatant nature ; and 
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(c) School teachers who have qualified at a school of naval 
or military instruction or other prescribed course as 
instructors or officers of the Junior or Senior Cadets ; and 

{d) Members of the permanent Naval or Military Forces ; and 

(e) Persons employed in the j)olice or prison services of the 
Commonwealth or of a State ; and 

(/) Persons whose bona fide residence is not within a distance 
of five miles, reckoned by the nearest practicable route, 
from the nearest place appointed for training : Provided 
that the regulations may authorize the District Com- 
mandant to grant temporary exemption for a period not 
exceeding one year, renewable from time to time, to 
persons who reside at so great a distance from the 
places appointed for training that compulsory attendance 
would involve great hardships. 

{g) Persons liable to be trained in the Junior Cadets who are 
certified by any prescribed medical authority to be 
unfit to undergo the whole or any part of the ])rescribed 
training may be exempted from that training by any 
X)rescribed authority. 

(h) Persons who are students at a theological college as 
defined by the regulations, or theological students as 
prescribed, may, while they remain such students, 
on application be exempted hy any prescribed authority 
from the prescribed training, but shall on ceasing to be 
such students undergo such equivalent training as pre- 
scribed, unless exempted by some provisions of this Act. 

(^) Persons who have served on war service may be exempted 
from the prescribed training for such period and under 
such conditions as are prescribed. 

(j) The Minister may, by order, under his hand, grant to any 
person upon whom, or upon whose parents or dependants, 
the Minister is satisfied that his compulsory attendance 
at the prescribed training would impose great hardship, 
an exemption from the prescribed training ; but any 
exemption granted in pursuance of this sub-section 
shah be for such period, and shall be subject to such 
conditions and reservations, as the Minister thinks fit 

25 


L.P. 
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Subject to Army Act, 

Members of the Military Forces whether on war service or not, 
serving with Imperial Forces outside Australia ; or on their way 
from Australia for the purpose of so serving or on their way back 
to Australia after so serving or after war service, shall be deemed 
to be on war service and shall be subject to the Army Act as if they 
were parb of His Majesty’s Regular Land Forces, with such modifi- 
cations and adaptations as are prescribed. 

Subject to any Imperial Act, members of the Imperial Forces 
serving in Australia with the Defence Force shall be subject to this 
Act. 


The Military Forces shall at all times, whilst on war service, 
whether within or without the limits of the Commonwealth, be 
subject to the Army Act save so far as it is inconsistent with this 
Act and subject to such modifications and adaptations as are pre- 
scribed, including the imposition of a fine not exceeding twenty 
pounds for an offence either in addition to or in substitution for the 
punishment provided by the Army Act, and the increase or reduc- 
tion of the amount of a fine provided by the Army Act. Provided 
that the regulations shall not increase the fine for any ofience so that 
it exceeds twenty pounds. 

Obligations of Employers. 

An employer is enjoined not to prevent an employee, and a 
parent or guardian must not prevent any son or ward from rendering 
the personal services required of him under the Act. An employer 
shall not in any way penalize or prejudice, in his employment, any 
employee for rendering the personal service required of him under 
Parts III. and IV. of this Act or for voluntarily enlisting or attempt- 
ing to enlist in any force raised for active service either within or 
without the hmits of the Commonwealth, either by reducing his 
wages or dismissing him from his employment or in any other way. 

The rendering of the personal service or the enlistment referred 
to in this section shall not terminate a contract of employment, 
but the contract shall be suspended during the absence of the employe, 
for the purposes referred to in this section ; but nothing in this 
section shall render the employer liable to pay an employee for any 
time when he is absent from employment for the purposes referred 
to in this section. 
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In any proceedings for an offence against this section it shall 
lie upon the employer to show that any employee proved to have 
been dismissed or to have been prejudiced or penalized in his employ- 
ment or to have suffered a reduction of wages, was so dismissed, penal- 
ized or prejudiced in his employment or reduced for some reason 
other than that of having rendered the personal service required 
of him under Parts III. and IV. of this Act or of having voluntarily 
enlisted or attempted to enlist in a force raised for active service, 
either within or without the limits of the Commonwealth. 

The Court may direct that the whole or any part of the penalty 
recovered from an employer for an offence against this section shall 
be paid to the employee. 

Defence (Pearce) Act 1918. 

Permanent Forces. 

If the Governor-General by proclamation declares that by reason 
of the recent existence of a time of war it is necessary in the public 
interest that permanent military forces should be maintained after 
the cessation of the time of war, permanent forces raised in time 
of war for purposes other than those specified in sub-section (2) of 
this section may be maintained after the time of war and so long 
as that proclamation remains in force. 

Discharge. 

A soldier is entitled to be discharged if voluntarily enhsted or 
appointed — upon the expiration of the period for which he is engaged ; 
if serving under Part IV. of this Act — when the time of war has 
ceased to exist ; and if serving under Part XII. of this Act — upon 
the expiration of the period during which he is by this Act required 
to serve. 

A soldier who would, under paragraph (a) or (c) of sub-section (1) 
of this section, be entitled to be discharged, shall not be entitled 
to be discharged, in time of war, or so long as a proclamation issued 
under sub-section (3) of section 31 of this Act remains in force. 

Any member of an Expeditionary Force raised for service out- 
side Australia in time of war, who returns to Australia after the 
cessation of the time of war, and while a proclamation issued under 
sub-section (3) of section tjairty-one of this Act remains in force, 
jand who after arrival at the port of his final disembarkation in 
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Australia makes written application to his Commanding Officer 
for his discharge, shall be entitled to be discharged within two months 
from the date of the making of the application. 

When a soldier becomes entitled to be discharged he shall be 
discharged with ail convenient speed, but until discharged shall 
remain a member of the Defence Force. 

Defence (Civil Employment) Act 1918. 

Civil Service in Defence Department. 

On and after the passing of this Act all public service offices 
in the Department of Defence shall cease to be public service offices, 
and become civil offices in the Defence Force ; and all public ser- 
vants employed permanently in the Department of Defence, and, 
subject to the next succeeding section, all public servants employed 
temporarily in the Department, shall cease to be subject to the 
Commonwealth Public Service Act 1902-1917 except Part IV. 
thereof and the regulations relating to that Part, and become and 
be deemed to be persons employed in civil capacity in connection 
with the Defence Force. 

The Act will not be applied to public servants temporarily 
emplo 3 "ed, if within fourteen daj^s from its commencement they 
enter an objection in writing ; if thejr object they will remain subject 
to the Commonwealth Public Service Act 1902-1917. 

This Act continues in operation only during the war and twelve 
months thereafter. 


Defence Act (No. 2) 1918. 

Promotion. 

An officer who is eligible for promotion to a higher rank, and 
who has served on active service' abroad, shall, other things being 
equal, be granted preference in promotion to an officer of the same 
rank who is eligible for promotion to that higher rank, and who has 
not served on active service abroad. 

Apprentices. 

In time of war mj person who is emplo^^ed under articles of 
apprenticeship may, notwithstanding provision of or obligation 
under the articles, enlist in the Military Forces, and any person 
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who so enlists shall not be liable, during the period of his service 
in the Forces, and iintiJ a reasonable period thereafter to be claimed 
for service under the articles. 

Any person employed under articles of apprenticeship who has 
in time of war enlisted in the Military Forces shall, upon discharge 
from the Military Forces, unless the Minister otherwise determines, 
be entitled, within a period of three months after the date of his dis- 
charge, or in the case of a person discharged before the commence- 
ment of this section, within three months after such commencement 
to resume his employment under his articles of apprenticeship and 
the period served by him after discharge shall be deemed to be a 
continuance of the period served by him prior to enlistment. 

If any master, upon the application of an apprentice who is 
entitled under the last preceding sub -section to resume his employ- 
ment, refuses to re-employ him, he shall be guilty of an offence. 

Resisting Draft. 

Any persons who when called upon in pursuance of this Act to 
enlist, fails to attend at the time and place appointed for medical 
examination or enlistment ; or counsels or aids any person, who is 
liable to enlist in the Defence Force, "to fail to enlist or to evade 
enlistment ; or counsels or aids any person who has enlisted or who 
is liable to enlist in any part of the Defence Force not to perform any 
duty he is required by this Act to perform ; or conceals or assists 
in concealing any person who is liable to enlist in the Defence Force, 
shall be guilty of an offence. 

Detention of Trainees. 

No person is liable under any one order to detention in barracks 
in excess of thirty days in respect of ofiences committed by him 
against section 135 of the Principal Act. 

General Summary of Military Defence System. 

By the Defence Acts of 1903-1904 all male inhabitants of 
Australia between the ages of eighteen and sixty years were made 
liable to serve in the defence forces in time of war. The more recent 
Acts make training and service compulsory in time of peace. By the 
Act of 1909 the principle of universal liability to be trained was made 
law for the first time in any English-speaking community. 
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The main provisions of the Act of 1909 were the enactment of 
compulsory military or naval training, with regulations for regis- 
tration, enrolment, and exemption. Statutes were passed subse- 
quently extending or modifying the legislative provisions, removing 
obstacles and difficulties, and, where necessary, providing machinery. 

Permanent Force. 

The permanent military forces which are recruited by voluntary 
enlistment only are, in peace times, practically limited to a few 
thousand soldiers who provide instruction and administration for 
the citizen forces. 

Compulsory Training. 

All boys, 12 to 14 j^ears of age, are compelled to train in the 
Junior Cadets, and those 14 to 18 years of age in the Senior Cadets. 
The training includes elementary drill and physical exercises. 
Young men, 18 to 26 years of age, are required to train in the Citizen 
Forces from 16 to 25 whole days annually, in organizations known 
as the Militia. At least 8 days must be in camps of continuous 
training. There are no exemptions except for men in outlying 
districts where training is impracticable, and those medically unfit. 

War Service, 

In time of war all males, who are British subjects, and 18 to 
60 years of age, must serve when called out, being divided into 
classes where in the younger and unmarried men are first called out. 
The classes are called out by proclamation, and Parliament must be 
summoned, if not sitting, to meet within 10 days thereof. Ordinary 
exemptions are specified and not numerous, but in order to maintain 
necessary national work persons engaged in certain employment may 
be exempted by regulation or proclamation. 

Those who form part of the Militia are called out in their units, 
without reference to the conditions above set out for the levy 
en masse.” 

Service Abroad. 

The Military Forces are intended for Australian defence, and 
are not required to serve abroad except voluntarily, but troops for 
foreign service may be raised by voluntary enlistment under the 
authority of the Governor-General. 
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The whole of the Austrahan Imperial Force and the expedition 
to German New Guinea were raised during the great war by voluntary 
enlistment, and organized in new units distinct from the Militia. 

Discipline and Penalties. 

The discipline of the troops is based on a code of regulations 
and orders practically the same as in the British Army. During 
peace the penalties are, however, lighter, and mostly in the form of 
fines, owing to the character of the force. Imprisonment is, when 
not laid down by the Act, limited to three months, and penalties 
to £20. More serious sentences are prescribed by the Act for special 
offences, and some of these apply to persons not members of the 
forces, e.g, for fraud in relation to military supplies, and recruiting 
offences. The procedure in the hearing of cases by Commanding 
Officers and trials by Courts Martial is similar to that of the British 
Army. 

In time of war and for a limited period thereafter, all troops, 
serving in oi: outside of Austraha, are subject to the Army Act, 
with a few limitations such as those affecting the infliction of the 
death penalty. 

Powers in Regard to Property. 

For military purposes the Government may take over railways 
and billet troops in time of war, and at any time may enter and use 
lands, stop traffic on roads, and order registration of and acquire 
any vehicle (for air, land or sea traffic) any transport animals, 
and goods : Defence Act^ sections 64-72, 

General Powers. 

Apart from the powers given for specified purposes the Defence 
Act, in section 63, empowers the Governor- General, subject to the 
provisions of the Act, to do all matters and things deemed by him 
to be necessary and desirable for the efficient defence and protection 
of the Commonwealth or of any State. Under this authority 
was created, inter alia, the whole of the organization known as the 
censorship, to deal with communications by wireless, cable, tele- 
graph and postal means. 

Growth of Citizen Forces. 

The following table prepared for this work by the Secretary for 
Defence (Mr. Trumble) shows the growing man strength and numbers 
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of the military forces of the Commonwealth between the establish- 
ment of the first Commonwealth Militia and during the years of 
the great war, also the various branches and divisions of the Forces : 


STRENGTH OF MILITARY (PERMANENT, CITIZEN AND 
VOLUNTEER) DEFENCE FORCES 1901 to 1918. 


District. 

1901. 

1 /3 /01 

1911. 

30/6/11 

1914. 

30/6/14 

1916. 

30/6/16 

1918. 

30/6/18 

Headquarters 


141 

330 

360 

506 

Queensland 

4,310 

3,371 

5,844 

9^379 

13,948 

New South Wales 

9,772 

8,206 

16,365 

24,761 

37,862 

Victoria 

7,011 

6,905 

14,326 

23,830 

34,778 

South Australia 

2,956 

1,990 

4,708 

8,154 

12,872 

Western Australia 

2,283 

1,600 j 

2,046 

4,197 

5,516 

Tasmania 

2,554 

1,986 

2,026 

3,446 

4,590 

Total 

28,886 

24,199 

45,645 

74,127 

110,072 


ARMS AND BRANCHES OF THE COMMONWE-4LTH (PERMANENT 
CITIZEN AND VOLUNTEER) DEFENCE FORCES, 1910. 


Light Horse . . 

9,932 

Area Officers 

202 

Field Artillery 

3,975 

Administrative and In- 


Garrison Artillery 

1,353 

structional Staff 

1,220 

Engineers 

3,977 

Pay Department 

184 

Infantry 

46,522 

Rifle Ranges, Rifle Clubs, 


Intelligence Corps 

5 

Officers, etc. . . 

65 

Army Service Corps 

1,690 

Royal Military College 

148 

Army Medical Corps 

2,675 

Engineer and Railway Staff 

48 

Army Nursing Service 

261 

Other Permanent Units . . 1 

1,530 

Army Veterinary Corps 

25 



Ordnance Department 




(including Armament 




Artificers) 

315 

Grand Total 

74,127 


ARMS AND BRANCHES OF THE COMMONWEALTH PERMANENT, 
CITIZEN, AND VOLUNTEER FORCES, 1918. 


Light Horse 

10,676 

Ordnance Department 


Field Artillery . . 

5,628 

(including Armament 


Garrison Artillery 

1,711 

Artificers) . . 

321 

Engineers 

5,437 

Area Officers 

294 

Infantry 

74,312 

Administrative and In- 


Intelligence Corps 

13 

structional Staff 

1,124 

Army Service Corps 

2,282 

Pay Department (Per- 


Army Medical Corps 

3,969 

menent) 

44 

Australian Flying Corps 

1 

Rifle Ranges, Rifle Clubs, 


Australian Army Pay 


Officers, etc. 

68 

Corps 

1,144 

Royal Military College 

144 

Army Veterinary Corps 

31 

Engineer and Railway 


Army Nursing Service . . 

513 

Staff 

47 



Other Permanent Units 

2,313 



Grand Total . . 

j 110,072 
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WAR POWERS. 

Patents, Trade Marks a.nd Designs (Fisher-Hughes) Act 1914. 

Suspension. 

The Governor-General, during the continuance of the present 
state of war and for a period of six months thereafter, is authorized 
to make rules under sections 108 and 109 of the Patents Acts 1903- 
1909, section 94 of the Trade Marks Act 1905-1912 and section 41 
of the Designs Act 1906-1912 for avoiding or suspending in whole 
or in part any patent or licence, the person entitled to the benefit 
of which, is the subject of any State at war with the King ; for 
avoiding or suspending the registration, and all or any rights' con- 
ferred by the registration, of any trade mark or design the proprietor 
whereof is a subject as aforesaid ; for avoiding or suspending any 
application made by any such person under any of the Acts referred 
to ; and for enabling the Minister to grant, in favour of persons 
other than such persons on such terms and conditions, and either 
for the whole term of the patent or registration, or for such less 
period as the Minister thinks fit, licences to make use exercise or 
vend patented inventions and registered designs, so habie to avoid- 
ance or suspension as aforesaid. This Act apphes to an}^ person 
resident and carrying on business in the territory of a State at war 
with the King as if he were a subject of that State 

Enemy Contracts Annulment (Fisher-Hughes) Act 1915 

Annulment. 

All contracts made before or during the war by a British subject 
with an enemy subject, or in which an enemy subject has any material 
interest, made during the state of war, may be declared by the 
Attorney-General of the Commonwealth, to be an enemy contract 
and null and void. 

Either party to a contract to which this section applies msby, 
by notice in writing to the other party, terminate the contract as 
regards all rights and obligations relating to any future supply or 
delivery under the contract. 

War Precautions (Fisher-Hughes) Act 1914-1915. 

Public Service Regulations. 

The Governor-General may make regulations for securing the 
public safety and the defence of the Commonwealth, and for confer- 
ring such powers and imposing such duties as he thinks fit, for 
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securing the public safety and the defence of the Commonwealth, 
upon the Minister and upon the Naval Board and the Military 
Board, and the members of the naval and military forces of the 
Commonwealth, and other persons. 

In particular the Governor-General may make regulations with 
a view to prevent persons communicating with the enemy or obtain- 
ing information for that purpose or for any purpose calculated to 
jeopardize the success of the operations of any of His Majesty’s 
forces in Australia or elsewhere, or the forces of His Majesty’s aUies 
or to assist the enemy ; or to prevent the transmission abroad, 
except through the post, of any letter, post-card, letter-card, written 
communication, or newspaper ; or to secure the safety of His 
Majesty’s forces and ships and the safety of any means of communica- 
tion or of any railways, ports, harbours, or public works ; or to pre- 
vent the spread of false reports or reports likely to cause disaffection 
to His Majesty or public alarm, or to interfere with the success 
of His Majesty’s forces by land or sea, or to prejudice His Majesty’s 
relations with foreign powers ; or to confer on the Minister power, by 
warrant under his hand, to detain any person in military custody 
for such time as he thinks fit, if he is satisfied that such detention 
is desirable for securing the public safety and the defence of the 
Commonwealth ; or to secure the navigation of vessels in accordance 
with directions given by or under the authority of the Naval Board ; 
or otherwise to prevent assistance being given to the enemy or the 
successful prosecution of the war being endangered. 

The Governor-General may by order pubhshed in the Gazette 
make provision for any matters which appear necessary or expedient 
with a view to the public safety and the defence of the Common- 
wealth, and in particular — ^for prohibiting aliens, either generally 
or as regards specified places, and either absolutely or except 
under specified conditions and restrictions, from landing or embark- 
ing in the Commonwealth ; for deporting aliens from the Common- 
wealth ; for requiring aliens to reside and remain within certain 
places or districts ; for prohibiting ahens from residing or remaining 
in any areas specified in the order ; for requiring aliens residing 
in the Commonwealth to comply with such provisions as to regis- 
tration, change of abode, traveUing, trading or otherwise as are 
specified in the order ; for applying to naturalized persons, with or 
without modifications, all or any provisions of any order relating 
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to aliens ; for requiring any person to disclose any information in 
his possession as to any matter specified in the order ; for preventing 
money or goods being sent out of Australia except under conditions 
approved by the Minister ; for appointing officers to carry the order 
into effect, and for conferring on such officers and on the Minister 
and on the Naval Board and the Military Board such powers as are 
necessary or expedient for the purposes of the order ; and for 
conferring on such persons as are S2:)ecified in the order such powers 
with respect to the administration of oaths, arrest, detention, 
search of premises and persons, inspecting, impounding or reten- 
tion of books, documents and papers, and otherwise, as are specified 
in the order, and for any other matters necessary or expedient for 
giving efiect to the order. 

Any person who contravenes, or fails to comply with, any 
provision of any regulation or order made in pursuance of this Act 
shall be guilty of an offence against this Act. 

An offence against this Act may be prosecuted either summarily 
or upon indictment, or if the regulations so provide by court-martial, 
but an ofiender shall not be liable to be punished more than once 
in respect of the same offence. 

Daylight Savikg Act 1916. 

Summer Time. 

From the hour of two in the morning of the 1st January 1917, 
until the hour of two in the morning of the last Sunday in March 
next following that day, and thereafter from the hour of two in 
the' morning of the last Sunday in September in each year until 
the hour of two in the morning of the last Sunday in March in the 
next following year, Australian clock time shall, as regards each 
State and each territory being part of the Commonwealth, be one 
hour in advance of the standard time. Repealed 1917. 

Wab Pbecautions (Hxjghes-Watt) Act 1918. 

Continuance of Act. 

The preamble of this Act is interesting as showing its policy 
as a war measure. It is as follows : — Whereas by the War Pre- 
cautions Act 1914-1916 it is enacted that the Governor-General 
may make regulations and orders for securing the public safety 
and the defence of the Commonwealth ; and whereas the said Act 
and the Regulations and Orders thereunder continue in operation 
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during the continuance of the present state of war, and no longer : 
And whereas it may not be possible before the war has ceased to 
make complete provision for a return to the normal conditions of 
peace : and whereas the expiration of the said Act and of all Orders 
and Regulations made thereunder, in the absence of such provision, 
would cause great public danger and inconvenience.” 

The Act then goes on to declare that the principal Act shall 
continue in force during the state of war and for a period of three 
months thereafter, until the 31st July, 1919, or whichever period 
is the longer. 

Tbading with the Enemy (Eisheb-Hughes) Act 1914-1916. 

Prohibition. 

Any person who, during the continuance of the present war, 
trades, or attempts, or directly or indirectly offers or proposes or 
agrees, to trade, or has before the commencement of this Act traded, 
or attempted, or directly or indirectly oEered or proposed or agreed, 
to trade, with the enemy, is declared to be guilty of an ofence. 

If any person without lawful authority deals, or attempts, or 
offers, proposes or agrees, whether directly or indirectly, to deal 
with any money or security for money or other property which is 
in his hands or over which he has any claim or control for the purpose 
of enabling an enemy subject to obtain money or credit thereon or 
thereb}", he shall be deemed to be guilty of the offence of trading 
with the enemy within the meaning of this Act. 

Provision is made for the appointment of a public trustee to 
act as custodian of enemy property in Australia during the con- 
tinuance of the war. All money belonging to enemy subjects in 
Australia, must be paid into a trust account to the credit of a public 
trustee who has to deal with the same as directed by the Act. 
Persons holding or managing real or personal property belonging 
to an enemy subject is required to disclose and hand over such 
property to the possession and control of the public trustee. The 
public trustee is authorized to demand possession of all property 
belonging to an enemy subject. Out of such property or assets 
the public trustee is empowered to discharge all duties and 
obligations of the enemy subject and to hold the balance of 
the money or property so vested in him in trust, until the ter- 
mination of fche present war, and thereafter to deal with the same 
in such manner as the Governor-General may direct. 
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The Minister of Trade and Customs, in cases where it appears to 
him that a business carried on in Australia by any person, firm, or 
company is, by reason of the enemy nationality or enemy associa- 
tion of that person, firm, or company, or of the members of that firm, 
or company or any of them, or otherwise, carried on wholly or mainly 
for the benefit of or under the control of enemy subjects, may, if 
he thinks fit, make an order requiring the business to be woimd up. 

The Minister may appoint a controller to conduct the winding up 
of the business, and in any case where it appears expedient to the 
Minister, he may as association requires, confer on the controller 
such powers as are exerciseable by a liquidator in a voluntary 
winding up of* a company including power in the name of the person^ 
firm, or company, or in his own name, and by deed or otherwise to 
-convey or transfer any property. 

i 

The Minister may in any case where it appears to him to be 
expedient to do so, by order, vest in the Public Trustee any property, 
real or personal (including any rights whether legal or equitable, 
in or arising out of proj)erty, real or personal), belonging to or 
held or managed for or on behalf of an enemy subject, or the right 
to transfer that property, and may by any such order, or any 
subsequent order, confer on the Public Trustee such powers of 
selling, managing, and otherwise dealing with the property as to 
the Minister seems proper. 

The War Pensions (Fisher-Hxjghbs-Pearce) Act 1914-1916. 
Death or Incapacity. 

By this series of Acts provision is made for the payment of 
pensions upon the death or incapacity of members of the Defence 
Force of the Commonwealth and members of the Imperial Reserve 
Forces resident in Australia, whose death or incapacity results from 
their employment in connection with warlike operations. 

Upon the death or incapacity of any member of the Forces 
whose death or incapacity results or has resulted from his employ- 
ment in connection with warlike operations in which His Majesty 
is, or has since the commencement of the present state of war been 
engaged, the Commonwealth shall, subject to this Act be liable to 
pay to the member or his dependants or both, as the case may be^ 
pensions in accordance with this Act. 
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It is, however, made a condition precedent to the right to claim 
a pension that the claim must he made, in the case of the death of 
a member of the Forces, by a dependant not more than six months 
after the date of the public notification by the Minister in the 
Gazette of the death of the member, except in the case of parents 
who, though not dependent upon the earnings of the member at 
the time of his death are at any time without adequate means of 
support ; and in case of the incapacity of a member of the Forces 
by the member or a dependant not more than six months after the 
termination of the appointment or ' discharge of the member ; 
except where the Commissioner is satisfied that failure to make the 
claim within the prescribed period was owing to som^ reason which 
in the opinion of the Commissioner is adequate. 

Legal Right to Pension. 

The right of any person to payment by way of pension in accord- 
dance with this Act shall be substituted for his right to any payment 
in respect of incapacity or death, which, but for this Act would have 
been due under the Defence Act 1903-1915 or the Naval Defence 
Act 1910-1912, and any right of that person under either of those 
Acts shall be by force of this Act determined ; and if the member 
or his dependants is or are entitled under any Imperial Act or 
State Act to receive any payment in respect of death or incapacity 
resulting from employment in connection with warlike operations 
in which His Majesty is, or has, since the commencement of the 
present state of war, been engaged, the rate or amount of that 
payment shall be taken into account in assessing the rate of pension 
payable under this Act. 

Rate of Pension, 

The rates of pensions payable under the Act are as foUows : — 

In the case of the death of a member of the forces, to the widow 
or widowed mother of an unmarried son rates specified in the 
second column of the first schedule to the Act averaging according 
to age from £2 per fortnight to £6 per fortnight, and to each child 
the rate of £2 per fortnight for the first child, fifteen shillings per 
fortnight for the second child, and ten shillings per fortnight for 
the third and each subsequent child, and to the other dependant 
such rates as are assessed by the Commissioner or the Deputy 
Commissioner, as the case may be, but not exceeding in the aggre- 
gate the rates specified in the schedule. 
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In the case of the total incapacity of a member of the forces, 
the pensions payable under the Act are those specified in the schedule 
ranging from £3 to £6 per fortnight. 

At the present time the Pensions Department is a branch of 
the Commonwealth Treasurer’s Department, but it has been decided 
to bring its administration under the Minister for Repatriation, 
and steps are now being taken to that end. When the transfer 
has been accomplished the work of the two organizations will be 
in some respects simplified ; and in the case of certain classes — as, ' 
for instance, widows with children and the totally incapacitated — 
the pension and repatriation allowances will be consolidated. 

Leading Features of Scheme. 

In actual practice and administration the war pensions system 
of the Commonwealth works out in the following manner : — 

Prior to discharge, the soldier who has become incapacitated 
through war service is granted a pension. The amount payable is 
generally fixed for a period of six months, after which the extent 
of his incapacity is re-assessed. Where definite permanent incapacity 
is found, payments are on a fixed scale. Such payments depend 
upon the incapacity and upon the daily rate of pay of the soldier. 
A man who becomes totally and permanently incapacitated, and 
who is receiving 6s per day (the pay of a private), is awarded a 
pension of £1/10/'^- per week. The scale increases in relation to 
rank, but the maximum for even the highest officer is £3 per week. 
Special disabilities, such as the loss of an arm or a leg, or an eye, 
carry with them permanent pensions at fixed rates, the rates varying 
with the loss incurred. Wives of incapacitated men are entitled to 
pensions at half the rates granted to their husbands. Provision is 
also made for children. If the father is totally and permanently 
incapacitated, or is deceased, the first child receives 10/- per week, 
the second child 7/6, and each subsequent child 5/-. The pensions 
of widows of soldiers whose deaths result from war service vary 
according to the. military rates of pay their husbands received. 
Where the soldier was paid 6/- per day the widow receives £1 per 
week, the scale increasing to a maximum of £3 per week. 

The liberal nature of the scheme is illustrated by the following 
features : — 

Apart from the wife and children of a soldier, the following 
members of his family are also entitled to pensions Father. 
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mother, grandfather, grandmother, step-father, step-mother, foster- 
mother, grand-son, grand-daughter, step-son, step-daughter, brother, 
sister, half-brother, half-sister, adopted child, mother-in-law, and 
ex-nuptial grand-child. These dependents, however, must have 
been wholly or partially dependent upon the soldier within twelve 
months prior to his enlistment. The rate of pension in such cases 
is assessed according to circumstances. 

Payments in Pensions. 

On 24th January 1919, the number of war pensions granted in 
the Commonwealth totalled 152,304, making an annual liability at 
that date of £4,542,742. In Victoria 50,581 pensions had been 
granted^ representing an annual liability of £1,404,546, while in 
New South Wales the pensions numbered 48,244, representing a 
liabilit}^ of £1,572,908. In addition to the annual liability for war 
pensions the Commonwealth has to meet the heavy expense of 
invalid and old-age pensions. Of invalid pensions, there were 
31,004 in force in the Commonwealth on 24th January, 1919, 
while on the same date there were 95,432 old-age pensions in force. 
The Commonwealth Treasurer recently pointed out to the representa- 
tives of the States in Melbourne that the paj^ments for the current 
year for old-age pensions were estimated at £3,925,000. When these 
heavy and essential payments are borne in mind the need for rigid 
economy in other directions and for a determination to abolish all 
wasteful and unnecessary extravagance in expenditure can be 
realized, in view of the vast financial burdens incident to the great 
war : The Age, 3rd February, 1919. 

Unlawful Associations (Hughes-Pearce) Act 1916. 

Members of I.W.W. 

The preamble of this Act, which is as follows, clearly defines 
its objects and limits its operations : — “ Whereas an Association 
known as the Industrial Workers of the World and members thereof 
have been concerned in advocating and inciting to the commission 
of divers crimes and offences : and whereas it is expedient for the 
effective prosecution of the present war that laws shall be enacted 
for the suppression of such practices.” 

The Act proceeds to declare the following to be unlavdul 
associations — the Association known as the Industrial Workers of 
the World ; and any association which, by its constitution or pro- 
paganda, advocates or encourages, to the taking or endangering of 
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human life, or the destruction or injury of property ; and any 
association which the Governor-General, by notice published in the 
Gazette, declares to be, in his opinion, an unlawful association 
within the meaning of the last preceding paragraph. Provided 
that this last sub-section shall not apply in the case of any associa- 
tion registered under any arbitration law of the Commonwealth 
or any State, or any law relating to trades unions in any State. 

Any person who becomes a member of an unlavdul association ; 
or after the expiration of one month, from the commencement of 
this section, continues to be a member of an unlawful association, 
shall be guilty of an offence. 

Any person who advocates or encourages, or incites or instigates 
to the taking or endangering of human life, or the destruction or 
injury to property, shall be guilty of an offence. 

Any person who being a member of an unlavfful association, 
advocates or encourages any action intended or calculated fco prevent 
or hinder the production, manufacture or transport, for purposes 
connected with the war, of troops, arms, munitions, or warlilce 
material, .including foodstuffs, shall be guilty of an offence. 

Any person who is convicted of an offence under any one of the 
last three preceding sections and who fails to satisfy the Attorney- 
General that he is a natural-born British subject born in Australia, 
shall be liable, in addition to the punishment imposed upon him for 
the offence and either during or upon the expiration of his term of 
imprisonment, to be deported from the Commomvealth pursuant to 
any order of the Att orney- General . 

An}^ person who prints or published any writing advocating or 
encouraging, or inciting or instigating to, the taking or endangering 
of human life or the destruction or injury of property, shall be 
guilty of an offence. 

Any person who knowingly gives or contributes money or goods 
to an unlawful association ■, or receives or solicits subscriptions. or 
contributions or money or goods for an unlawful association, shall 
be guilty of an offence. 

No book, periodical, pamphlet, handbill, poster or new^spaper 

' issued by or on behalf or in the interests of any unlawful association 

26 
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shall — if jiosted in Au>stralia be transmitted through the post ; 
or in the case of a newspaper, be registered as a newspaper under 
the provisions of the Post and Telegraph Act 1901-1916. 

Any person who knowingly prints, publishes, sells or exposes 
for sale any book, periodical, pamphlet, handbill, poster or news- 
paper issued or intended to be issued by or on behalf or in the 
interests of an^^ unlavdul association shall be guilty of an offence. 

All property of Bjciy kind, real or personal, belonging to an 
unlawful association, or held by any person for or on behalf of an 
unlavdul association may be taken possession of or seized by any 
person thereto authorized by a Minister of State or by a 23rescribed 
authorit}^ and shall thereujDon be forfeited to the Commonwealth. 

Wheat Storage (Hijghes-Russell) Act 1917. 

Storage of Wheat for Export. 

A Wheat Storage Commission ma^^ be aiipointed by the Governor- 
General, consisting of one representative of the Commonwealth and 
one re] 3 resentative of each of the States in which silos are to be 
erected. 

The representative of the Commonwealth shall be ap 2 )ointed 
by the Governor-General and the representative of each State may 
be appointed by, or in such manner as is determined by, the Governor 
in Council of that State. The re]3resentative of the Commonwealth 
.shall be ex officio chairman of the Commission. 

The Commission may determine the design of silo to be adopted 
general^, or the particular design to be adopted in any particular 
jolace ; determine the number of silos to be erected, the places at 
which they are to be erected, the cost of each silo to be erected, 
and the cost per bushel to be charged for storing wheat therein ; 
.arratfige with the Governments of the respective States for the 
construction and erection of silos by, or under the supervision of, 
the proper authorities of those States ; arrange with the Govern- 
ments of the respective States for the erection of such other temporary 
structures as may be found necessary. For the purpose of facilitat- 
ing the construction and erection of silos in pursuance of this Act, 
the Commonwealth may from time to time advance to the States 
a sum not exceeding in the whole the sum of two million eight 
hundred and fifty thousand pounds. The amount advanced to 
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each State shall bear interest at such rate, and be repaj/able in such 
manner and at such times as the Governor-General approves. The 
Governor- General may make regulations not inconsistent with this 
Act 23rescribing all matters which are necessary or convenient to be 
2 )rescribed for carrying out or giving effect to this Act. 

Australian Soldiers’ Repatriation (Hughes-Millen) Act 1916. 

Regulations. ^ 

This measure is entitled An Act to make provision for the 
reioatriation of Australian soldiers.” The actual legislation on this 
subjecft is very brief, being confined merely to the creation of a 
dejiartment presided over by a res]Donsible Minister (Senator Millen 
being the first to occupy that office) and a Repatriation Commis- 
sion consisting of seven members, of whom the Minister is chairman, 
and six other persons appointed by the Governor-General in Council ; 
State re^Datriation boards and local committees : 

The ]Dowers and functions of these bodies are to be defined by 
regulation. The Governor-General is authorized to make regula- 
tions prescribing all matters which by this Act are required or 
permitted to be prescribed or which are necessary or convenient to 
be prescribed for giving effect to this Act, and in particular for pro- 
viding for the granting of assistance and benefits to Australian 
■soldiers upon their discharge from service ; to the children, under 
the age of eighteen years, of deceased and incapacitated Australian 
■soldiers ; and wffiere, by reason of special circumstances, the Com- 
mission considers that assistance and benefits should be granted, 
to the widows of deceased Australian soldiers. 

Australian Soldiers’ Repatriation (Millen) Act 1917. 

Benefits. 

The benefits of the Act are extended to the children of deceased 
or incapacitated Australian soldiers while those children are, by 
reason of |)l^ysical or mental disability incapable of contributing 
to their owm sup 2 )ort or are under the age of eighteen years ; free 
passages from abroad to Australia may be granted to the wives and 
children of Australian soldiers who have been declared by the com- 
petent Naval or Military Medical Board at the head-quarters abroad , 
of the Australian Naval or Military Forces to be medically unfit for 
service, and wUo have been returned, or whom it is proposed to 
return, to Australia, or who at the termination of the war are awaiting 
return to Australia. 
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Ill special circumstances the Commission ‘may grant assistance 
and benefits to the children of Australian soldiers still on active 
service v4io have become motherless or are neglected, the widows 
of deceased Australian soldiers, the mothers of deceased or incapaci- 
tated Australian soldiers who are widows and were, prior to the 
enlistment of those soldiers, dependent upon them, or whose husbands 
are so incapacitated as to be unable to contribute materially to 
their support, and the incapacitated fathers of deceased or incapaci- 
tated Australian soldiers who were, prior to the enlistment of those 
soldiers, dependent upon them. 

No person to whom a gift or loan of money or goods has been 
made or granted under this Act for any purpose shall without 
first obtaining the consent of a State Board use the money or goods 
for any other purpose or sell or otherwise dispose of or in any way 
pledge, mortgage or deposit, by way of security, any goods so granted 
or any goods purchased with any money so given or lent. 

No person is allowed, without the approval in writing of the 
Commission or State Board to invite subscriptions or raise money 
by any means whatsoever for any patriotic fund or any fund in 
relation to the war. 

Provision for Returned Soldiers. 

Under this legislation Australia has undertaken the care of the 
returned soldier as a national responsibility. No man who, upon 
the conclusion of his military service, is in need of assistance to re- ' 
establish himself in civil life is left to take his chance. Provision 
for his future welfare has been intrusted to the Department of 
Repatriation. Under the scheme which that Department has formu- 
lated the soldier can pass direct from military to civil life. It 
seeks to enable the individual who was drawing his military pay one 
day to become a wage-earner the next. Should emj)loyment not 
immediately be available a sustenance allowance is paid until it is. 
Should a soldier, t&rough war service, not be in a position to immedi- 
ately commence to earn his living again, a sustenance allowance is 
paid him until he is. Where a family has lost its breadwinner, 
provision is made for its support, and the dependants of the deceased 
soldier are maintained in comfort. Every feature of the scheme- 
aims at repairing, as far as practicable, the economic loss which 
mihtary service has entailed. 
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A soldier s pension having, for the time being, been determined, 
and his physical condition warranting it, he is discharged from the 
militar^^ forces. The soldier again becomes a citizen, and the 
responsibility of the Repatriation Department commences. If the 
ex-soldier needs assistance to re-establish himself in civil life, it is 
the duty of that Department to provide it. This does not mean 
that an applicant necessarily receives whatever assistance he fancies. 
His application must fall within the scope of the regulations framed 
by the Department. 

Method of Relief. 

The Department gives relief and betterment to the returned 
soldier b}^ vocational training, medical treatment and general and 
financial assistance. 

Financial Assistance. 

Under the general assistance section provision for civil re-estab- 
lishment is afforded in a variety of ways. A married soldier, unable 
to engage in his usual employment, or a soldier who, was dependent 
on a business which he conducted, may be advanced up to £250 
to purchase a business, plant, or stock to again set himself up in 
life. Relief from onerous mortgages is provided. In such a case 
a sum not exceeding £150 is advanced to enable the debt to be trans- 
ferred to an approved institution where interest terms are easier. 
Similarly an amount not exceeding £75 may be advanced to a 
soldier who is not incapacitated or his wife. For the purchase of 
tools of trade, professional instruments, or other articles of personal 
equipment necessary to an a]Dplicant in the exercise of his calling, 
a sum not exceeding £10 may be given by w^'ay of gift, and a sum 
not exceeding £50 by way of loan. A totally incapacitated soldier, 
or a widow in necessitous circumstances, is eligible for a gift of 
furniture to the value of £25, wFile soldiers who are not incapacitated 
are advanced up to £35 by w’-ay of loan for the purchase of furniture 
Free passages to and from the Commonwealth are granted in a 
number of specified circumstances. Where it is shown that it will 
be of advantage to the recipient, free passages from the Common- 
wealth are given to incapacitated soldiers and their wives and 
children. Similarly, free passages to the Commonwealth are given 
to widows and orphans desiring to return to Australia, to the wives 
and children of soldiers who desire to join their husbands in Australia 
and to the fiancees, under certain guarantees, of soldiers. 
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Blinded Soldiers. 

Irrespective of any other benefits to which blinded soldiers 
may be entitled under the regulations, the Department undertakes 
to provide each blinded soldier with a home, provided that the cost 
to the Department of such home shall not exceed the aggregate 
amount of £700, and further, that where a blinded soldier is not 
provided with a home under the housing scheme he may be granted 
as an alternative an allowance of £52 per annum. The premises 
are at the disposal of the soldier for as long a time as he may wish 
to occupy the same as a home, at a peppercorn rental of l/~ per 
annum. On the death of a blinded soldier the widow (if any) and 
other dependants are treated in the same manner as widows and 
other dependants of soldiers whose death has resulted from war 
service. 

Homes for Married Men. 

An Act has been passed providing for advances to enable men 
now married, or who will subsequently marry, to acquire homes 
on most liberal terms. 

Care of Soldiers and Dependants. 

Soldiers whS are so seriously incapacitated that they are not 
in a position to provide for themselves, and widows and orphans ^ 
are the special care of the Department. For the totally and per- 
manently incapacitated a living allowance on a liberal scale is 
provided. For the dependant mothers and fathers of soldiers, 
provision is also made. 

Land Settlement. 

Arrangements have been made by the Commonwealth with the 
State Governments to facilitate the grant of land to soldiers for land 
settlement. Land is offered to the soldiers on most favourable 
terms and conditions, coupled with loan and allowance of mone^^ to 
give them a start. 

Municipal Public Works. 

In pursuance of the intimation of the Commonwealth Govern- 
ment at the Premiers’ Conference that it was prepared to advance 
money to local governing bodies to carry out necessary public works 
on which returned soldiers would be emplo^^ed, the Minister of 
Repatriation (Senator Millen) announced on 4th March, 1919, 
that, pending the completion of arrangements regarding the loan. 
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and with a view to meeting present needs, and providing immediate 
employment, the sum of £500,000 would be made available by way 
of gift to the local governing bodies throughout the Commonwealth 
This money is to be expended exclusively on works which will pro- 
vide immediate employment for returned soldiers, and such w^orks 
must be completed within six months, contingent upon a sufficient 
number of soldiers being available during the period The Age, 
4th March, 1919. 

Deceased Soldiers' Estates (Watt-Groom) Act 1918. 

This Act shall ap|)ly in respect of the military estate of any 
member d^dng or killed while on war service, or within three months 
from the date of his discharge, and irrespective of the place where 
the death occurs. 

In the event of the death of a member wffiile -on war service 
the military estate of the member may be paid or delivered to the 
personal re] 3 resentative of the member ; to any person who, in the 
opinion of the prescribed authority, is beneficially entitled thereto ; 
or to such persons or classes of persons as are prescribed. 

The payment or delivery of any money or oJ}her property in 
pursuance of this Act shall operate as a discharge of the Common- 
wealth from any liability in respect of the money or property. 

Where it appears that there is no person to whom the military 
estate of a deceased member may be paid or delivered under section 
4 of this Act, the proceeds of the estate shall be applied, as prescribed, 
to the creation or maintenance of any prescribed fund for the benefit 
of persons wffio are or have been members or dependazits of members. 

War Service Homes (Watt-Groom) Act 1918. 

This measure is entitled an Act to make provision for homes 
for Australian soldiers and female dependants of Australian soldiers. 
The purposes of the Act are to be carried out by a commissionei 
subject to the directions of the Minister. 

The benefits of the Act are limited to eligible persons as defined 
by the Act, including Australian soldiers who are married or who are 
about to marry or who have dependants for whom it is necessary 
for them to maintain homes ; or the female dependants of Aus- 
tralian soldiers, including the widows and mothers of such soldiers. 
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Any private land, or. with the consent of the Minister, any land 
being Crown land of a State, road or land which has been dedicated, 
reserved, or set apart for any public or other purpose, whether by 
any State or by any private person, and whether or not such land 
is vacant or has dwelling-houses or other buildings already erected 
thereon, may be acquired by the Commissioner for the purposes of 
this Act. 

Before exercising any power under this section which involves 
the expenditure of more than Five thousand pounds, the Commis- 
sioner shall submit his proposal for the approval of the Minister. 

The Commissioner may erect dwelling-houses on land acquired 
for the purposes of this Act, or may enter into contracts for the 
erection of dwelling-houses on land so acquired. 

The total cost to the Commissioner of any dwelling-house 
acquired or erected in pursuance of this part together with the cost 
of the land on which it is erected, shall not exceed seven hundred 
pounds. 

Subject to this Act the Commissioner may sell to aii}^ eligible 
person, who is not the owner of a dwelling-house within Australia 
or elsewhere, a dwelling-house acquired or erected in pursuance of 
the last preceding part, together with the land on which it is erected. 

The sale may be upon such terms and subject to such conditions 
as are prescribed or are fixed by the Commissioner. 

The price shall not exceed the capital cost to the Commissioner 
of the dwelling-house and land. 

With the approval of the commissioner, a dwelling-house, 
together with the land on which it is erected, may be sold to an 
eligible person without a deposit 

The purchaser shall be permitted to occupy the dw^eUing-house 
and land as a weekly tenant, and shall jiay therefor a rental sufficient 
to cover interest at the prescribed rate, not exceeding Five pounds 
per centum per annum, on the capital cost of the property, together 
with insurance rates (if any), repairs, and such sum in reduction of 
the purchase money as the Commissioner thinks fit. 

The Commissioner may, upon application in writing, make an 
advance to any eligible person on the prescribed security, for the 
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purpose of enabling bim to erect a clwelling-liouse on land owned by 
him ; to purchase land and erect thereon a dwelling-house , to 
purchase a dwelling-house, together with the land on which it is 
erected ; to complete a partial!}^ erected dwelling-house o’wmed by 
him ; to enlarge a dwelling-house owned by him ; or to discharge 
any mortgage, charge, or encumbrance already existing on his 
holding. 

The amount of the advance which may be made to any applicant , 
under this Part shall be the amount (not exceeding ninety per centum 
of the total value of the property in respect of which the advance 
is made) which the Commissioner considers necessary in order to 
give effect to the purpose for which the advance is made, but the 
amount of the advance shall not in any event exceed the sum of 
£700. 

The First Compulsory Military Service Referendum. 

On the 28th October, 1916, a special referendum was held 
throughout the Commonwealth, when the following question with 
reference to compulsory military service was submitted to the 
people : — Are you in favour of the Government having, in this 
grave emergency, the same compulsory powers over citizens in 
regard to requiring their military service, for the term of this War, 
outside the Commonwealth, as it now has in regard to military 
service within the Commonwealth ? ” In New^ South Wales, 
Queensland and South Australia the majority of voters were not 
in favour of the prescribed question, and in Victoria, Western Aus- 
tralia and Tasmania the majority of votes cast were in its favour, 
the net result being a majority of 72,467 votes not in favour of the 
prescribed question. 

The Second Compulsory Service Referendum. 

A further referendum was held on 20th December, 1917, the 
question being, Are you in favour of the proposal of the Common- 
wealth Government for reinforcing the Australian Imperial Force 
oversea ? ” The proposal was that, while voluntary enlistment was 
to continue, compulsory reinforcements should be called up by 
ballot to make the total reinforcements up to 7,000 per month. 
In New South Wales, Victoria, Queensland and South Australia, 
the majority of voters were not in favour of the prescribed question ; 
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and in Western Australia, Tasmania and the Federal Territories, 
the majority of votes were cast in its favour, the net result being a 
majorit}" of 166,588 votes not in favour. 

Trading with the Enemy. 

The Trading with the Enemy Act (1914), section 2 providing 
that for the purposes of the Act, a person shall be deemed to trade 
with the enemy if he performs or takes part in " (b) any act or 
transaction which is prohibited by or under any proclamation made 
by the Governor-General and published in the Gazette,’' is a valid 
exercise of the legislative power of the Commonwealth Parliament. 
A proclamation ’was issued by the Governor-General declaring that 
‘‘ any transaction with or for the benefit of a company to which this 
proclamation applies is hereby declared to be trading with the enemy, 
and is prohibited " ; and (2) that this Proclamation applies to 
any company, whether incorporated in any enemy country or not 
. . . (b) which the Attorney-General , by notice published in the 

Gazette, declares to be, in his opinion, managed or controlled, 
directly or indirectly, by or under the influence of, or carried on 
wholly or mainl}^ for the benefit or on behalf of, persons of enemy 
nationality, or resident or carrying on business in an enemy country.” 
By a notice published in the Gazette the Attorney-General declared 
the Welsbach Light Co. of Australasia Ltd. to be, in his opinion, 
managed or controlled, directly or indirectly by or under the 
influence of, or carried on wholly or mainly for the benefit or on 
behalf of, persons of enemy nationality or resident or carrying on 
business in an enemy country.” In an action by the plaintiff 
Company against the Commonwealth and the Attorney-General 
claiming declarations that the proclamafcion was unlawful and that 
the notice was unlawful and contrary to fact and a consequent 
injunction and damages, it was held, by Griffith, C.J., and 
Barton, Isaacs, Higgins, Gavan Dxjffy and Rich, JJ. (Powers, 
J. dissenting), that the Act was a valid exercise of the legislative 
power of the Commonwealth Parliament and that the plaintiff 
Company was not entitled to either declaration : Welsbach Light 
Company of Australasia Ltd. v. The Commonwealth, (191Q) 22 
C.L.R., 268. 

Powers of Defence Minister. 

The War Precautions Act (1914) as amended by the Act of 
(1915), enacts that The Governor-General may make regulations 
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for securing the public safety and the defence of the Commonwealth, 
and in particular with a view to ” — then follows enumeration of 
six particular objects to which the regulations may be directed. 
Under this power the following regulations were made • — '' 55. (1) 
Where the Minister has reason to believe that any naturalized 
person is disaffected or disloyal, he may by warrant under his hand, 
order him to be detained in military custody in such place as he 
thinks fit during tlie continuance of the present state of war.'' 

On the 9th July, 1915, Franz Wallach of the Australian Metal 
Company, a person naturalized in Australia, was believed by the 
Minister of. Defence to be disaffected and disloyal. The Minister^ 
acting under regulation 55 (1), issued his warrant for the arrest and 
detention of the accused in military custody in Victoria. The 
prisoner applied to the Supreme Court of Victoria for a writ of 
habeas cor^nis for his discharge. On the return of the writ the Full 
Court by a majority (Madden, C.J. and a'Beckbtt, J., Cussen, J. 
dissenting) ordered Wallach to be discharged : R. v. Lloyd ; Ex 
^arte Wallach, (1915) V.L.R., 476. 

The grounds of this decision were that the particular regulation 
relied on was iilira vires and that the return to the vTit 'was bad. 
The Crown, represented by Major Lloyd, appealed to the High Court. 
On its behalf it was contended that the War Precautions Act 1914- 
1915, which w^as passed under the power conferred by section 51 (vi.) 
of the Constitution to make laws with respect to naval and military 
defence, had, as its primary purpose, the making of regulations for 
the safety of the Commonwealth during the present state of war. 
The Act is a delegation of legislative power under peculiar circum- 
stances and for special purposes, and its object is to provide means 
of legislating freely and quickly on all sorts of matters as they may 
arise and whether Parliament is sitting or not. It Avas urged that 
the grounds of the Minister’s belief Avere not examinable : R. v, 
Arndel, 3 C.L.R., 577. 

It was further argued that the Act does not repeal or infringe 
upon the Habeas Corpus Act, but authorizes the issue of a warrant 
which, like other warrants issued under the authority of a Statute, 
is a good answer to a Avrit of habeas corpus. The warrant in this 
case is a good answer, and the recitals in it cannot be inquired into 
on habeas corpus. If the warrant can be inquired into at all, the 
inquirv is ended when the Minister refuses to ansAver 
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The Chief Justice (Sir Samuel Gbiefith) said : — " The first 
question to be determined is as to the validity of the regulation. 
That depends on the proper construction of the Statute under which 
it purports to have been made. In my judgment this regulation 
falls within both branches of the enacting section It lays down 
eertain conditions under which persons may be detained in military 
custody, and imposes on the Minister of Defence the duty, first, of 
considering whether those conditions exist with respect to a particular 
person, and. secondly, if he has reason to believe that they do exist, 
of issuing a warrant ordering his detention I think, therefore, 
that the regulation is within the power conferred by the Act, and is 
valid.” 

The Chief Justice continued : — “ The next question to be 
considered is as to the validity of the return. This question arises 
upon the construction of the regulation itself. 

“ The return sets out that the respondent was detained in military 
custody under the authority of a warrant under the hand of the 
Minister of Defence which recited that he had reason to believe 
and did believe that the respondent, being a person naturalized in 
the Commonwealth, was disaffected or disloyal. The learned Chief 
Justice, Sir John Madden, thought, as I understand his judgment, 
that this return did not show a good cause of detention, inasmuch 
as the warrant did not set out on its fage the facts on which the 
Minister founded his belief, and further that the foundation of his 
belief was examinable by the Court on the return of the writ. In 
my opinion the regulation, upon its proper construction, means 
that the Minister, while required to satisfy himself of the facts, is 
permitted to do so by any means of which he chooses to avail himself. 

''As to the fact of the Minister’s belief, I am of opinion that the 
same principles are applicable as in the case of a claim of privilege 
against disclosure of documents or facts on the ground that such 
disclosure would be injurious fco the public interests, in which case 
the statement of the public officer making the claim is conclusive, 
if the case is within the rule. So in this case the Minister caunot, 
in my judgment, be called upon to answer any question on the 
|>oint, nor can any evidence be given to controvert his statement 
on the face of the warrant. It follows that for all practical purposes 
the statement is not examinable on the return of the writ (even if 
the case is within the Act, 56 Geo. III. c. 100, which I doubt), but 
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must be treated as conclusive. If it could be established aliunde 
in other proceedings that the statement was not true, that is, that 
the Minister had not, in fact, formed any such belief, the person 
aggrieved might perhaps have other means of redress against him. 

“We are told that on the return of the writ the Minister at the 
request of the Court attended and was sworn as a witness, but 
refused to answer any questions as to his reasons for forming his 
belief. Apart from grounds of public policy, which would undoubt- 
edly justify his refusal, the proposed inquiry was, as already pointed 
out, irrelevant to any matter which it was within the competence of 
the Court to determine. For these reasons I am of opinion that the 
return was good, and that the respondent should have been remanded 
to custody.’’ 

The Court unanimously decided that the appeal should be 
allowed, and accordingly the suspected person was re-arrested and 
interned : Lloyd v. Wallach, (1916) 20 C.L.R., 299. 

Fixed Selling Prices of Goods During the War. 

The War Precautions Act (No. 10 of 1914) as amended by the 
Act (No. 3 of 1916) authorized the making of certain regulations 
and orders by the Governor-General ‘‘ prescribing and regulating ” 
(inter alia) the conditions ” (including times, places and prices) 
of the disposal or use of any property, goods, articles or things of 
any kind. By an order of 10th April, 1916, the Governor-General 
determined the maximum prices which might be charged for flour 
and bread in the proclaimed areas. The appellant Farey, a baker, 
was convicted for seUing bread in a proclaimed area, at a greater 
price than that so determined. He appealed to the High Court, 
impeaching the validity of this legislation. The High Court held, 
per Gbiffith, C J. and Babton, Isaacs, Higgins and Powebs, JJ. 
(Gavan Dtjffy and Rich, JJ. dissenting) that the legislative powers 
of the Commonwealth Parliament conferred by section 51 (vx.) 
and (XXXIX.) of the Constitution include a power during a state of 
war to flx within limits of locality the highest price which during 
the continuance of the war, may be charged for bread, and the con- 
viction was confirmed : Farey v. Burvetf, (1916) 21 C.L.R., at p. 433 

In the course of his judgment, Gbiffith, O.J. quoted the well- 
known passage from the judgment of Mabshall, CJ.' in the cele- 
brated case of McCulloch v. Maryland, 4 Wheat., 316, at p. 421 
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We admit, as all must admit, that the powers of the Government 
are limited, and that its limits are not to be transcended. But we 
think the sound construction of the Constitution must allow to the 
National Legislature that discretion, with respect to the means by 
which the power it confers are to be carried into execution, which 
will enable that body to perform the high duties assigned to it, 
in the manner most beneficial to the people. Let the end be 
legitimate, let it be within the scojoe of the Constitution and all 
means which are appropriate which are plainly adapted to that end 
which are not prohibited, but consist with the letter and spirit of 
the Constitution are constitutional.” 

Applying these principals of construction the Chief Justice 
(Sir Samuel Gthefith) proceeded : — " It is hardty necessary to say 
that the best security of Australia lies in success of the British Arms. 
Certainly any measure which may have the effect of tending to 
secure an adequate food supply to Great Britain during the war, 
and so increasing, or preventing the diminution of the resources of 
that 2Dart of the IJiupire, would be a measure tending also to the 
more efficient defence of the Commonwealth as a part of it.” . . . 

" The control of finance or trade may be the most iiotent 
weapon of war. One test, however, must always be applied, 
namely : — Can the measure in question conduce to the efficiency 
of the force of the Empire, or is the connection of cause and effect 
between the measure and the desired efficiency so remote that the 
one cannot reasonably be regarded as effecting the other. . . , 

History, as well as common sense, tells us how infinitely various 
the means may be of securing efficiency in war Sumptuary laws 
have always been common war measures. No one would dispute 
that the regulation of the supply and price of food in a beleaguered 
city would be a proper, and might be a necessary, war measure. 
The legislative Act now in question is in substance a sumptuary 
law. . . . What could not rationally be regarded as a measure 

of defence in time of peace may be obviously a measure of defence 
in time of war ... A law passed by the Commonwealth 
Parliament in time of profound peace prohibiting the accumulating 
of food stuffs could not be regarded as substantially an exercise of 
the defence power. In time of war the same act might well be 
made a capital offence.” 

'‘The Court may, I think,” said the Chief Justice, “take 
judicial notice of the fact that the past season’s harvest was most 
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abundant, and that vast quantities of wheat, far exceeding the 
possible consumption of the Commonwealth, are awaiting export, 
while owing to the operations of w^ar the supply of freight is deficient. 
It is obvious that for economical as well as other reasons the export 
of the surplus to the United Kingdom or the Allied Nations may be 
highly desirable for the more efficient prosecution of the war. It 
seems to follow that any law which may tend, with or without the 
aid of other measures to encourage such export may be conducive 
to the more efficient conduct of the war.” Per Griffith, C.J., 21 
C.L.R., at pp. 441-442- 

Legislative and Judicial Functions in Defence Matters. 

It was contended in the Fixing of Prices Case {Farey v. Burvett), 
(1916) 21 C.L.R., 443, that the necessity and desirability of any 
law passed in the exercise of the war powers of the Commonwealth 
were questions of fact by determination of the High Court in appeal. 
On this point the Chief Justice (Griffith, C.J.) referred to the 
following passage in the judgment of Marshall, C.J. in M' Ciillocli 
V , Maryland, 4 Wheat., 316, at p. 423, also quoted by Barton, J. 
in the Jumhunna Case, 6 C.L.R., 309, at p. 345 : — Where the law 
is not prohibited, and is really calculated to effect any of the objects 
entrusted to the Government, to undertake here, to inquire into 
the degree of its necessity, w^ould be to pass the line which circum- 
■scribes the judicial department and to tread in legislative grounds.” 

The Court,” said the Chief Justice, would not assume the function 
of determining whether the facts were, at the time when the Act 
was passed, such as to warrant the Parliament in exercising the 
defence power by passing it. Whether it w^as or was not authorized 
to do so must, so far as the authority depends upon facts, depend 
upon the facts as they appeared to it, of which we have not and 
•cannot have any knowledge. In my opinion, there is no principle, 
and there is certainly no precedent which w^ould justify a Court in 
entering upon such an inquiry if upon any state of facts the exercise 
of the legislative power in the particular way adopted could be 
warranted. If. it appeared on the face of the Act that it could not 
be substantially an exercise of the defence power, different questions 
would arise. I am not prepared to say that it may not have some 
.and some important, influence upon the successful conduct of the 
war. If the attack is transferred, as it must be, to the regulation, 
'that is, if it is treated as a denial of the desirability of making it 
.at the time when it was made the question though not formally 



416 


WAR POWERS. 


[See. 51 (vl). 


the same is the same in substance. The A‘ct expressly designates 
the Governor-CTeneral as the person to determine that question of 
fact. How can this Court say that it will assume the function of 
revising his opinion ? In this aspect of the case Lloyd v. Wallach, 
(1916) 20 C.L.R., 299, decided by this Court last year, is exactly in 
point, and is conclusive. For these reasons I am of the opinion 
that, since the existence of a state of war might under some circum- 
stances create an exigency justifying the exercise of the power to 
legislate with respect to defence in the way in which it has been 
exercised by the Parliament and by the Governor-General, it is 
not competent for any Court to entertain the question whether the 
circumstances were in fact of such a character. In my judgment, 
therefore, the Act and the regulation are valid.” Per Gbiffith, 
C.J., 21 C.L.R., at pp. 443-444. 

The end,” said Barton, J., “ being once found to be legitimate, 
that is, authorized by the Constitution, then, whether it is ' wise 
and expedient ’ to resort to the means proposed is, to adapt the words 
of Gray, J., ‘ A political question to be determined by Parlia- 
ment when the question of exigency arises and not a judicial question, 
to be afterwards passed upon by the Courts.’ Quoting again from 
the judgment of Marshall, C. J. in M’ Culloch v. Maryland, 4 Wheat., 
316, at p. 423 : — ‘ To undertake here to inquire into the degree of 
its necessity, would be to pass the line which circumscribes the 
judicial department, and to tread on legislative ground.’ 

‘‘ What is necessary in the control and disposal of this country’s 
resources in food as well as in arms, ships and men, is a matter that 
can only be known by those who, as Government and Parliament, 
have the best loiowledge of the facts relating to the strategy of the 
war and the conditions under which the people can be victorious. 
Such facts are not lightly disclosed beyond the eyes and ears of 
those who alone can determine the degree of necessity or fitness. 
For us to determine it would be to repeat a phrase already quoted 
‘ to tread on legislative ground ’ ” Per Barton, J., 21 C.L.R., at 
pp. 445-448. 

“ The Constitution as I view it,” said Isaacs, J. “is not so 
impotent a document as to fail at the very moment when the whole 
existence of the nation it is designed to serve is imperilled Let 
us first consider its bare words. By section 51, sub-section vi., the 
Imperial Parliament has committed to the hands of the General 
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Government of Australia, the power of legislating with respect to 
the naval and military defence of the Commonwealth, tod it has 
added these words of great significance, ‘ and of the several States/ 
Not only has this legislative power been placed in the hands of the 
Commonwealth Parliament but its effective exertion has been made 
exclusive, because by section 114, the States themselves are forbidden, 
unless they have the consent of the Commonwealth Parhament, 
to raise or maintain any naval or military force ; by section 119 the 
Commonwealth is commanded to protect every State against 
invasion. Besides the legislative power, there is the executive 
authority of the Commonwealth. These provisions carry with them 
the royal war prerogative, and all that the common law of England 
includes in that prerogative so far as it is applicable to Australia. 
The creation of a state of war and the estabhshment of peace neces- 
sarily reside in the Sovereign himself as the Head of the Empire, 
but apart from that the prerogative powders of the Crown are exer- 
cisable locally. The full extent of the prerogative it is not necessary 
now to define, but it is certainly great in relation to the national 
emergency which calls for its exercise as may be seen by reference 
to Ghitty on the Prerogative of the Crown (pp. 49 and 50). The only 
importance of it now is the fact that it is included in the Common- 
wealth powers and indicates the completeness of authority vested. 
Superadded to all this, section 51, sub-section (xxxix.), which 
enables the Parhament to legislate as to all matters incidental to the 
execution of the legislative powers of the Parliament itself, and 
of the executive power of the Crown. So that by the very words 
of the Constitution there is vested, in the most ample and absolute 
terms, in the Commonwealth, the full power and duty of taking 
every measure of defence which the circumstances may require as 
they present themselves to the proper organs of Government, to 
protect this Continent from foreign aggression, for maintaining its 
freedom — always under the British Crown — and, in short, for 
preserving its very existence as a unit of the Imperial Family of 
Nations : ... I do not hold that the Legislature is at liberty 

wantonly and with manifest caprice to enter upon the domain 
ordinarily reserved to the States. In a certain sense and to a certain 
extent the position is examinable by the Court. If there were no 
war and no sign of war the position would be entirely different. 
But when we see before us a mighty and unexampled struggle in 
which we as a people, as an indivisible people, are not spectators 
but actors when we, as a judicial tribunal can see beyond the con- 
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troversy that co-ordinated effort in every department of our life 
may be needed to ensure success and maintain our freedom, the 
Court has then reached the limit of its jurisdiction. If the measure 
questioned may conceivably in such circumstances, even incidentally, 
aid the effectuation of the power of defence, the Court must hold 
its hand and leave the rest to the judgment and wisdom and dis- 
cretion of the Parliament and the executive it controls, for they 
alone have the information the knowledge and the experience and 
also by the Constitution, the authority to judge of the situation and 
lead the nation to the desired end. Certain facts are before the 
Court by admission ; others are notorious. I do not enter into the 
circumstances further than to perform my duty as I have stated it 
As to the desirability or wisdom of the regulation complained of 
it is not my province to speak, but as a matter of law I have no 
hesitation in holding that such a regulation is one which, as a defence 
regulation, is within the competency of the Legislature in the 
condition of affairs that now exist.” Per Isaacs, J., 21 C.L.R., at 
pp. 432-435. 

Mr. Justice Higgins said : — “ Now I have taken a view which 
I have sometimes expressed in this Court (see Baxter v. Commis- 
sioners of Taxation, New South Wales, 4 C.L.R., 1087, at pp. 1165 
•e^ seq., that in the famous decision of M'Culloch v. Maryland, 4 
Wheat., 316, Marshall, C.J. pushed the doctrine of implied powers 
and implied prohibitions beyond legitimate bounds. Rut the 
present is not a case of implication ; it is a question as to the inter- 
pretation of an express power. What is the ambit of the power ? 
Not merely to make laws for the control of the forces, but to make 
laws (not for, but) ' with respect to ’ naval and military defence 
and to matters incidental to that power and the powers of the Govern- 
ment ? All the subjects for legislation in section 51 are on the 
same logical level ; there is no hierarchy in the powers, with the 
power as to defence on the top. Rut, from the nature of defence 
the necessity for supreme national effort to preserve national 
existence the power to legislate as to defence although it shows 
itself on the same level as the other powers, has a deeper tap-root, 
far greater height of growth, wider branches and overshadows all 
the other powers. Defence — ^naval and military defence — is 
primarily a matter of force, actual or potential ; the whole force 
of. the nation may be required ; and for the purpose of bringing 
the whole force of the nation to bear, the policy of the States may 
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have to be temporarily superseded ; the law made under the Federal 
Constitution prevailing (section 109). ,The temporary suspension 
of the policy of a State may possibly help to prevent the total and 
permanent paralysis of the State’s policy and functions and of the 
State itself, under foreign invasion and domination. . . . The 

appellant’s counsel urge that it is for this Court to decide whether 
the military necessities now existing are sufficient to justify the Act 
— or, as finally stated, whether this Act is capable of being a defen- 
sive Act in the circumstances of the country. In my opinion this 
is not our function. As Marshall, C.J. said in M'Culloch v. Mary' 
land, 4 Wheat., 316 ' The degree of necessity for any Congressional 
enactment or the relative degree of its axipropriateness, if it have 
any appropriateness, is for consideration in Congress not here.’ 
As was said in Knox v. Lee, 12 Wall, 457, at p. 531 : — ‘ The 
judiciary should presume until the contrary is clearly shown, that 
there has been no transgression of power by Congress.’ As Holmes, 
J. said in Missouri dbc. Railway Co. v. May, 194 U.S., 267, at p. 
270, ‘ it must be remembered that Legislatures are ultimate guardians 
of the liberties and welfare of the people in quite as great a degree 
as the Courts.’ As was said by the Court in the Legal Tender Case 
{Juillard v. Greenam), 110 U.S., 421, at p. 450) : — ' The question 
whether at any particular time in war or in peace the exigency is 
such, by reason of unusual and pressing demands on the resources 
of the Government or of the inadequacy of the supply of gold and 
silver coin to furnish the currency needed for the uses of the Govern- 
ment and of the people, that it is, as matter of fact, wise and expedi- 
ent to resort to this means, is a political question to be determined 
by Congress when the question of exigency arises, and not a judicial 
question to be afterwards to be passed upon by the Courts.’ ‘ We 
have not in this Court the evidence we have not even the means of 
compelling the Ministers to state the information on which they or 
Parliament acted. If we attempted the function of determining 
whether the circumstances of the country and the military neces- 
sities are such as to justify this Act we should be trespassing on 
legislative ground.” Per Higgins, J,, 21 C.L.R., at pp. 457-460. 

The judgment of the Court was concurred in by Powers, J. 
and dissented from by Gavan Dotey and Rich, JJ., who held that 
the power to fix the price of bread in Melbourne and its suburbs 
at that time was not in any sense conducive to the defence of the 
Commonwealth, nor had it any relations whatever to the progress 
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of the war. “If we are wrong, and such a power be necessary 
now, or if it becomes necessary in the future, it can be exercised by 
the States or delegated by the States to the Commonwealth. It is a 
gross and pernicious error to propose that in the conduct of the 
present war the interests of the States and the Commonwealth are 
diverse ; they are identical, and the people of Australia will no doubt 
be as willing to protect and forward those interests through their 
State Legislatures as tlirough the Commonwealth Parliament. In 
our oinnion the order should be made absolute quashing the con- 
viction ” : (1916) 21 C.L.R., at pp. 467-468. 

Australian Military Forces— Peace Footing. 

In the quarter ending 30th June, 1914, on the eve of the 
great w^ar, the Commonwealth of Austraha was possessed of a 
legally constituted, highly organized and well-officered defence force. 
It consisted of permanent men and mihtia, including light horse, 
field artillery, garrison artillery, engineers and infantry. In actual 
strength it was composed of 45,600 men, whilst its establishment 
was equal to 57,700 men, in addition to which there were reserves 
consisting of 48,000 in rifle clubs and 86,000 in senior cadets. 

This force formed the foundation and nucleus of a fine citizen 
army, capable of growth and expansion and having all the attractive 
and cohesive strength of an army in being, bound together by law 
having its maintenance, discipline, and reinforcement secured by law. 

It must be remembered also that during the first 14 years of 
Commonwealth history the mihtary and patriotic spirit in Australia 
had been developed and received a great impulse, first from the 
voluntary defence system and the preparation and training carried 
out under the Barton-Fobrest legislation of 1903 as well as from 
the compulsory training system introduced by the Deakin-Cook 
laws of 1909. 

The combined operation of these two systems must have 
turned out thousands of young Australians imbued with the 
mihtary spirit and prepared for active military service. Many had 
passed through the ranks and afterwards became part of a natural 
and valuable reserve force to which an appeal could be made in 
the hour of need and danger. The following table prepared by the 
Defence Department and placed at the writer’s disposal for this 
work by Senator Russell, the Acting Minister of Defence, shows 
the establishment and strength of the Austrahan Military Forces 
at the declaration of war on 3rd August 1914. 



Sec. 51 fvL).] WAR POWERS. 


421 


Establishment and Strength — Australian Forces. 

A return of the establishment and strength of the Australian 
Military Forces and Senior Cadets during the quarter ended 30th 
June, 1914, is as follows : — 


Description of Corps, Szo. 

Establishment. 

Total. 

Strength. 

Total. 

Permanent. 



Administrative and Instructional Staff 

1,033 

882 

Royal Military College (Staff) 

51 

43 

Royal Military College (Staff Cadets) 

147 

147 

Royal Australian Field Artillery 

347 

282 

Royal Australian Garrison Artillery 

862 

797 

Royal Australian Engineers 

278 

213 

Australian Survey Corps 

30 

13 

Australian Army Service Corps . . 

199 

164 

Australian Army Medical Corps . . 

43 

38 

Australian Army Veterinary Corps 

11 

5 

Ordnance Department 

268 

259 

Pay Department 

67 

60 

Armament Artificers 

40 

31 

Rifle Clubs and Rifle Range Stafls 

76 

55 

Total 

3,452 

2,989 

Militia. 



Area Officers . . 

217 

215 

Light Horse . . 

9,191 

6,964 

Field Artillery 

2,704 

2,273 

Garrison Artillery 

1,125 

780 

826 

Engineers (Field Companies) 

662 

Engineers (Signal Troops) 

180 

162 

Engineers (Signal Companies) 

610 

481 

Engineers (Fortress Companies) . . 

659 

518 

Infantry 

35,773 

27,814 

Australian Intelligence Corps 

74 

54 

Australian Army Service Corps . . 

990 

831 

Australian Army Medical Corps . . 

1,795 

1,720 

Australian Army Veterinary Coip)s 

45 

27 

Australian Flying Corps 



Total 

54,143 

42,547 

Volunteers. 



Australian Army Nursing Service 

108 

101 

Australian Automobile Corps 


31 

Total 

108 

132 

Total Permanent, Militia, Volunteers 

57,703 

45,668 

Engineers and Railway Staff Corps 

58 

46 

Unattached List 


266 

Chaplains 


187 

Reserve of Officers 


1,001 

Rifle Clubs 


48,231 

Senior Cadets 

2,882 

86,698 

Grand Total 


182,097 
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The difference between the columns headed “ Establishments ’’ 
and Strength ” indicates the number required to complete the 
full establishment. It will be seen from the foregoing table that 
the Australian Military Forces contain units and representatives of 
the various branches of military work and usefulness. 

AUSTRALIA IN THE GREAT WAR. 

It is in the arena of defence and in the operations in which the 
Naval and Military Forces of Australia participated in the great war, 
for the defence of the Empire, civilization and human liberty at 
large, that the sovereign power of the Commonwealth has been made 
manifest. Whatever complaints may have been made as to the 
limitations of some Commonwealth powers it cannot be suggested 
that there is any deficiency in the defence power. As illustrated in the 
war now closed, it stands forth in glittering armour, in full panoply, 
unlimited and without restriction. There can be no doubt as to 
the constitutional power of the Commonwealth to organize fleets 
and armies, either by voluntary enlistment or by compulsory pro- 
cess to fight for the defence of the Commonwealth in any part of 
the world. 

Bare legislative enactments and executive regulations which 
have been herein given in detail can give no adequate idea of the 
transcendent power of defence ; it can be seen only in laws material- 
ized in the form of fleets and armies, sailing forth from the southern 
Continent in teeming Argosies, dotting the surface of the seas, 
covering the waste tracts of ocean and pouring into the harbours 
of Egypt, Mesopotamia, Gallipoli, Salonica, England, France, and 
Belgium. It is in these demonstrations of power and patriotism, 
man power, machine power, money power, food power, that the 
might of the new-born Commonwealth was made manifest to an 
astonished world and the record was told that will be emblazoned 
in history for all time. We see the awakening of a new-born Nation- 
We see once more the vision pictured by John Milton, the Puritan 
bard in describing England of the seventeenth century. 

Methinks I see in my mind a noble and 'puissant nation jousiny 
herself like a strong man after sleeps, and shaking her invincible locks ; 
methinks 1 see her as an eagle mewing her mighty youth and kindling 
her undazzled eyes at the full midday beam."' 

The England that Milton saw was that little island in the 
North Sea, secure within her ocean frontiers, which had just received 



Sec. 51 (VI.).] AUSTRALIA IN THE GREAT WAR. 


42 ^ 


her revolutionary baptism of fire and became, for awhile, known as 
the “ Free Commonwealth,” from which Australia has taken its 
name. Profound, as was his prescience, peering into the future, 
he could not foretell that subsequent expansion of England beyond 
her sea-girt limits and the establishment of new Britannias and 
new British realms beyond the seas. He knew nothing of the 
United States of America., the Indian Empire, Dominion of Canada, 
the Commonwealth of Australia, the Dominion of New Zealand and 
the Union of South Africa. The reality of nobility and puissance 
was more magnificent than the dream. That “ noble and puissant 
Nation ” became a family of nations under the British Crown, the 
most of whose members sprang from the same loins, the same cradle, 
from the same ancient home, the British Isles. From that cradle 
and home, they went forth in swarms, like bees from the mother 
hive, to found new settlements in distant lands, scattered all over 
the habitable surface of the globe. The old race, the old stock, did 
not suffer by the change of scene and environment. It gained new 
energy and fresh vitality in the new regions where the pioneers of 
British colonization built their new homes beneath western and 
southern skies. 

Indeed, it became an aphorism of history that British colonies 
were more intensely English than the English, having the tenderest 
attachment to the country whence they sprang and the Sovereign 
presiding over the Empire, the supreme representative of Imperial 
unity. 

The time came when the loyalty of these oversea Colonies, 
Provinces, and Dominions, was to be called upon to suffer the 
severe test of duty and sacrifice and when that time came, the people 
of those countries, without any special appeal for help, responded 
to the call of the blood, the call of affection and gratitude for all 
that they owed to the mighty Mother. 

The story of Australia’s entry into the Great War is recorded 
in the official history compiled by the Commonwealth Defence 
Department, which has been placed at the disposal of the writer, 
and from which the following condensed notes are taken : — 

The First Division, A.I.F. 

On the 3rd of August 1914 the Governor-General on the advice 
of the Cook-Millen Administration sent the following cable to the 
Imperial Government : — 
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In the event of war . . . prepared to despatch 

Expeditionary Force of 20,000 men of any suggested 
composition to any destination desired by Home Govern- 
ment. Force to be at complete disposal Home Govern- 
ment Cost of despatch and maintenance would be 
borne by this Government.” 

On the 6th August the Governor-General received the following 
reply 

His Majesty’s Government gratefully accept offer of your 
Ministers to send force of 20,000 men to this country, 
and would be glad if it could be despatched as soon as 
possible.” 

The Commonwealth Government cabled : — 

We fuUy expected 20,000 men to go, and have begun 
organizing division on that basis on Home regular army 
establishments with three brigades of four-gun batteries, 
but without howitzer brigade and heavy battery. We 
are also organizing Light Horse Brigade on Australian 
establishments, namely, 2,226 'personnel and 2,315 
horses. We anticipate men embarking in four to six 
weeks.” 

To this the Imperial Government replied on the 9th August : — 

His Majesty’s Government will be glad to avail themselves 
of the offer of your Government of one Division and of 
one Light Horse Brigade.” 

Invitations for volunteers to enlist in the Australian Imperial 
Force were issued on 11th August, and the Imperial Government 
was advised on the same day as follows : — 

Arrangements being made for despatch of Expeditionary 
Force to England in accordance with your telegram of 
9th August.” 

Such were the preliminary steps taken to form and despatch 
the First Expeditionary Forces to the seat of war. It was decided 
that the Division should be placed under the command of Sir W. T. 
Beidges, K C.B., C.M.G., the then Inspector-General of the Aus- 
trahan Military Forces, and that it should consist of units laid down 
in British War Establishments, 1914 (but with three Field Artillery 
Brigades only), while the establishments of the units were those 
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detailed in Australian War Establishments, 1912. The units and 
establishments of the Light Horse Brigade were in accordance with 
Australian War Establishments, 1912. 

It was fully anticipated that the 1st Division and 1st Light 
Horse Brigade, comprising bhe 1st Convoy of the Australian Imperial 
Force, would be ready to sail in September, but, owing to uncer- 
tainty as to the exact location of German warships, it was considered 
advisable that they should not sail until a strong escort was avail- 
able. There has been conjecture by the public as to whether there 
was some other reason for the delay, but it can be definitely stated 
that it was the proximity of German warships to Australia and New 
Zealand which was responsible. 

Twenty-eight transports were employed to carry the Australian 
force, and it took a further ten to accommodate the New Zealanders. 
These loaded up at different ports, and only at Albany were they 
seen together. King George’s Sound was the rendezvous appointed 
and between 24th and 28th October they assembled. The fleet 
of transports comprised some of the largest and filnesfc commercial 
steamers tradmg with Australia, and they came from all the States 
of the Commonwealth,' as well as from New Zealand. 

The fleet of transports left Australia on Sunday, 1st November, 
1914, at 5.45 a.m. At that hour H M.S. Minotaur left bhe harbour, 
followed by H.M.A.S. Melbourne. The Minotaur took the lead. 
The Orvieto then left her anchorage in the Sound and was followed 
by the transports in order, each line being taken in turn. The last 
boats to leave were the New Zealand transports, which went out 
in three lines. The Australian division proceeded out to sea, and 
then abruptly turned and went west, and it was 10 o’clock before 
the last ship disappeared from view. 

The Naval escort consisted of : — 

H.M.S. Minotaur, Flagship of the China Station. Cruiser. 

H.I.J.M.S. Ihuki, Japanese cruiser. 

H.M.A.S. Sydney and H M.A.S. Melbourne, cruisers, of the 
Royal Australian Navy. 

H.M.S. Psyche and H.M.S. Pyrarmts, light cruisers, of the 
New Zealand Squadron. 

The Force, together with the New Zealand Expeditionary 
Force, landed in Egypt early in December, for the defence of that 
country, and to undergo war training in the vicinity of Cairo. 
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A cable was received as follows : — 

It has been found advisable to disembark Australian 
Contingent in Egypt to assist in its defence and to com- 
plete their training. When this is completed they will 
go direct to the front to fight with other British troops 
in Europe.” 

This was three weeks after the convoy sailed, and on the 2nd 
December, 1914, advice was received that the Australian and New 
Zealand contingents were landing in Egypt. Australia therefore 
landed 20,000 troops, fully equipped in every respect, in less than 
four months after the outbreak of war in a war zone, over 7,000 miles 
from the place of embarkation. 

On the 26th November, 1914, advice was received that Major- 
General Sir William Birdwood (Indian Army) had been appointed 
to command the Australian and New Zealand Forces. 

Subsequently these Forces were formed into the Australian 
and New Zealand Army Corps,” consisting of the 1st Australian 
Division,” under the command of Major-General Bridges, and the 
“ Australian and New Zealand Division, ’'■'commanded by Major- 
General Sir A. J Godley. The latter Division was composed of the 
4th Australian Infantry Brigade and the New Zealand Infantry 
Brigade, while the Australian and New Zealand Mounted Brigades 
were attached. 

On the 10th August, 1914 (Cook-Millbn Administration), an 
Expeditionary Force of 1,500 men was organized by the Common- 
wealth Government and despatched on merchant cruisers carrying 
4.7 inch guns to seize German wireless station at New Guinea, Yap, 
Marshal Island and Nauru in Pleasant Island. Instructions were 
given to hoist the British Flag, and make arrangements for temporary 
administration, but no territory was to be formally annexed, this 
being a matter for settlement at the end of war. The capital of 
German New Guinea was captured on 12th September, 1914, but 
not without loss of life and other places were as a consequence 
occupied, thus making the expedition completely successful. 

Later on the Commonwealth Government provided a line of 
communication units complete with transport and equipments 
amounting to 2,000 men and about 150 motor lorries and 150 horse 
waggons. 
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On the 3rd September, the Commonwealth Gov^ernment (Cook- 
Millen) arranged for the despatch early in November of another 
Infantry Brigade and a Light Horse Brigade, total 6,383, with 
2,386 horses and 181 vehicles. These were in addition to the first 
Expeditionary Eorce of 20,000 with reinforcements from time to 
time. 

The foregoing new units and reinforcements with four small 
veterinary units, numbering 258 (these are aU shown on A.I.F. 
table No. 2), made up about 10,000 men, and, with the exception 
of the Reserve Park and the Army Pay Details, which left with the 
1st Convoy, they formed the 2nd Convoy, and left Australia at the 
latter end of December, 1914. 

After the departure of the 2nd Convoj^, as the seas were clear 
of the enemy, the system of despatching troops in convoys was 
discontinued. 

Later on additional infantry brigades, light horse brigades, 
signal troop, brigade train and field ambulance were despatched. 

The Australian Force then consisted of one division, three 
infantry brigades and four light horse brigades. 

In May 1915 (Fisher-Hughes-Pearce Admmistration), a 
unit of aviators and necessary mechanics for service in the Tigris 
Valley, Mesopotamia, was embarked. 

A bridging train to be manned by^ nava] ratings drawn from 
the ranks of the Royal Australian Naval Reserve, was supplied. 

A seige Artillery heavy brigade for service m Europe was 
offered and accepted. 

Reinforcements to replace wastage in cavalry and infantry 
were sent in regular series. 

The 2nd Australian Division. 

In July,* 1915, the Commonwealth (Fisher-Htjghes-Peaece) 
Government suggested the constitution of a second Australian 
division out of three Australian infantry brigades then in Egypt 
under the conimand of Brigadier-General Legge and offered to 
organize the necessary divisional troops. Thus the 2nd Australian 
division was constituted. Then followed the formation of other 
units, viz., the postal unit, the printing section, re-mount units, 
mining corps, including tunnelling companies and flying aviation 
squadrons. 
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3rd 4th and 5th Divisions. 

On the 28th January, 1916, the following cablegram was 
received from the Imperial Government : — 

''As a result of communications with the General Officer 
Commanding in Egypt, and on further consideration of 
offer of the Commonwealth Government, conveyed in 
your telegram 26th November, to provide three addi- 
tional Australian Divisions, less artillery and certain 
head-quarters units, War Office suggest that as there is 
at present in Egypt large accumulation of Australian 
and New Zealand 'personnel surplus to the establishment 
existing divisions, the formation of two of the three 
additional Australian Divisions should be begun in 
Egypt at once.” 

On 2nd February, 1916, the following intimation of acceptance 
of the proposal was despatched by the Htjghes-Pearce Adminis- 
tration : — 

" Your cable 28th January detailed proposal to form two 
Divisions in Egypt and one in Australia accepted. 
Australia can supply personnel required, but Artillery 
will be untrained.” 

General Birdwood was also informed to this effect on the same 
date. 

The formation of the 4th and 5th Austrahan Divisions from the 
accumulated personnd in Egypt was carried out in that country. 
It may be observed, in explanation of the accumulation of reinforce- 
ments in Egypt at this time, that the evacuation of Gallipoli at the 
end of the year had considerably reduced the demands upon the 
reinforcements available in Egypt, and, in addition, the large special 
reinforcements despatched from Australia in October and November, 
1915, were just then arriving. 

Advice was also received early in March, 1916, that the 1st, 
2nd and 3rd Australian Light Horse Brigades and the New Zealand 
Mounted Rifle Brigade had been formed into the “ Anzac ” Mounted 
Division, with Major-General H. G. Chauvel, C.B., C.M.G., in 
command. 

In October, 1916, approval was given for the organization of 
two Camel Battalions, each consisting of four Australian and one 
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New Zealand Company, the designation of these units being “1st 
and 2nd “ Anzac ” Section, Imperial Camel Corps. 

Owing to the increase in Camel Force requirements in Egypt, 
approval was given for 11th and 12th Light Horse Regiments to be 
mounted on camels without changing their organization. 

On 17th August, 1916, the following cablegram was received 
from the A.I.F. Head- Quarters, London : — 

“ Insufficiency of reinforcements especially pressing owing to 
recent casualties causing War Office anxiety. As suffi- 
cient not immediately available from training centres. 
War Office decided to borrow shortage from 3rd Division 
now training here. Alternative proposal discussed by 
War Council was to disband 3rd Division, dividing 
members among other Divisions . . . 

A cablegram was despatched by the Commonwealth Govern- 
ment (Htjghes-Pearce) in which the desire was expressed that the 
3rd Division should not be broken up, and on 31st August the 
Imperial Government was informed that the special draft of 20,000 
men and increased reinforcements, amounting to 16,500 men per 
month, would be forwarded. 

The official record goes on to say that the Army Council took 
a very serious view of the situation. It was after the receipt of 
these cablegrams that the Commonwealth (Hughes) Government 
decided to take a referendum of the people to decide whether any 
shortage in the number of volunteers coming forward should be 
made good by the compulsory enlistment of single men. The 
people, however, having decided against the Government’s pro- 
posals, the following cablegram was despatched on 11th November, 
1916 

. Not possible now to provide the 20,000 nor 
large reinforcements promised. Suggest 3rd Division 
be retained in England for present. . . 

A reply was received, dated London, 16th November : — 

. . . . 3rd Division must proceed to France, November 

21st, as already arranged. To cancel this decision would 
seriously interfere with plans in progress. 
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Army Council therefore urge that no effort he spared to 
maintain adequate reinforcement for five Divisions, 
even if it be not feasible to provide whole or part of 
20,000 special draft.” 

The second referendum held in December, 1917, was also 
decided in the negative. These two decisions constitute grave blots 
on what would otherwise have been an undimmed record of Aus- 
tralian patriotism and national glory. 

This summary of Australia’s military contribution may be 
closed with the statement that the total embarkation of troops up to 
31st December, 1918, was 329,682 men. 


The following statement, dated January, 1919, shows the 
expenditure incurred in connection with the Australian Imperial 
Forces in Australia and overseas from the year 1914-15 to the end 
of the year 1918 : — 

Financial Expenditure Expenditure 

Year. in Australia. Abroad. 

Total 


1914- 15 

1915- 16 

1916- 17 

1917- 18 

1918- 19 (from 30/6/18 to 
30/11/18 — five months) 


£8,576,202 

24,731,127 

33,243,035 

34,426,397 

10,045,455 


£1,786,938 

7,558,397 

36,813,121 

36,605,990 

17,517,116 


The figures embodied in this statement give an idea of the 
enormous increase in the responsibilities of the Minister for Defence 
and the burdens of the people since the commencement of the war. 

§ 55. “NAVAL DEFENCE.” 

LEGISLATION. 

Naval Aobebmeot 1887. 

Naval Agreement (Barton) Act 1903 

Before the year 1887 the several Colonies of Australasia had 
made some modest provision for naval defence in the shape of gim- 
boats, torpedo-boats and small cruisers In that year an agree- 
ment was arrived at by the Australian Colonies and New Zealand, 
with the Admiralty for the supply and maintenance, of an auxiliary 
squadron in the Australasian seas According to the terms of this 
agreement, which was ratified by the Colonial Legislatures between 
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1887 and 1891, a naval force additional to the British war vessels of 
the Australasian station, was to act as auxiliary squadron. The 
total annual contribution of the Colonies towards this new naval 
force was to be £126,000 (at most) and the agreement was to last 
for ten years. 

On the Federation of the Australian Colonies in 1901, a new 
naval agreement was considered necessary and in 1902 an Imperial 
Conference was held in London at which Sir Edmund Barton 
represented the Commonwealth and an amended agreement was 
arrived at, and its acceptance was recommended to the Common- 
wealth Parliament by the Barton Ministry. This important con- 
tract involving high policy began with a recital that the parties 
thereto recognized “ the importance of sea power in the control 
which it gives over sea communications, the necessity of a single 
navy under one authority, by which alone concerted action can be 
assured, and the advantages which will be derived from developing 
the sea power of Australia and New Zealand.” 

It was agreed that there was to be a new naval force on the 
Australasian station consisting of sea-going warships, including one 
armoured cruiser (first class) and of a Royal naval reserve of 725 
officers and men. The base of this force was to be the ports of 
Australia and New Zealand and the sphere of operations was to be 
the oceans adjacent to Australia, New Zealand, China, and the 
East Indies. The Admiralty was to provide the necessary force and 
equipments together with drill ships, officers and men, but the drill 
ships and one other ship were to be manned by Australians and 
New Zealanders as far as procurable. In consideration of this 
service Australia and New Zealand agreed to pay the Imperial 
Government five-twelfths and one-twelfth respectively of the total 
annual cost of maintaining the naval force on the Australian station, 
provided that the payment to be made by each should not exceed' 
£200,000 and £40,000 respectively in any one year. This agreement 
having been ratified by Parliament continued in force until it was 
superseded by a new plan of Australian naval defence. 

Coast and Harbour Defence Appropriation (Deakin) Act 1908. 

In June 1908 the Commonwealth Parliament on the advice of 
Mr. Deakin, then Prime Minister, passed an Act appropriating out 
uf surplus revenue, the sum of £250,000 for coastal and harbor 
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defence purposes. Mr. Deakin gave a promise that none of this 
money should be spent until Parliament was informed of the details 
of the proposed scheme. Subsequently, when the Fisheb Govern- 
ment came into power they declined to be bound by Mr. Leakin’ s 
promise to Parliament, and entered into contracts for the construc- 
tion and supply of three destroyers of the Australian Piver type, 
which were afterwards known as the Yarra, Paramatta and the 
Warrego. 


Naval Agreement (Pearce) Act 1912. 

In July 1909, a naval conference was held in London, con- 
vened by the Imperial Defence Committee, at which Australia, 
Canada, New Zealand and South Africa w^ere represented. One of 
the arrangements arrived at by this conference was that the Com- 
monwealth should, in place of the subsidy, supply an Australian 
fleet unit to consist of . — one armoured cruiser (New Indomitable 
class), three unarmoured cruisers {Bristol class), six destroyers 
{River class), three submarines (C. class) ; also the necessary 
auxiliaries, such as docks and depot ships. The cost of construction 
at English prices would be about £3,700,000 and the estimated 
annual cost about £750,000. Of this sum the Imperial Government 
offered to contribute £250,000 but at a later date the Commonwealth 
Government decided to bear the whole cost. It was agreed that 
the annual subsidy of £200,000 payable by the Commonwealth to the 
Admiralty would continue to be paid up to the time when the then 
existing Imperial Squadron in Australian waters should be relieved 
by the new Australian fleet unit ; it would then cease. 

The Naval Agreement arrived at in London at the Imperial 
Naval Conference in 1909 was at once acted on and was afterwards 
ratified by the Commonwealth Parliament in the Naval Agreement 
Act 1912 in the following words : — The Naval Agreement Act 1903 
is amended by adding, after section 3, the following section : — The 
Governor-General may, from time to time, arrange with the Imperial 
Government for the reduction of the Naval Force to be provided 
under the agreement on the Australian station, and for a reduction 
in the amount of the subsidy payable under the agreement by the 
Commonwealth, and for any alteration of the agreement to give 
effect to any such arrangement. The provisions of this section 
shall extend to authorize any arrangement already entered into for 
any of the purposes mentioned in this section.” 
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Naval Loan (Deakin) Act 1909. 

This Act passed by Parliament on the advice of the Deakin- 
COOK Administration, authorized the borrowing of £3,500,000 for 
the purpose of establishing the nucleus of an Australian Fleet Unit. 
It was, however, never brought into force, being repealed on the 
motion of the Fishee Administration in 1910. 

Naval Defence (Peaece) Act 1910-11-12. 

The Naval Defence Act 1910, as amended by the Acts of 1911 
and 1912, consolidated the naval provisions of the Defence Acts- 
1903-11 and made arrangements for the organization, discipline and 
development of a new naval force of the Commonwealth. 

The Governor-General may raise, maintain, and organize such 
naval forces as he deems necessary for the defence and protection 
of the Commonwealth and of the several States. 

The Naval Forces are divided into two branches called the 
Permanent Naval Forces and the Citizen Naval Forces. The 
Permanent Naval Forces consist of officers who are appointed 
officers of those Forces, and seamen who have enlisted or engaged 
as members of those Forces and who are bound to continuous naval 
service for the term of their enlistment or engagement. The Citizen 
Naval Forces are divided into the Naval Reserve Forces and the 
Naval Volunteer Reserve Forces. The Naval Reserve Forces con- 
sists of officers and seamen who are not bound in time of peace to 
continuous naval service and who are paid for their services as pre- 
scribed. 

Except as pro^'ided in the Defence Act, the Naval Forces shall 
be raised and kept by voluntary enlistment only. Enlistment in 
the Naval Forces shall be for such period as is prescribed, but no 
prescribed period shall be less than 'two years. The Permanent 
Naval Forces are liable to continuous naval service, and shall at all 
times be liable to be employed on any naval service, including 
active service, and the defence and protection of the Commonwealth 
and of the several States. 

The Citizen Naval Forces are not liable in time of peace to 
continuous naval service, but are liable to such naval service as the 
regulations prescribe. The Citizen Forces shall only be liable to be 
employed on active service when called out for active service by 
proclamation. 


L.P. 


28 
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Members of the Naval Forces may be required to serve for 
training or for naval service either within or beyond the limits of 
the Commonwealth. The Naval Forces shall be subject to such 
drill training and inspection as are prescribed by the regulations. 

The Governor-General may, for the purpose of naval service 
or training, place any part of the Naval Forces on board any ship 
of the King’s Navy or in any naval training establishment or school 
in connexion with the King’s Navy. The members of the Naval 
Forces while so placed shall be under the command of the officer 
commanding the ship, training establishment, or school ; and be 
subject to the laws and regulations to which the members of the 
King’s Naval Forces on the ship or attending the training establish- 
ment or school are subject. 

The Naval Discipline Act and the King’s Regulations and 
Admiralty Instructions for the time being in force in relation to the 
King’s Naval Forces shall, subject to this Act and to any modifica- 
tions and adaptations prescribed by the regulations, apply to the 
Naval Forces. 

Whenever the Commonwealth Naval Forces or any part thereof 
are acting with any part of the King’s Naval Forces and any part 
of the Naval Forces or any part of the King’s Dominions, or with 
any part of any of those Forces, then, subject to any order made by 
the Governor-General, the Forces so acting together shall, while so 
acting, be deemed to be one force or unit of a force in command of 
the senior naval officer present and acting in a position of command, 

1 and, subject to his orders, all officers in the force or unit shall have 
as regards command and discipline in relation to the Commonwealth 
Naval Forces, the same powers and authority as if they were officers 
of the Commonwealth Naval Forces. 

Where any arrangement has been made between the Govern- 
ment of the Commonwealth and the Government of the United 
Kingdom or the Government of any part of the King’s Dominions 
in relation to any joint action or mutual action in relation to training 
or service by the Naval Forces of the Commonwealth and the Naval 
Forces of the Edng and the Naval Forces of any part of the King’s 
Dominions or an}^ of those Forces, the Governor-General may, by 
order published in the Gazette, give such directions or instructions 
as he thinks fit to carry out the arrangement. 
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AUSTRALIA AND SEA POWER. 


When in March 1898 the Federal Convention had completed its 
first draft of a Constitution to establish the Commonwealth of Aus- 
tralia. the London Times, ever foremost in its prescience of Imperial 
events, welcomed the dawning outlines of a new power m the Pacific 
in these memorable words : — It will immensely increase the 
dignity and national life of the Australian Colonies, and practically 
create a new British power in th§ Pacific.” 

This stately passage gave the forecast that Australia, as an 
island continent, commanding a maritime position in the Southern 
Seas would not be content with mere exclusive self-contained in- 
sularity, but would aspire to hegemony and quasi -sovereignty over 
the islands of the Pacific. To gratify such an aspiration sea power 
was the essential condition. 

Australia has not yet recognized its debt of gratitude to those 
naval officers, public men and press writers, who, in pre-Federal 
and early Commonwealth years, advocated a forward naval policy 
for Australia, including the acquisition and maintenance of a naval 
force of sufficient strength to participate in the defence of the Com- 
monwealth and, in association and co-operation with the Imperial 
fleet, in the defence of the Empire The advocates of such a bold 
policy, in those da^^s, required courage to sustain their position, as 
at first, the idea of an Australian Navy was in certain quarters, not 
only ridiculed as being contrary to sound naval strategy, and branded 
as a “ navy in a corner,” but it was also denounced as disloyal and 
suggestive of separation. It was not at first understood that the 
real author of the suggestion was a distinguished British Naval 
Officer, who, at one time, occupied the position of Admiral in charge 
of the Australian station. 

In the year 1885, when the great Russian war scare occurred, 
Admiral Thyon commissioned and armed tw^o mail steamers to act 
as warships on the Australian trade routes. This showed the 
deficiency of the Australian squadron in these seas. Admiral Tbyon 
was the first to suggest the establishment of a sea going Colonial 
fleet, consisting of six cruiser catchers, and eight torpedo boats, to 
be furnished, manned and maintained by the Admiralty at the cost 
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of the Colonies and to be located in Australian waters. In 1887, 
Admiral Tryon proposed a naval force to be managed by the Colonies 
in times of peace and to be under the Admiralty in time of war. 
These proposals resulted in the Naval Agreement of 1887T891 by 
which Australian Colonies granted a subsidy of £126,000 to the 
Admiralty towards the up-keep of an auxiliary squadron in Aus- 
tralasian seas. 

Admiral Tryon acquiesced in the subsidy, as a temporary 
measure only. In his public writings his views were expressed in 
the following words : — ‘‘ It is not a mere subsidised force that will 
do what is wanted. It is not only^money that is required to produce 
effective forces, but it is the personal service of our countrymen all 
over the World ; it is blood rather than gold, that is the basis of 
every true force ; and to awaken the true spirit, the Government of 
each Colony, the people of each Colony, should manage, as far as 
possible, their local forces during time of peace. Unless they do so 
the burden of cost will be irksome, and the interest of the people in 
their maintenance — which is a first factor for success — ^will not be 
evoked.” 

Admiral Penrose Fitzgerald, in his Life of Admiral Tryon, 
published in February 1897, wrote : — “ Whatever the future may 
have in store for them (Australians) — federation, monarchy, republic, 
or some new and, as yet, unheard of form of government — it is 
certain that their extensive maritime interests will eventually 
require a powerful navy for their protection ; and it will be on record 
in the archives of the various Australasian Governments that 
Admiral Tryon had more to do with the initiation of that navy 
than any other man.” 

The importance and necessity of Australia participating in the 
sea power of the Empire was, shortly before, and after the establish- 
ment of Federation, strongly advocated by a small number of naval 
officers, public men and press writers. Public and official opinion 
was, at that time, apparently satisfied with the subsidy system, 
under which Australia had contributed the total sum of £2,401,774 
and New Zealand gave £480,355 to the Admiralty towards the 
up-keep of the auxiliary squadron in Australasian waters. In course 
of time, however, opposition to the subsidy increased, and a number 
of daring men began to attack it and to advocate the adoption 
of an Australian Navy on the lines suggested by Admiral Tryon. 
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The public were reminded that Admiral Tbyon was the first to 
support the personal participation of Australians in the work of 
naval defence, in preference to a money contribution. 

A Naval Conference was held in Melbourne in August 1899 in 
which the following naval officers took part : — Captain W. R. Cbes- 
WELL, Naval Commandant, South Australia ; Captain Fbancis 
Hixson, Commanding New South Wales Naval Forces ; Commander 
F. Tickell, V.N., Commanding Victorian Naval Forces and Captain 
R. M. Collins, Secretary for Defence, Victoria ; Commander Walton 
Drake, Acting Naval Commandant, Queensland, Resolutions 
were adopted which called attention to the fact that there was every 
indication that the Pacific would play a part in the future, analogous 
to that of the Mediterranean in the past, as an arena of national 
contending forces. “ France, Russia and Japan have established 
naval bases, and possess powerful fleets in the seas to our north. 
Every consideration, both of defence and the position of influence of 
Australia as ' the new power in the Pacific,’ will demand from those 
responsible for the organization of Federal defence the recognition 
of the primary importance of naval provision.” The view gained 
ground that however convenient the subsidy system was, a cash 
nexus was not the most effective means of welding together the 
Empire. 

Captain Robert Collins, at one time secretary for defence of 
the Colony of “ Victoria, and afterwards secretary for defence under 
the Commonwealth, published a valuable memorandum dated 27th 
September 1900 based on the report of the Naval Conference in 
in which he wrote : — So far, the Australian Colonies have estab- 
lished small local naval forces, costing in the aggregate about 
£65,000 a year, and they combine in a subsidy of £126,000 per 
annum to the Imperial Government for the maintenance of the 
Australian Squadron. When the Australian Squadron was first 
established it was understood in Australia that it would form the 
means of drilling and training Australian seamen, and thus develop 
Australian naval efficiency. This has not been the result. Thus, 
whilst the military defences of Australia have assumed some definite 
policy and organization, naval defences are embryonic and unorgan- 
ized. But it is important to Australia, from her geographical 
position and her manifest maritime future, to develop her own local 
resources. This cannot be done if her naval defence is restricted to 
the payment of subsidies. A scheme for raising and maintaining 
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naval reserves available for service in Her Majesty’s fleet requires to 
be matured. Provision would have to be made for suitable vessels 
at the chief colonial ]ports, on which the reserves could drill and 
periodically go to sea.” 

In 1902 Captain (afterwards Admiral) W. R. Cueswell, 
C.M.G., then Naval Commandant of Queensland, proposed that the 
Commonwealth Defence Departmept should purchase four cruisers 
at a capital cost of £300,000 each, and man and equip them for the 
naval defence of the Commonwealth. This proposal, however, was 
not entertained by the Government* Then came the Imperial 
Conference in London and the Naval Agreement Act of 1903. 
Not discouraged by the failure of his first suggestion Captain Cres- 
WELL, who in 1904 had become Director of the Commonwealth 
Naval Forces, in 1905 submitted another scheme for the purchase 
of three new cruiser destroyers to be used for open sea scouting and 
patrolling the trade routes, also 16 coastal destroyers and 15 torpedo 
boats. 

In September 1906 another plan of Australian naval defence 
was formulated by Captain Creswell, C.M.G., This plan included 
three ocean going destroyers of the Tartar and Afridi type, 13,000 
tons each, one ocean going destroyer of 800 tons ; 16 coastal 

destroyers of the River Class and 4 flrst class torpedo boats of 
157 t6ns each, to be associated with the British Navy in such a 
way that there could be periodical changes of officers and men for 
instructional purposes. Shortly afterwards Mi\ Deakin, then 
Prime Minister, informed the House of Representatives that the 
Government intended to recommend the adoption of a portion of 
the scheme, viz , 8 coastal destroyers and 4 first class torpedo boats. 
These, he said, were the best tried, best known and most economical 
of the naval proposals that he was aware of. 

In 1907 an Imperial Conference was held in England at which 
Mr. Deakin represented the Commonwealth Government. At that 
conference the Admiralty, represented by Lord Tweedmouth, the 
First Lord, said the Dominions could either continue the naval 
subsidy, repeal the subsidy or supplement the subsidy by a local 
force of small craft destroyers or submarines. The Imperial Govern- 
ment, he said, would not press for contributions of men or money, 
but would welcome the co-operation of the Dominions in whatever 
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form they thought it was most desirable. This was indeed a great 
change in the attitude of the British Admiralty on the question of 
naval defence and co-operation. 

Upon Mr. Deakin’s return to Australia from the Imperial Con- 
ference, in December, 1907, he abandoned his proposals of September, 
1906, and referring to the 1906 scheme he described it as an isolated 
little service which would never be progressive ; he was impressed 
with the necessity of an Australian Naval Force when established, 
being on a larger scale and working more in unison with the British 
Fleet. Mr. Deakin proposed to enter into negotiations with the 
Admiralty for the provision and payment of 1,000 Australian sea- 
men to serve in the British navy for training and instructional 
purposes. He also proposed an addition or supplement to the 
subsidy in the shape of 6 destroyers and 9 submarines to be pro- 
vided, manned, maintained and controlled by the Commonwealth. 

Parliamentary troubles, however, prevented Mr. Deakin giving 
effect to his plans and proposals, with one exception ; in June 190S 
he introduced a bill into the House of Representatives entitled the 
Coast Defence Appropriation Act, by which the sum of £250,000 was 
set aside out of surplus revenue and appropriated for the special 
purpose of Australian coastal defence. Mr. Deakin did not give fuU 
particulars of the proposed application of the vote which was carried 
unanimously in Parliament on the understanding that no money 
would be spent under this appropriation unles's and until full par- 
ticulars of the purposes and destination should be presented to 
Parliament. Shortly afterwards, namely, in November 1908, the 
second Deakin Ministry was defeated and retired from office ; it 
was succeeded by the first Fisher Ministry which remained in office 
until the 1st June 1909. It was during the official career of this 
Labour Government that the famous Dreadnought agitation occurred 
in Australia under the following circumstances : — 

The instinct of all Britishers in all parts of the world to defend 
their race and country in time of danger was strongly aroused 
throughout the Empire in the month of March 1909, caused by a 
statement made in the Flouse of Commons by Mr. McKenna, First 
Lord of the Admiralty, that the naval supremacy of Britain was 
threatened by Germany. The House of Commons is not commonly 
a place of emotion, but it is said that after the speeches which 
explained the naval position at that momentous crisis there was a 
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pause, during which no one rose to speak and all sat mute and 
stunned beneath the weight of the most sensational announcement 
ever made in the House of Commons since the time of Napoleon 
Buonaparte: The World's Work, August 1909. 

Mr. McKenna’s disclosure found nothing ready except an 
abstract desire that the Dominions should contribute in some form 
towards British naval power. Throughout the British Dominions 
the response was immediate and electrical. A great wave of patriot- 
ism swept over the British people, and a universal demand arose in 
favour of the reinforcement of the navy by colonial and over-sea 
assistance. The Dominion of New Zealand promptly made an 
offer of two Dreadnoughts ; and a public movement in favour of a 
similar offer soon gathered momentum throughout the length and 
breadth of Australia. The Fisher Ministry, however, refused to 
support the movement in favour of Australia granting a Dreadnought. 
It was resolved to spend the sum of £250,000 appropriated by Mr. 
Deakin’s Coast and Harbour Defence Act in coastal destroyers 
Accordingly the Fisher Government sent orders to Great Britain 
for the preparation of designs and the construction of three 
destroyers to be known as the Australian River Class. Orders 
were given by the High Commissioner and the construction of the 
destroyers was commenced and prosecuted ; they afterwards re- 
ceived the names of the Yarra, Parramatta and the Warrego. 

The defects of Mr. Fisher’s scheme were that it contemplated 
simply a local navy, and a local destroyer policy only. It had no 
reference to the British Fleet or Australia’s participation in sea 
power. Mr. Fisher strongly denounced the Dreadnought proposal 
as “ a mere spectacular display. ’ ’ He did not perceive that destroyers 
and submarines, such as came within his scheme, were mere small 
crafts and mere incidents of the main fleet. Referring to Mr. 
Fisher’s scheme, The Age of the 23rd March, 1909, wrote : — “ Mr. 
Fisher has failed to grasp the fact that our local navy would lose its 
raison d'etre if Britain were to lose her naval pre-eminence in European 
waters. This is the great peril which faces the Empire at this 
moment and which must continue to menace the entire Imperial 
fabric until Britain’s battleship efficiency is made supreme.” 

The Deakin-Cook Ministry succeeded the first Fisher Ministry 
and held office from 2nd June 1909 to 26th April 1910. On 6th 
June, immediately after its assumption of office, Mr. Deakin, the 
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Prime Minister of the new Fusion Government, sent a cablegram to 
the Imperial Government, offering a Dreadnought as Australia’s gift 
to the British Navy, or naval assistance in any other form desired 
by the Imperial Government. On the 9th June a reply was received 
thanking the Commonwealth Government and cordially accepting 
the o:ffer. Referring to these messages The Times wi’ote : — Aus- 
tralia has the honor to be the second Dominion to offer a Dreadnought. 
The gratitude with which His Majesty’s Government accepts the 
offer will be shared to the full by the whole nation, as well as by the 
citizens in the oversea Dominions.” 

The Imperial Government had, in the meantime, made arrange- 
ments for the convening and holding of a Naval Conference in 
England to consider the question of naval defence generally, and 
the share which the Dominions should take therein. At this con- 
ference the Commonwealth Government was represented by an 
honorary Minister (Colonel Foxton of Queensland), who was accom- 
panied by naval and military expert advisers. It was agreed, with 
the concurrence of the Admiralty that the then Naval Subsidy 
should be abolished and that instead thereof the Commonwealth 
of Australia should provide a fleet unit, consisting of an armoured 
cruiser of the Indomitable class, three unarmoured cruisers of the 
Bristol class, six destroyers of the improved '‘River” class, and 
three submarines of “ C ” class ; since altered to two submarines 
of “ E ” class ; also the necessary auxiliaries, such as docks and 
depot ships, for this fleet, which is to form a complete naval unit, 
and be one of the three divisions of the Eastern fleet. It was 
stated that the British Government might provide an addition to 
this fleet. The cost of construction at English prices would be 
about £3,750,000, and the estimated annual cost about £750,000. 
Of this sum the Imperial Government offered to contribute £250,000, 
but the Commonwealth Government decided to bear the whole 
cost. 

The war ships actually ordered by the Deaejn-Cook Ministry, 
in pursuance of this agreement, before they left office were, an 
armoured cruiser (now called a battle cruiser), which afterwards 
received the name of Australia and two smaller cruisers the Mel- 
bourne and the Sydney. The remaining elements of the fleet unit, 
including two submarines and three other destroyers, which received 
the name of the Torrens, Swan and Huon, were subsequently 
ordered by the second Fi»her Ministry which took office on 27th 
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April 1910 and proceeded to loyally carry out the programme con- 
curred in by the Admiralty. 

Meanwhile the construction of the three destroyers ordered by 
the first EiSHisn Ministry namely, the Parramatta, Yarra and Warrego 
was proceeding. The Parramatta was built at Govan-on-Clyde, 
launched and christened 9th February 1910, commissioned Septem- 
ber 1910, arrived ki Australia December 1910. The Yarra was 
launched and christened at Dumbarton the 9th April 1910, com- 
missioned in September 1910, arrived in Australian waters Decem- 
ber 1910. The Warrego, builb in Great Britain, was shipped to 
Sydney in parts and re-erected in the Government dockyard Cocka- 
too Island, christened and launched on the 4th April, 1911, com- 
missioned on the 1st June, 1912. 

The Yarra and Parramatta left Portsmouth on the 19th Sep- 
tember 1910 on their voyage to Australia, manned by crews which 
had been sent from Australia to work them. The Admiralty loaned 
thirty ratings to furnish the complements. The Admiralty also 
arranged for the cruiser H.M.S. Gibraltar to sail to Australia in 
company with the destroyers. She accordingly kept in touch with 
the destroyers throughout the voyage ; they arrived in Australian 
waters December 1910. 

These destroyers are each of 700 tons displacement, with a 
length of 245 feet ; beam of 24 feet 3 inches ; draft, 8 feet 11 inches 
depth 14 feet 9 inches. They have turbines, water-tube boilers and 
oil fuel, and have a legend speed of 26 knots. The armament 
consists of one 4 inch 30-pounder, three 12 pounders, and three 
18-inch deck discharge tubes for torpedoes. The radius of action 
at cruising speed is nearly 3,000 miles. The complement is 66 
officers and men. Three other destroyers, the Torrens, Swan and 
the Huon, were built by the Commonwealth at Cockatoo, and two 
submarines of the ‘‘ C ’’ class were obtained from England. 

The battle cruiser Australia ordered by the De akin -Cook 
M inistry was placed in construction by the British Admiralty early 
in 1910 ; tenders being invited in January of that year. The first 
portion of the keel was laid on 23rd June 1910, the cruiser was 
launched on 25th October 1911 ; completed in November 1912 ; 
commissioned in June 1913, and arrived in Australian waters in 
September 1913. The ship is of the Dreadnought type ; Indomit- 
able class ; about 19,200 tons, with turbine engines. Her speed is 
26 knots, her armament eight 12-inch and sixteen 4-inch guns, and 
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five torpedo tubes She has an 8-inch armour belt amidships, and 
a 4-inch belt at the ends. The estimated total cost of the vessel 
is £1,800,000. 

The light cruisers afterwards named the Melbourne and Sydney 
were ordered by the Deakin-Cook Ministry in 1909 to be built in 
Great Britain. The keel of the Sydney was laid on the 11th Febru- 
ary 1911, and that of the Melbourne on the 4th April 1911. Both 
these cruisers arrived in Australian waters in 1913. 

The third cruiser, named Brisbane, was built at the Common- 
wealth dockyard in Sydney. Pending the completion of the Bris- 
bane the Admiralty lent to the Commonwealth, from the Royal 
Navy, the cruiser Encounter for service in the Australian navy. 
In March 1913, the Admiralty presented to the Commonwealth 
the cruiser Pioneer for service in the Australian navy. 

Admiral Henderson’s Visit. 

In the year 1910 the Fisher Government sent an invitation to 
Admiral Sir Reginald Henderson to visit Australia and advise 
upon naval matters generally. His rexoort submitted in 1911, 
after an inspection of the various Australian capitals the coast 
line and ports of the Continent, recommended the provision of 
fifty-two vessels and 15,000 men ; expenditure on construction, 
works, etc., £40,000,000, with an ultimate annual naval vote of 
£4,794,000. Six naval bases, and eleven sub-bases, were recom- 
mended. The fifty-two vessels would consist of eight armoured 
cruisers, ten protected cruisers, eighteen destroyers, twelve sub- 
marines, three depot ships, one fleet repair ship and the construc- 
tion would extend over twenty-two years. The annual cost of 
personnel would be £601,000 in 1913-14, and would increase to 
£2,226,000 in 1933-34. Annual cost of maintenance of ships in 
commission would be £262,000 in 1913-14, rising to £1,226,000 in 
1933-34. Annual expenditure on construction and maintenance 
of ships would increase from £2,349,000 in 1913-14 to £4,824,000 in 
1932-33. The strength of the fleet would be twenty-three ships in 
1918, forty-eight ships in 1928, and fifty-two ships in 1933. In 
the earlier years portion of the crews would be obtained from Great 
Britain, but this would cease in the period 1923-28. 

Australia’s Share in Sea Power. 

The Secretary of the Navy, Mr. Macantdie, has, at the request of 
the author, kindly prepared for inclusion in this work, the two 



444 


AUSTRALIA AND SEA POWER. [Sec. 51 (vi.). 


following tables : one showing ships comprising the Royal Australian 
Navy at the outbreak of the Great War in Ausust 1914, and the 
other showing the ships of the Royal Australian Navy commis- 
signed since the commencement of hostilities. All of these vessels 
have shared in the naval defence of Australia and several of them 
have co-operated in actual fighting with the Grand Fleet of the 
Empire. 

LIST OF SHIPS OF THE ROYAL AUSTRALIAN NAVY AT THE 
OUTBPEAK OF WAR. 


Vessel. 

Description. 

Displacement. 

Power. 

Australia . . 

Battle crmser . . 

Tons. 

19,200 

44,000 h p. 

Guilders 

1st class torpedo boat 


Countess of Hopetoun 

1st class torpedo boat 



Encounter 

Light cruiser 

5,880 

12,500 h.p. 

Gayundah . . 

Gunboat 

360 

400 h.p. 

Melbourne . . 

Light cruiser 

5,600 

22,000 h.p. 

Parramatta 

Torpedo boat destroyer . . 

700 

12,000 h.p. 

Pioneer 

' Light cruiser 

2,200 

7,000 h p. 

Protector . . 

Gunboat 

920 

1,641 h.p. 

Sydney 

Light cruiser 

5,600 

22,000 h.p. 

Warrego 

Torpedo boat destroyer . . 

700 

12,000 h.p. 

Yarra . . . . 

Torpedo boat destroyer . . 

700 

12,000 h.p. 

A.E. 1 . . . . I 

Submarine 

800 

1,750 h.p. 

A.E,2 .. .. 1 

Submarine 

800 

1,750 h.p. 


LIST OF SHIPS OF THE ROYAL AUSTRALIAN NAVY COMMISSIONED 
SINCE THE OUTBREAK OF WAR. 


Vessel. 

Description. 

Displace. 

ment. 

Power. 

Date commissioned. 

Brisbane 

Light crmser 

tons. 

5,400 

25,000 h.p. 

31st October 1916. 

Fantome * 

Sloop 

1,070 

1,400 kp. 

27th October 1917. 

Buon 

Torpedo boat destroyer 

700 

10,600 kp. 

14th December 1915. 

Kurumba f . . 

Fleet Auxiliary (Oiler) 

— 

— 


Mourilyan f . . 

Armed Patrol Vessel 

1,349 

— 

23rd May 1918. 

Coogee f . . 

Armed Patrol Vessel 

762 

— 

20th May 1918. 

Platypus f . . I 

Submarine Depot Ship 

3,476 

2,650 h.p. 

21st March 1917. 

Psyche * . . 

Light cruiser 

2,135 

5,000 h.p. 


Sleuthf late Enai 

Patrol vessel 

108 

160 li.p. 

17th December 1917. 

Swan 

' Torpedo boat destroyer 

700 

10,600 h.p. 

16th Ausugt 1916. 

Torrens 

Torpedo boat destroyer 

700 

10,600 h.p. 

3rd July 1916. 

Una (late Komet 

Sloop 

1,438 

1,350 h.p. 

17th November 1914. 

German Navy) 





* Lent from Royal Navy for war service. 

f Lent to Royal Navy since date of commissioning for service in North Sea. 
% Hired for war service. 
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A complete record of the history and establishment as well as 
the achievements of the Royal Australian Navy during the war 
would fill a large and interesting volume. In the following summary 
of its performances each paragraph gives a flashlight view of stirring 
work done by the Navy which would make thrilling passages in 
such a history. 

(1) Capture of Samoa, 

(2) Capture of German New Guinea, 

(3) Destruction of Emden by H.M.S. Sydney. 

(4) Convoy duty with Australian troops, 

(5) Protection of Australian trade routes, 

(6) Service on China Station based on Singapore, countering 
enemy plots, 

(7) Service in West Indies, patrolling off New York (light 
cruisers Melbourne and Sydney), 

(8) Service in Mediterranean combating submarine menace 

(destroyers Yarra, Warrego, Parramatta, Torrens, Huon 
and Swan), 

(9) Service at Dardanelles where submarine AE2 was lost, 

(10) Service in the North Sea with the Grand Eleet (H.M.A.S. 
Australia, Melbourne and Sydney). 

The Cost of Sea Power. 

The capital expenditure involved in the construction and 
establishment of the Royal Australian Navy, including the estimate 
for the year 1918-19 amounts to £5,868,000. 

The estimated cost of manning, maintaining and working the 
Australian Fleet during the whole period of the war, is £23,000,000 
sterling, that is, of course, additional to the capital expenditure. 

The foregoing facts and figures demonstrate in bold relief the 
soundness of the policy which promoted the establishment of an 
Australian Navy, and this realized the prediction of the writer in 
The Times on the eve of Australian Federation, that a new British 
power was about to appear in the Pacific Ocean. 
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51. (vii.) Lighthouses, lightships, beacons and buoys. 

LEGISLATION. 

Lighthouses (Fisher-Hughes) Act 1911. 

The Commonwealth Government is empowered to make aii 
agreement with any State or person for the acquisition by the 
Commonwealth of an\^ light-house or marine mark, and to erect 
light-houses and marine marks within the jurisdiction of the Com- 
monwealth. 

It contains the necessary provisions for the protection of 
Commonwealth lights and marks, for removing misleading lights 
or marks, and for imposing light dues which are to supersede the 
light dues previously imposed by the States. 

61. (viii.) Astronomical and meteorological obser- 
vations : 

LEGISLATION. 

Meteorology (Deakin-Groom) Act 1906. 

The Governor-General is empowered to establish meteorological 
observatories, and to appoint a Commonwealth Meteorologist, who 
may, under the direction of the Minister, be charged with — the 
taking and recording of meteorological observations ; the fore- 
casting of weather ; the issue of storm-warnings ; the display of 
weather and flood signals ; the display of frost and cold-wave 
signals ; the distribution of meteorological information ; and such 
other duties as are prescribed by regulation to give effect to the Act. 

The Governor-General may enter into an arrangement with the 
Governor of any State in respect of the transfer to the Common- 
wealth of any observatory , the taking and recording of meteor- 
ological observations by State officers ; the inter-change of meteor- 
ological information between the Commonwealth and State author- 
ities ; and incidental matters. 

The Governor-General may also enter into arrangements with 
the Governments of other countries for the interchange of meteor- 
ological information and incidental matters. 
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51. (IX.) Quarantined^; 

§ 57. [ QUARANTINE.] 

LEGISLATION. 

The Quarantine (Deakin) Act 1908. 

The Quarantine (Fisher) Act 1912. 

The Quarantine (Hughes) Act 1915. 

The Quarantine (Consolidated) Act 1908-15. 

Scope of Quarantine. 

The Consolidated Act opens with a definition of quarantine, ^ 
which is declared to mean measures for the inspection, exclusion, 
detention, observation, segregation, isolation, protection, treatment, 
sanitary regulation and disinfection of vessels, persons, goods, 
things, animals, or plants, and having as their object the prevention 
of the introduction or spread of disease or pests affecting man, 
animals or plants. 

A definition is then given of the following expressions, namely : 
— “ Disease ” in relation to animals means glanders, farcy pleuro- 
pneumonia contagiosa, foot and mouth disease, rinderpest, anthrax, 
Texas or tick fever, hog cholera, swine plague, mange, scab, surra, 
dourine, rabies, tuberculosis, actinomycosis, variola ovina, or any 
disease declared by the Governor-General by proclamation to be a 
disease affecting animals : 

‘‘ Disease ” in relation to plants means any disease or pest 
declared by the Governor-General by proclamation to be a disease 
affecting plants : 

“ Quarantinable disease ” means small-pox, plague, cholera, 
yellow fever, typhus fever, or leprosy, or any disease declared b]y 
the Governor-General, by proclamation, to be a quarantinable 
disease. 

Administration. 

The Act then proceeds to make provision for an administration 
of quarantine laws and regulations. There is to be a Director of 
Quarantine who shall, under the Muiister, be charged with the 
execution of this Act and the regulations thereunder. 
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There are also to be chief quarantine officers for such divisions 
of quarantine as the Governor-General thinks fit, who shall have 
such powers and functions as are conferred upon them by this Act 
or the regulations. 

All quarantine officers (including chief quarantine officers) shall 
perform their powers and functions under and subject to the direc- 
tions of the Director of Quarantine. The Governor-General is 
authorized to appoint all other quarantine officers necessary for 
carrying out the Act. 

Quarantine Powers. 

The Governc r -General may enter into an arrangement with 
the Governor of any State in respect of all or any of the following 
matters : — The use of any State quarantine station or other place 
as a quarantine station under this Act, and the control and manage- 
ment of any such quarantine station ; also in matters necessary 
or convenient to be arranged in order to enable the Commonwealth 
quarantine authorities and the State health or other authorities to 
act in aid of each other in preventing the introduction or spread of 
diseases affecting man, animals, or plants. 

The Governor-General may by proclamation declare any ports 
in Australia to be first ports of entry for oversea vessels ; declare 
any ports in Australia to be ports where imported animals and plants 
or any particular kinds of imported animals or plants may be landed ; 
appoint places on land or sea to be quarantine stations for the 
performance of quarantine by vessels, persons, goods, animals, or 
plants ; prohibit the introduction into Australia of any noxious 
insect or any pest, or any disease germ or microbe, or any disease 
agent, or any culture virus or substance or article containing any 
noxious insect, pest, disease germ microbe, or disease agent ; pro- 
hibit the importation into Australia of any articles likely, in his 
opinion, to introduce any infectious or contagious disease ; prohibit 
the importation into Australia of any animals or plants, or any parts 
of animals or plants ; {g) prohibit the removal of any animals, 
plants, or goods, or parts of animals or plants, from any part of the 
Commonwealth in which any quarantinable disease, or disease 
affecting animals or plants, exists, to any part of the Commonwealth 
in which the disease does not exist ; {K) declare any part of the 
Commonwealth in which any quarantinable disease or any disease 
or pest affecting animals or plants exists to be a quarantinable 



Sec. 51 (IX.).] 


QUARANTINE. 


449 


area , {i) or declare that any vessel, persons, animals, plants, or 
goods in any quarantine area, or in any part of the Commonwealth 
in which any quarantinable disease, or any disease or pest affecting 
plants or animals, exists, shall he subject to quarantine. 

The power of prohibition under this section shall extend to 
authorize prohibition generally or with limitations as to place and 
subject-matter, and either absolutely or subject to any specified 
conditions or restrictions. 

The powers conferred on the Governor-General by this section, 
in relation to the matters specified in paragraphs {g), (h) and (i) of 
sub-section 1, so far as they relate to animals or plants or any 
disease affecting animals or plants shall, as regards a part of the 
Commonwealth being a State or part of a State, only be exercised 
in cases where the Governor-General is satisfied that the exercise of 
those powers is necessary for the purpose of preventing the spread of 
a disease or pest affecting animals or plants, beyond the boundaries 
of that State. 

The following vessels are declared to be subject to quarantine 
Every oversea vessel until pratique has been granted or until she 
has been released from quarantine ; every vessel (whether an 
Australian vessel or an overseas vessel) on board which any quaran- 
tinable disease or disease which there is reason to believe or suspect 
to be a quarantinable disease has broken out or been discovered 
(notwithstanding that pratique has been granted or that she has 
been released from quarantine) ; and every vessel which is ordered 
into quarantine by a quarantine officer. 

The following persons shall be subject to quarantine : — Every 
person who is on board a vessel subject to quarantine, or who has 
been on board the vessel (being an oversea vessel) since her arrival 
in Australia ; every person infected with a quarantinable disease 
and every person who has been in contact with or exposed to infec- 
tion from any person or goods subject to quarantine. 

The following goods shall be subject to quarantine : — All goods 
which are on board a vessel subject to quarantine, or which have 
been on board the vessel (being an oversea vessel) since her arrival 
in Australia ; all goods infected with a quarantinable disease ; 
and all goods which have been in contact with or exposed to infec- 
tion from any person or goods subject to quarantine. 


L.P. 
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All vessels, persons, and goods subject to quarantine shall 
continue to be so subject from the time when they became subject 
to quarantine until they are released from quarantine or until 
pratique has been granted. 

A quarantine officer may, by order in writing, order into quaran- 
tine any vessel, person, or goods (whether subject to quarantine or 
not), being or likely to be, in his opinion, infected with a quarantin- 
able disease or a source of infection with a quarantinable disease. ' 

Quarantine of Animals and Plants. 

No person shall land any imported animals or plants in any port 
or place in Australia except a port declared by proclamation to be 
a port where the imported animals or plants may be landed. 

No imported animals or plants, and no hay, straw, fodder, 
litter, fittings, clothing, utensils, appliances, or packages used on any 
vessel in connection with imported animals or plants shall, until 
released from quarantine, be moved, dealt with, or interfered with 
except by authority and in accordance with this Act and the regu- 
lations. 

No imported animals or plants, and no hay, straw, fodder, 
litter, fittings, clothing, utensils, appliances or packages used on any 
vessel in connection with imported animals or plants shall be landed 
or removed from the vessel until a permit for their landing or removal 
from the vessel has been granted by a quarantine officer. 

Expenses of Quarantine. 

The master, owner and agent, of any vessel ordered into quaran- 
tine, or of any vessel from which any person is removed to perform 
quarantine, shall severally be responsible for the removal of the 
passengers and crew to the quarantine station ; the care and main- 
tenance of the passengers and crew while detained at the quarantine 
station ; and the conveyance of the passengers from the quarantine ' 
station to their ports of destination ; and the medical surveillance 
of persons released under quarantine surveillance, and shall supply, 
to the satisfaction of the Minister, all such service attendance, meals, 
and other things as are required for those purposes, including domes- 
tic and laundry service, medicines, medical comforts, nursing, and 
attendance for the sick. 
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The master, owner or agent, of the vessel may arrange with the 
Minister for the carrying out of any responsibility under this section 
and for the payment of the expenses thereof, but in any case the 
Minister may take action if he thinks it necessary to do so, and any 
expense incurred shall be paid by the master, owner, or agent, of 
the vessel to the Commonwealth. 

A passenger shall not be liable to compensate the master, owner, 
or agent for any cost incurred by the master, owner, or agent under 
this section, and any contract or stipulation purporting to impose 
any such liability upon him shall to that extent be null and void. 

The master, owner, or agent, of any vessel ordered into quaran- 
tine, or ordered to be cleaned, fumigated, disinfected, or treated, 
shall pay all costs incurred in the cleaning, fumigation, disinfection, 
or treatment, of the vessel, or of any goods or things taken from the 
vessel. 

Before permitting any persons, goods, personal effects, or things 
to leave or be removed from a vessel ordered into quarantine, the 
quarantine officer may require the master, owner, or agent, of the 
vessel to give security to the satisfaction of the quarantine officer 
that all responsibilities under this Part of the master, owner, and 
agent of the vessel, in respect of those persons, goods, personal 
effects, or things shall be faithfully carried out. 

The owners and agents of any vessel subject to quarantine 
shall pay to the Commonwealth all expenses incurred by it in pro- 
viding persons, who were removed from the vessel in order to per- 
form quarantine, with passages to their ports of destination. 

Any person detained in quarantine, who is not one of the 
crew or passengers of a vessel ordered into quarantine, shall, if he 
is reasonably able so to do, and is thereunto required by the Minister, 
pay to the Commonwealth the cost of any food and medicines sup- 
plied to him and those dependent on him during their removal to, 
or detention in quarantine. 

Quarantine generally. 

“ The prevention of disease is the essence of quarantine law. 
Such law is directed not only to the actually diseased, but to what 
has become exposed to disease ” : Smith v. St. Louis, <&c. Railway, 
(1901) 181- U.S.,' at pp. 255^256. To quarantine ” persons means 
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to keep them, when suspected of having contracted or been exposed 
to infectious disease, out of the community, or to confine them to a 
given place therein, and to prevent intercourse between them and 
the people generally of such community. 

Land Quarantine. 

Numerous State Acts in America apply the term quarantine 
to measures for the prevention of the spread of diseases within the 
State. Thus the Statutes of Alabama enable any town to establish 
a quarantine ground, and enable the local authorities, not only to 
prescribe quarantine to vessels and to persons and things on board, 
but also to compel any person coming into the town by land to 
perform quarantine : Code of 1876, sections 1507-12 ; Greensboro, 
V. Ehremeich, (1886) 60 Amer. Rep., 130. The Charter of the Town 
of Kosciusko (Miss.) empowers the municipal authorities to make 
quarantine regulations for the health of the town : Kosciusko v. 
Slomberg, (1891) 24 Amer. St. Rep, 281. The Constitution of 
Georgia, Art. 7, paragraph 6, empowers county officials to levy a 
tax for the performance of ‘‘ quarantine ” ; Daniel v, Putnam 
County, 113 Georgia, 570. Inter-state quarantine lines for cattle 
were authorized by Texas : Rev. Stat. 1895, Art. 5043 (c) ; see 
Smith V. St, Louis, c^c. Railway, 181 U.S., 248. Quarantine on 
land boundaries is also provided for by the United States Acts of 
29th April 1878, ch. 66, and 19th June 1906, ch 3433. Note by 
Sir Robert Garran. 

Defects of Commonwealth Law. 

The legislative power of the Commonwealth Parliament with 
respect to the subject matter of Quarantine is not, by the Constitu- 
tion, limited in its definition as a matter of substance, nor is it re- 
stricted in its area of operation. The power is not broken by State 
boundaries. It covers all possible quarantine jurisdiction through- 
out the length and breadth of Australia from ocean to ocean. The 
Constitution treats the power as one and indivisible ; vested in the 
Commonwealth as plenary in grant as such power could be exercised 
by the British Parliament. 

Now for the definition of Quarantine. It means that legislative 
power, as understood in all English-speaking communities, upon the 
establishment of the Commonwealth in 1901. Parliament cannot 
enlarge the definition nor the grant as so understood. The inter- 
pretation placed by the Commonwealth Parliament on the term 
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quarantine as given in the Act of 1908, amended by the Act of 1912- 
1915, is . measures for the inspection, exclusion, detention, 
observation, segregation, isolation, protection, treatment, sanitary 
regulation, and disinfection of vessels, persons, goods, things, animals 
or plants, and having as their object the prevention of the intro- 
duction or spread of diseases or pests affecting man, animals or 
plants ” 

In exercising its legislative power in the Acts of 1908, of 1912, 
and of 1915, Parliament has taken less than the whole power con- 
tained in the Constitution and even less than its own definition of 
its power in its own Act. It has taken over only part of the power 
and left the balance to the States The subject of quarantine has 
not been federalized as it ought to have been done Parliament does 
not occupy the whole possible field of quarantine legislation. Par- 
liament, possibly yielding to the tender susceptibilities of the 
States did not desire to interfere with the health laws and regulations 
of the States. On a subject of such vital and national importance 
it has only Igeislated in a half-hearted manner without adequate 
regard as to the requirements of the situation. For the recent 
failure and break-down of federal quarantine laws (January and 
February, 1919) experienced in the first great trial of strength and 
efficiency, the Constitution itself is not to blame. If anyone is to 
blame, it is the Federal Parliament and its advisers, and in a second- 
ary degree the State Governments and their advisers for their limited 
vision and short-sighted policy in not completely federalizing the 
power. 

The quarantine laws of the Commonwealth, as contained in 
the above recited Acts, limits the Federal authority — 

1. To vessels, persons and goods imported into Australia from 
beyond the seas and to limited proclaimed areas wdthin Australia. 

2. To animals and plants within Australia declared by proclama- 
tion to be the subject of quarantine. 

Under this limited legislation the Commonwealth Government 
has no effective authority to proclaim a State a quarantine area 
and to exercise sovereign power therein. For the limited purpose 
of quarantine control over animals and plants the power may be 
considered to be federalized and the Commonwealth can occupy the 
whole field of jurisdiction to the exclusion of the States, but with 
respect to persons and other goods^ not being animals and plants, 
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the Commonwealth sovereign and exclusive authority is restricted 
to such persons and goods coming from across the seas. This limited 
assumption of power by the Federal Parliament, leaves the whole 
residue of potential authority including the police, health and 
sanitary jurisdiction of the States in the hands of the States. 

With respect to inter-state traffic, the mandatory provisions 
of section 92 of the Constitution intervene. It reads as follows : — 
“ On the imposition of uniform duties of customs, trade, commerce 
and intercourse among the States whether by means of internal 
carriage or ocean navigation shall be absolutely free.” 

The High Court has decided on the case of The King v. Smithers ; 
Kx parte Benson, 16 C.L.R., 99, that the scheme of Federal union, 
as well as the express terms of section 92 largely curtails the original 
police powers of the States with respect to preventing passenger 
traffic into and through the States. The police powers of the States, 
including their quarantine authority have been largely cut down by 
the absolute mandate of section 92, that “ intercourse shall be 
absolutely free.” This section would, no doubt, be construed to 
prohibit the States from interfering with the free traffic of healthy 
passengers across the borders. It would also reasonably prevent 
the States from prohibiting the transit of goods across the borders 
even for alleged quarantine purposes. The mandate of the Con- 
stitution would be stronger and more effective than any reserved 
powers of the States, but there would be a natural limit to the 
operation of the Constitutional mandate. The States might allow 
goods and passengers to cross their borders but immediately upon 
their entering the State domains and mingling among the mass of 
State population and State property they would, in the existing 
state of quarantine law, become liable to State laws. 

All these debatable questions might have been avoided if the 
Federal Parliament had exercised its undoubted authority under 
the Constitution and dealt generally, and exhaustively, with the 
question of quarantine restrictions and control and taken to itself 
all the necessary powers. 

Federal laws with reference to quarantine would be on the 
same plane as section 92 of txie Constitution. If there were any 
conflict between the mandate of section 92 and Commonwealth 
quarantine legislation, there could be no doubt that the safety of 
the State and the preservation of the health of the community would 
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be allowed to prevail over all other considerations. Whilst, there- 
fore, State laws with reference to quarantine would be subordinate 
to the constitutional mandate, Federal laws would in the end prevail. 
This would secure certainty as well as uniformity of law in dealing 
with quarantine. 

Inter-state Agreement. 

At a conference of Commonwealth and State Premiers held on 
27th November 1918, at which the quarantine and health officers 
of the Commonwealth and the States were present, an agreement 
was arrived at as to what was to be done in case of a sudden out- 
break of an infectious disease. 

All the Governments concerned gave their assent to a scheme 
of action and co-operation of which the following were the principal 
terms : — 

4. That upon the proclamation of any State as infected, all traffic with 
that State be suspended until a case breaks out in a neighbouring State, when 
traffic may be resumed between the infected States — 

Provided that inter-state sea traffic be permitted, subject to strict 
quarantine, no person being allowed to travel from the infected State 
except on a permit issued by the Commonwealth Government. 

Provided further that these restrictions shall not apply to inter-state 
local traffic amongst residents within ten miles of the border of any 
State in any area which is clean, or to such further areas as may be 
exempted with the concurrence of the continuous States and of the 
Commonwealth Government. 

5. That upon the proclamation of any State, as infected, the Common- 
wealth should take complete control of all inter-state traffic, both by land and 
sea, and that the States should render to the Commonwealth every possible 
aid and co-operate in the effective carrying out of the regulations. 

On 30th January 1919, it became manifest that pneumonic- 
influenza had been introduced into both Victoria and New South 
Wales and that it was suspected that infected persons were travellers 
from one State into another State. The Government of New South 
Wales decided to take the drastic step of stopping passenger traffic 
altogether between Victoria and New South Wales. Both States 
having been admittedly infected with influenza, the obvious policy 
would have been that prescribed by the inter-state agreement ; 
both States should have been regarded as one quarantine area 
within which, of course, land traffic should have been allowed to 
proceed as usual. 
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On 5th February matters came to a crisis, the Acting Prime 
Minister, Mr. Watt, made a full statement regarding the Common- 
wealth’s position in the epidemic. He said that he had received 
replies from the States to his telegram regarding the breach of the 
agreement entered into on 27th November. Tasmania asked the 
Commonwealth to continue to operate the quarantine in ail its 
terms. New South Wales intimated that while they were desirous 
of co-operating in every possible way with the Commonwealth 
Government, it did not propose to depart from the attitude which it 
had adopted in regard to the matter. Then Western Australia and 
Queensland indicated that they did not wish to vary the procedure 
which they had adopted. As Victoria and South Australia had not 
broken the agreement, he did not receive replies from them. In 
view of the happenings it was almost impossible for the Commonwealth 
to continue to co-operate with all the States. The Commonwealth 
Government, said Mr. Watt, had decided to renounce the agree- 
ment, and the Commonwealth quarantine laws would operate from 
6th February. The existing restrictions against infection for all 
oversea ports would be enforced. The Commonwealth would control 
all the sea traffic between the infected States and no person would 
be allowed to travel by sea between the States unless he had a 
permit from the quarantine authorities. Vague references were 
made to the intention of the Commonwealth “ to fall back on its 
constitutional powers.’’ But, unfortunately, the Federal Parlia- 
ment had refused to accept all the power which the Constitution 
permitted it to take. Then came the announcement and the admis- 
sion that the Federal Government was powerless to act except at 
the sea-board. Yet neither this agreement nor the fact that, when 
quarantine measures were in force, the Commonwealth authorities 
have legally the exclusive control of inter-state traffic weighed with 
the New South Wales Ministry. Although it had been announced 
when the States were quarantined that the Commonwealth had 
taken control of the traffic, New South Wales decided to raise a 
constitutional issue by acting independently. What is still more 
remarkable is the fact that no news whatever as to the situation in 
New South Wales or the action proposed to be taken there in regard 
to intercourse with Victoria or the other States reached the Common- 
wealth authorities from New South Wales. The Commonwealth 
Government received an intimation from the Western Australian 
authorities that it was proposed to apply quarantine measures to 
the express train which left Port Augusta for Kalgoorlie on Wednes- 
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day, and to hold the train up at Parkeston before it reached Kal- 
goorlie. As South Australia was a “ clean ” State, presumably the 
action was decided upon in case infected passengers from Melbourne 
or other eastward States should be on the express. But obviously, 
since the train and the line itself is Commonwealth property, the 
proposal involved some critical constitutional points. The Com- 
monwealth Government was in communication with the Western 
Australian authorities regarding the position. Thus, the Common- 
wealth quarantine service, which should legally have had co-ordin- 
ated control of the traffic and quarantine arrangements, and should 
have been in a position to know all the details of the situation in the 
various States, and to issue proper instructions relating to the 
treatment of trains, ships and passengers, found itself practically 
powerless. Complaints poured in from aggrieved intending travel- 
lers, some of whom were very unfortunately placed, and chaos 
reigned : The Age, 31st January 1919. 

Dr. Cumpston said that the Commonwealth authorities had 
ample powers to intervene within the States to control the outbreak. 
The law officers of the Commonwealth Government, however, were 
not satisfied that the powers of the Commonwealth to intervene so 
as to control quarantine away from the sea-board, were sufficient 
for the Commonwealth Government to act. They were of opinion, 
it is said, that while the nominal powers of the Commonwealth 
were sufficient, the actual ones were not. It might be possible to 
make decrees that would supersede the authority of the States, 
but there was no legal machinery to enforce them. In a way the 
situation was much the same as the one in which Mr. Justice Higgins 
found himself in the Arbitration Court. He could make awards, 
but had to depend upon the State organization to enforce them. 
Without a police force, with no control over transit, or of hospitals, 
the Commonwealth Government might “ Call spirits from the vasty 
deep ” with no chance of their coming : Bendigo Advertiser, 6th 
February 1919. 

Such was the description of the result of divided control in 
matters relating to internal or inland quarantine, as given in the 
daily press and it was substantially correct. With respect to 
control at the sea board the province and power of the Common- 
wealth authorities were clearly established. 

As the law stands at present, it is obvious that the Federal 
authority is absolutely paralized in the presence of the concurrent 
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laws of the States. It is true that section 11 (b) of the Consolidated 
Quarantine Act of 1908-1915 provides that the Governor General 
may enter into an arrangement with the Governor of any State in 
res23ect to any means necessary or convenient to be arranged in 
order to enable the Commonwealth authorities and the State 
health or other authorities to act in aid of each other in prevent- 
ing the introduction or spread of diseases affecting man, animals, 
or plants. It is doubtful whether the agreement of November 
1918 comes within the meaning of that sub-section and even if it 
does there appears to be no means of enforcing such an agreements 
Certainly there is nothing to prevent any State repudiating such an 
agreement, as soon as it suits its convenience. It is very doubtful 
whether any agreement of the kind would have legislative force 
binding the people of adjoining States. Quarantine matters involv- 
ing the liberty of the subject, the health of the people, and the rights 
of property should not be settled by voluntary agreement between 
the States but should be settled by positive Statute law, which no 
State can repudiate. 

Landing of Troops in Quarantine. 

The extent of Commonwealth control over quarantine at the 
sea-board was definitely raised and decided in the case of the State 
of Queensland v. The Commonwealth, which came before Mr. Justice 
Gavan Duffy in the High Court in Chambers, Melbourne, on 10th 
February 1919. The Government of the State of Queensland 
applied for an interim injunction to restrain the Commonwealth 
Government or its officers from landing troops from quarantined 
transports within that portion of Queensland south of the Tropic 
of Capricorn, there to place them in quarantine areas Plaintiffs 
claimed that on 6th February the Governor of the State of Queens- 
land, in pursuance of provisions of the Health Acts of 1900 to 1917 
of the said State, declared pneumonic influenza to be an infectious 
disease The Commissioner of Public Health then decided that an 
emergency had arisen, and a regulation was framed, reading : — 

The master of any vessel arriving within Queensland waters, within any 
locality the limits of which have been, or may be, defined as the limits of a 
locality which is likely to be subjected to a visitation of pneumonic influenza 
from a pert outside Queensland, shall, if so directed by the Commissioner, 
bring his vessel to anchor and lie at anchor in Moreton Bay at Moreton Island, 
or in such other place as may be prescribed by the Commissioner, in such 
position and at such distance from the shore as may be prescribed by the 
Commissioner, and for such period as in the opinion of the Commissioner may 
be considered necessary in the interests of public health to prevent the entrance 
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into Queensland of the disease known as pneumonic influenza or effective m 
ensuring the suppression of such disease. All or any persons on board any 
such vessel, including the master of such vessel, shall be subject to the orders 
and directions of the Commissioner in relation to their examination, isolation 
and accommodation. 

On behalf of the plaintiffs it was stated that the defence author- 
ities threatened, and intended, unless restrained, to act in contra- 
vention of the foregoing Queensland State regulation, and to disre- 
gard it by refusing to obey it, and the plaintiffs sought a declaration 
that the proclamation and regulation were valid, of full force and 
effect, and binding on the persons in control of all vessels, and asked 
for an injunction restraining the Commonwealth, its officers, agents 
and servants, from disobeying them. It was further stated that 
one party of 200 returned soldiers from the transport Karoola had, 
in contravention of the regulation, been landed at the quarantine 
station at Lytton, Brisbane, and that four of their number broke 
camp, and had to be searched for and arrested It was learned 
that another 2,000 returned soldiers were to be landed on 10th 
February, and it was feared that they would be the means of intro- 
ducing the epidemic to Queensland. It was the unanimous opinion 
of Queensland health officers that soldiers should not be landed on 
the mainland, but should be quarantined on one of the islands in 
Moreton Bay, from which escape would be almost impossible. It 
was argued by counsel that although section 51 (ix.) of the Con- 
stitution Act transferred quarantine to the Commonwealth, a State 
has a right to keep persons out of the State who are liable to spread 
disease throughout the State ; that a State had full authority to 
prevent any person from entering the State who might introduce 
disease. 

Mr. Justice Duffy said “ But you do not propose to keep 
them out of the State. What you propose to do is to say where, 
within your State certain persons shall be landed and where certain 
transports shall anchor. The men concerned are soldiers who left 
the State under orders to fight for the Commonwealth. They are 
in the hands of the Defence Department, which can surely order the 
soldiers to proceed to any portion of the Commonwealth. If it is 
a matter of repatriation, surely the Commonwealth can return men 
from whence it took them. If the States can prevent men landing 
where is the power of the Commonwealth Government to admit 
them ? He might as well say that he had not been convinced that 
the Queensland Government had ground for an action in law. Yet 
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it might be considered by plaintiffs that the matter should be argued 
before the Full Court, and he did not wish to do anything that would 
prevent that being done. He could refuse the application ; could 
refer it to the Full Court, or could adjourn it so that the matter 
could be left open. 

Counsel for the Commonwealth opposed any adjournment and 
did not think that any application should be made to the Full Court 
unless His Honor thought there was any point to be argued. His 
Honor said : — “ I do not.” The plaintiffs, he said, had not estab- 
lished any ground in law for the a]Dplication or in support of the 
application. In ordinary circumstances the application would have 
been refused, but the points plaintiff had put before him had been 
gravely argued, and he gave the representatives of Queensland credit 
for thinking that the acts of the Queensland Government were 
correct. That being so, he thought the best thing to be done was to 
adjourn the application. If plaintiff’s points were valid they were 
of vast importance to the State of Queensland, and could only be 
finally decided by a sitting of the Full High Court. In order to 
preserve to plaintiff the right to carry the question further, he pro- 
posed, as he said, to adjourn the application to a day to be appointed, 
and either party might apply to him to have the time of hearing 
fixed. If no irreparable consequences arose through landing troops 
at the quarantine station, he presumed the matter would rest where 
it was, but in any event it should be understood that nothing done 
by him should be taken as expressing any doubt as to the validity 
of the Acts of the Commonwealth in dealing with these or other 
soldiers in Australia, or coming back to Australia. The same applied 
to all ships and all people coming to the Commonwealth. His 
Honor ordered that plaintiffs should pay defendant’s costs up to date. 
—The Argus, 11th Feb., 1919. 

51. (x.) Fisheries^® in Australian waters beyond terri- 
torial limits : 

§58. “FISHERIES IN AUSTRALIAN WATERS.” 

Weighty reasons were advanced in the Convention, both for 
and against the retention of the words Australian waters beyond 
territorial limits.” In opposition to the words reference was made 
to the vagueness of the expression “ Australian waters.” 
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In the absence of a definition, it was said, complicated questions 
might arise in practice as to how far from the Australian coast 
Australian waters might be deemed to extend, and whether at 
a given time a fishing boat was within those waters. More important 
still was the innovating proposal to give the Federal Parliament 
power to legislate respecting fisheries beyond its territorial limits. 
Outside those limits the ocean was the highway of all nations, and 
no country could claim to exercise exclusive jurisdiction over the 
high seas. It was not conceivable that any law affecting fisheries 
outside the territorial limit would be legally operative. It was not 
sufficient to say that the Imperial Parliament would give the Com- 
monwealth power to legislate in respect of matters occurring beyond 
those limits. The Imperial Parliament could not effectively grant 
the Commonwealth a power which, according to the law of nations, 
it did not possess. 

The arguments in support of retaining the words admitted the 
difficulties pointed out, but claimed that there were powerful 
considerations which more than outweighed those difficulties. In 
the first place this was by no means a new and untried grant of 
power ; by section 15 (c) of the Federal Council of Australasia Act 
(48 & 49 Viet. c. 60), power was given to that body to legislate in 
respect of ‘‘ fisheries beyond territorial limits,” the identical words- 
used in this sub -section ; the only condition to the exercise of its 
jurisdiction being (1) that its laws should be enforced only in Colonies 
which had adopted the Act and which were represented in the 
Council, and (2) that proposed laws relating to section 15 (c) should 
be reserved for the signification of Her Majesty’s pleasure. This 
had not remained a dormant power, but had been exercised. 

In January, 1888, the Federal Council passed an Act to regulate 
pearl-shell and beche-de-mer fisheries in Australian waters, adjacent 
to the Colony of Queensland. 

This Act was reserved for the Royal assent, which was pro- 
claimed on 19th July, 1888. In February, 1889, the Federal 
Council passed an Act to regulate the pearl-shell and beche-de-mer 
fisheries in Australian waters adjacent to the Colony of Western 
Australia. It contained provisions substantially similar to those 
of the Queensland Act. The extra-territorial waters, within which 
it was declared to be in force, were defined in the schedule. 
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Both the Queensland and West Australian Acts are remarkable 
for the stringency of their provisions relating to the employment of 
coloured labour, showing that laws with respect to fisheries ” are 
capable of comprehending regulations controlling the employment of 
labour used in connection with fisheries. These Acts are still in 
force, their operation being preserved by clause 7 of the Common- 
wealth Constitution Act. Thus, it was pointed out, extra-territorial 
laws relating to fisheries had been already sanctioned by the Imperial 
Government, and enforced by the Governments of the two Colonies 
over a wide expanse of ocean, the boundaries of which were defined 
within parallels of latitude and degrees of longitude. The pearl-shell 
and beche-de-mer trade had been regulated ; the fisheries had been 
protected ; fees had been collected ; labour had been supervised, 
and everything expected and desired had been obtained. Here, 
therefore, they had an illustration of the practicability of the grant 
of power contemplated. Having received such a grant in the 
Federal Council Act, it would not be wise for Australia to surrender 
it by omitting a similar enabling provision from the Constitution of the 
Commonwealth. The power should appear on the face of the Con- 
stitution ; they ought not to trust any implication hidden away in 
other clauses. 

The practical arguments were strengthened by broader and 
more patriotic consideration. Such spheres of influence and control 
as had been already granted by the Imperial Parliament to the 
Federal Council should be reserved for and transferred to the Com- 
monwealth. 

The people of such a Continent as Australia, unique in its isola- 
tion and configuration, should have the right of control over waters 
outside the ordinary territorial limits. We should begin our career 
as a Commonwealth by mapping out a sphere of influence, and of 
commercial trading operations, alb round the Continent, and for 
some considerable distance from the coast. Within that sphere the 
Commonwealth would represent and protect, not merely Australian 
interests, but Imperial interests. We were taking over general 
powers from the States and from the Federal Council, and those 
powers should be accepted undiminished, and maintained unim- 
paired, without abandoning one jot or yielding one tittle of what 
had been acquired by the labours and triumphs of the pioneers of 
Australian progress. (See speeches of Mr. C. C. Kingston, Sir 
John Forbest, Mr. A. Deakin, and Mr. R. E. O’Connor. Conv. 
Deb., Melb., pp. 1861-1863 and 1872). 
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Extra-Territorial Operations of Law. 

This sub-section affords an interesting illustration of one of the 
few Federal powers granted to the Commonwealth Parliament 
authorizing it to pass laws capable of having extra-territorial opera- 
tions, that is, operating on the high seas beyond the three mile 
limit. Generally speaking, the grant of powers of self-government 
to the component parts of the British Empire connotes restriction 
of their exercise to the limits of the local territory and its adjacent 
sea limit is recognized universally by the law of nations and by 
Statute : Territorial Waters Jurisdiction Act 1878, 41 & 42 Viet. c. 73. 

Hence in the grant of powers to the self-governing communities 
of the Empire the maxim Extra territorium jus dicenti impune 
hand paretur primarily applies {Macleod v. Attorney- General for 
New South Wales, (1891) A.C., 455, at p. 458), as it does to other 
acts of British legislation, and to extend the effect something must 
appear either from the express language or the necessary scope and 
intent of its operations as apparent on the face of the Statute. 
Whatever is necessarily incident to the proper exercise of a power 
passes with it as an implication : Kielley v, Carson, 4 Moo. P.C.C., 
63; Barton V. Taylor, 11 App. Cas., 197 ; Baxter v. Commissioners 
of Taxation {N,S.W,), 4 C.L.R , 1087, at pp. 1157, 1158 ; Attorney- 
General for Canada v. Cain, (1906) A.C., 542 ; Hudson v. Guestier, 
6 Crunch, 281 ; The Ship “ North v. The King, 37 Can. S.C.R., 
385. These cases are examples of accessory incidents attached 
by necessary implication to main powers even where the accessory 
powers re(][uire extra-territorial application ; but they are clearly 
to be distinguished from any authority to claim additional main 
powers. Per Isaacs, J. in the Merchant Service Guild of Aus- 
tralasia V, The Commonwealth S S, Owners^ Association, (1913) 
16 C.L.R., at p. 690. 

51. (XI.) Census^®^ and statistics : 

§ 58 A « CENSUS AND STATISTICS.’' 

LEGISLATION. 

Census and Statistics (Deakin) Act 1905. 

The office and bureau of Commonwealth Statistician is created, 
with powers and duties defined partly by the Act and partly by regu- 
lations under which arrangements may be made with the States for 
aid in giving effect to the Act. 
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A census is directed to be taken in the year 1911 and in every 
tenth year thereafter, on a day to be appointed b}^ proclamation. 
The Statistician is required to collect annually statistics in relation 
to the following matters : — population ; vital, social, and industrial 
matters ; employment and non-employment ; imports and exports ; 
inter-state trade ; postal and telegraphic matters ; factories, mines 
and productive industries generally ; agricultural, horticultural, 
viticultural, dairying, and pastoral industries ; banking, insurance 
and finance , railways, tramways, shipping, and transport ; land 
tenure and occupancy ; and any other prescribed matters. 

War Census (Hughes) Act 1915. 

On 23rd June 1915, when it became evident that there would 
be long continuance of war and that an appeal would have to be made 
to the manhood and financial resources of the Commonwealth in 
order to prosecute the war, an Act was passed providing that a census 
or censuses should be taken in such States, territories, or parts of 
the Commonwealth and on such day or days, or within such period 
or periods as the Governor-General might appoint by proclamation. 
The persons or class of persons who were required to furnish particu- 
lars for the purpose of any such census and the nature of the particu- 
lars required to be furnished, were directed to be specified in such 
proclamation. Thereupon it became the duty of the Commonwealth 
Statistician to prepare forms and instructions and to take all 
necessary steps for the taking and collection of the census. 

61 . (xii.) Currency, coinage/^ and legal tender®^ ; 

§ 59. CURRENCY.” 

LEGISLATION. 

Australian Notes (Fisher) Act 1910-1911. 

Conditions of Issue. 

The Treasurer, is empowered with the authority of the Governor- 
General-in-Council, to issue Australian Notes, and to re-issue and 
cancel them. Australian notes may be issued in any of the following 
denominations, namely, ten shillings, one pound, five pounds ten 
pounds or any multiple of ten pounds. They are a legal tender 
throughout the Commonwealth and all territories under its control, 
and are payable in gold coin on demand at the Commonwealth 
Treasury at the Seat of Government. 
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The moneys derived from the issue of Australian notes and any 
interest thereon are to be placed to the credit of an account called 
the Australian Notes Account, which is a trust account within the 
meaning of the Audit Act. Part of the moneys standing to the credit 
of the Australian Notes Account is to be held by the Treasurer in 
gold coin for the purposes of the reserve provided for in the Act, 
and the Treasurer may invest the remainder. 

By the Act of 1910, the Treasurer was required to hold in gold 
coin a reserve as follows : — (a) an amount not less than one-fourth 
of the amount of Australian notes issued up to seven million pounds 
and (6) an amount equal to the amount of Australian notes issued in 
excess of £7,000,000. 

By the amending Act of 1911, the required amount of the 
reserve was altered to be “ not less than one-fourth of the amount of 
Australian notes issued,” 

Volume of Note Issue. 

On the 24th January 1919, the number of Commonwealth 
notes issued and in circulation and not redeemed were 19,024,083, 
representing an amount of £57 725 009 sterling The amount of 
gold coin held in the Treasury for the purposes of the Act at that 
date was £22,025,971 10s., representing 38.15 per cent, of the notes in 
circulation. In addition, gold was held elsewhere amounting to 
£500,000. Including this sum, the gold reserve was 39.02 per cent, 
of the notes in circulation. 


§ 60. COINAGE.” 

LEGISLATION. 

Coinage (Forrest) Act 1909. 

Denominations of Coins. 

In the terms of the Imperial Coinage Act 1870, this Act fixes 
the standard weight and fineness of gold, silver, and bronze coins. 
It authorizes the Treasurer to cause to be made and issued silver 
and bronze coins of the follomng denominations : Silver — florin, 
shilling, sixpence, threepence ; bronze— penny, half-penny. It also 
authorizes the issue of nickel coins of the denominations, weight, 
and fineness to be specified in any proclamation under the Act. 
It provides that British or Australian coins shall be a legal tender — 
(a) in case of gold coins, to any amount ; (6) in case of silver coins. 
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up to forty shillings ; and (c) in the case of bronze coins, up to one 
shilling. It also enables the Governor-General, by proclamation, 
to declare that any coins other than silver or bronze shall be current 
and legal tender to an}^ amount, not exceeding five shillings, specified 
in the proclamation. And it requires all instruments and transac- 
tions relating to money to be in terms of coins which are current 
and a legal tender under the Act, unless it is in terms of the currency 
of some British possession or foreign country. 

Decimal System. 

In 1902 a Select Committee of the House of Representatives, 
of which Mr. G. B. Edwards was Chairman, reported in favour of 
a decimal system of coinage, on a gold basis, with the British sovereign 
as standard: V. & P., 1901-1902, vol. 1, p. 861. The report was 
adopted by the House on 19th June 1903 ; and a further resolution 
of the House in favour of legislation for carrying out the recommenda- 
tions of the Committee was passed on 16th June 1904. 

§61. '‘LEGAL TENDER.” 

Commonwealth notes and certain coins are made legal tender 
throughout the Commonwealth. See Currency ” and Coinage.” 

51. (xiii.) B^inking®^ other than State banking ; also 
State banking extending beyond the 
limits of the State concerned, the incor- 
poration®^ of banks, and the issue of 
paper money : 

§ 68. « BANKING.” 

LEGISLATION. 

Commonwealth Bank (Fisher) Act 1911-1914. 

Constitution and Business. 

This Act established a Commonwealth Bank, called the Com- 
monwealth Bank of Australia, with power to carry on the general 
business of banking, to acquire and hold land, to receive money on 
fixed deposit or current account, to make advances, to discount 
bills and drafts, to issue bills and drafts azid grant letters of credit, 
to deal in exchanges, specie, etc., to borrow money, and to do any- 
thing incidental to the above. But it is expressly forbidden to 
issue bank notes for circulation as currency. (Australian notes are 
issued by the Treasury ; see Notes to section 51 (xii.), supra). 
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The capital of the Bank was £1,000,000, to he raised by deben- 
tures. This capital was, in 1914, increased to £10,000,000. The 
The Treasurer is empowered to advance money to the Bank, at 3| 
per cent., for preliminary expenses and initial capital. One-half of 
the net profits of the Bank is to be credited to a bank reserve fund, 
available for the payment of any liabilities of the Bank. The other 
half is to be credited to a Redemption Fund, wliich may be used in 
repayment of any money advanced to the Bank by the Treasurer, 
or in the redemption of the debentures or stock issued by the Bank ; 
and any excess may be used on the redemption of any Common- 
wealth debts, or State debts taken over by the Commonwealth. 
The Commonwealth is declared to be responsible for the payment of 
all moneys due by the Bank. 

The management of the Bank is vested in a Governor, appointed 
by the Governor-General and holding office, during good behaviour, 
for a term of seven years. The Governor may establish branches or 
agencies of the Bank in any part of the Commonwealth or of any 
territory under the control of the Commonwealth, and vdth the con- 
sent of the Treasurer may establish branches in London and in any 
part of the world The Governor may also establish a Savings 
Bank department, and branches or agencies thereof. 


Six Years’ Record. 

In the first business period of the Commonwealth Bank, the 
broken 3 ^ear to June 30, 1913, the general and savings branches 
both registered losses amounting to £46,636, but though the savings 
branch continued to show a debit balance for two years longer, the 
profits from the general business of the Bank more than counter- 
balanced th6 deficit, and the Bank, as a whole, consequently has 
shown a profit since 1913. 


The profits made by the Bank in 1917-18 were 
below the figures for the preceding year which was 
history of the Bank. 

The complete record of the Bank to June, 1918, 

General Bank. 


Period. 

To June 1913 

1913- 14 .. 

1914- 15 

1915- 16 .. 

1916- 17'.. 

1917- 18 .. 


* Debtor. 


£ s. 

. ^^24,328 13 
. t36,089 11 
. t45,144 14 
. 1 124, 539 11 
. t341,021 7 

. tl95,881 15 
t Creditor, 


d. 

1 

5 

9 

8 

4 

4 


nearly £150,000 
the best in the 

is as follows : — 
Savings Bank. 


£ s. 
^^22,307 19 
''!^26,448 13 
=!= 5,927 8 
t20,307 16 
t38,201 14 
t36,777 6 


d. 

6 

8 

5 

4 

0 

2 
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The total net profits of the hank from its inception to the end 
of the last financial year were £758,951/2/4 to which the general 
bank contributed £718,348/7 /5, and the savings bank £40,602/14/11. 
Half the profits go to the reserve fund, and the other half to the 
redemption fund. 

The London branch of the Bank, on June 30, 1916, had 493 
private accounts with a total credit of £26,729. By the end of 
1917 the number of accounts had increased to 1,075 and the credit 
balance to £455,563. 

§63. ‘‘THE INCOEPORATION OF BANKS.” 

Though, according to the dicta of High Court Judges expressed 
in Huddart Parker v. Moorehead, 8 C.L.R., 330, the Commonwealth 
has no general power to create corporations, that power is expressly 
given to it as regards banking corporations ; Jumbunna Mine v. 
Victorian Coal Miners' Association^ 6 C.L.H., at pp. 334, 355 ; 
Huddart Parker v, Moorehead, 8 C.L.H., at p. 363. 

5L (xiv.) Insurance,®^ other than State insurance;. 

also State insurance extending beyond 
the limits of the State concerned ; 

§64. ^‘INSURANCE.” 

LEGISLATION. 

Life Assurance Companies (Groom) Act 1905. 

The main object of this Act is to limit the amount of money 
payable by life assurance companies on the death of children, and 
it contains provisions to prevent the prescribed amount being 
exceeded in any case by multiple insurances of a child. A life 
assurance company may not pay any sum, on the death of a child 
under ten years of age, except to the parent or the personal repre- 
sentative of the parent, nor except upon the production of a certifi- 
cate of death specially issued for the purpose by a Registrar of Deaths 
and indorsed to the Company. 

The Act does not apply when the person insuring has an interest 
in the life of the child ; nor where the insurance is effected by a person 



Sec. 51 (XIV.).] 


INSURANCE. 


469 


in loco parentis as an advancement of the child, and the amount 
payable on death under 21 years does not exceed the |)remium 
payments with interest at 4 per cent. 

Marine Insurance Act 1909. 

This Act (which, in compliance with the limited scope of the 
constitutional legislative power, is expressed not to apply to State 
marine insurance except when it extends beyond the limits of the 
State concerned) exactly follows the code framed by Mr. Chalmers, 
as enacted in Great Britain by the Marine Insurance Act 1906. 

It applies to marine assurance and to State marine assurance 
extending beyond the limits of the State concerned. A contract 
of marine insurance is a contract whereby the insurer undertakes to 
indemnify the assured, in manner and to the extent thereby agreed, 
against marine losses, that is to say, the lossess incident to marine 
adventure. A contract of marine insurance may, by its express 
terms, or by usage of trade, be extended so as to protect the assured 
against losses on inland waters or on any land risk which may be 
incidental to any sea voyage. Subject to the provisions of this 
Act, every lawful marine adventure may be the subject of a contract 
of marine insurance. Every contract of marine insurance by way 
of gaming or wagering is void. Subject to the provisions of this Act, 
every person has an insurable interest who is interested in a marine 
adventure. The assured must be interested in the subject matter 
insured at the time of the loss, though he need not be interested 
when the insurance is effected. 

The mode of ascertaining an assurable value is prescribed as 
follows : — A contract of marine insurance is a contract based upon 
the utmost good faith, and, if the utmost good faith be not observed 
by either party, the contract may be avoided by the other party. 
Subject to the provisions of any Act, a contract of marine insurance 
is inadmissible in evidence in an action for the recovery of a loss 
under the contract unless it is embodied in a marine policy in accord- 
ance with this Act. 

Other provisions of the Act relate to double insurance, warrants, 
the voyage, the assignment of policy, the premium, loss and aban- 
donment, measure of indemnity, return of premium, and mutual 
insurance. A statutory form of policy is given in the second schedule 
of the Act. 
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51. (xv.) Weights®^ and measures ; 

§65. ‘‘WEIGHTS AND MEASURES.” 

This sub-section has been twice mentioned in judgments of the 
High Court as an example of a power which manifestly includes a 
power to regulate the domestic affairs of the States, and to control 
to some extent the operations of State Governments : Attorney- 
General of Neio South Wales v. Collector, 5 C.L.R., at p. 833 ; i?. v. 
Barger, 6 C.L.R., at p. 69. 

In Attorney -General for New South Wales v. Brewery Employees' 
Union, 6 C.L.R., at p. 614, Mr. Justice Higgins observed that power 
“ to make laws with respect to weights and measures is wider 
than the power of the United States Congress to “fix the standards 
of weights and measures.” 

Decimal System. 

A select committee of the House of Representatives, which in 
1902 reported in favour of a decimal system of coinage (see Notes 
on section 51 (xii.) ), incidentally recommended the co-operation 
of the Commonwealth in any movement for the decimalization of 
the weights and measures of the Empire. The report was adopted 
by the House on 19th June 1903, and both Houses passed resolutions 
in favour of a metric system of weights and measures for the Empire. 

51. (xvi.) Bills of exchange®® and promissory notes : 

§ 66. BILLS OF EXCHANGE.” 

LEGISLATION. 

Bills or Exchange Act 1909-1912. 

This comprehensive measure consolidates the law relating to 
bills of exchange, cheques and promissory notes, and is in operation 
throughout the Commonwealth. The Consolidation is based on the 
model of the English Act. The amending Act of 1912 merely 
corrects a typographical error, in the principal Act. 

51. (xvn. ) Bankruptcy and insolvency : 

No Commonwealth legislation has been passed with reference 
to this subject matter, but it is understood that a Bill has been 
drafted and that it will be dealt with when the state of public business 
affords an opportunity. 
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51 . ( XVIII,) Copyrights,®'^ patents® of inventions and 
designs,®® and trade^® marks : 

§ 67. “ COPYRIGHT.” 

LEGISLATION. 

CoPYBiGHT Act 1905. 

The first Copyright Act passed by the Federal Parliament 
established a copyright office and provided for a Registrar of Copy- 
rights. It dealt with literar}?', musical, and dramatic copyright, 
and also with artistic copyright. The term of copyright was 
forty-two years, or the author’s life and seven years, whichever 
was the longer. Registration was a condition precedent to the 
bringing of proceedings for infringement. First publication or 
production, in Austraha w^as essential to protection. As copyright 
was only conferred on books printed from type set up or plates 
made in Australia ; and as regards artistic works, copyright was only 
on those made in Australia. 

CoPYEiGHT Act 1912. 

The British Copyright Act 1911, passed as a result of and after 
conference with the self-governing Dominions, placed the whole 
law of Empire copyright on a new footing. It is expressed to extend 
throughout His Majesty’s dominions ; with the proviso that it 
shall not be operative in a self-governing Dominion unless declared 
by the Legislature of that Dominion to be in force therein, either 
with or without modification or addition, relating exclusively to 
procedure and remedies, or necessary to adapt the Act to the cir- 
cumstances of the Dominion. The Act is also “ deemed to extend ” 
to any Dominion with respect to which the Secretary of State 
certifies, by notice in the London Gazette, that the Dominion has 
passed legislation under which the works of British authors resident 
out of the Dominion, and of foreign authors resident in the British 
Dominions to which the Act extends, enjoy within the Dominion 
rights substantially identical with those conferred by the British 
Act. Each Dominion, in order to enjoy the full benefit of the 
British Act, has the option of either declaring it to be in force in 
the Dominion, or of passing substantially identical legislation. 
The Commonwealth of Australia has chosen the former course. 
The Commonwealth Copyright Act 1912 repeals the Act of 1905 and 
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declares that the British Act, with a few small adopting modifications 
is in force in the Commonwealth as from the 1st July 1912. 

The British Act which is annexed as a schedule to the Australian 
Act repeals all the old copyright laws, and provides for a compre- 
hensive system of Imperial and International copyright. It 
extends to literary works (including maps, charts, plans, tables, 
and compilations), dramatic works (including choreographic works 
or entertainments in dumb show, and cinematograph productions 
musical works, and artistic works (including architectural works of 
art). Copyright subsists in every original work just published 
within the parts of the British Dominions to which the Act extends, 
and to unpublished works whose author was, when he made the work, 
a British subject or resident- within those parts. Copyright is 
defined as the sole right to produce or reproduce a work, or any 
substantial part thereof, in any material form whatever ; and to 
perform it (performance meaning any acoustic representation and 
any visual representation of dramatic action), or in the case of a 
lecture to deliver it ; and in the case of an unpublished work to 
publish it ; and includes rights of translation, dramatization or 
conversion, the right to make any record, perforated roll, cinemato- 
graph film, or other contrivance for mechanical performance, and 
the right to authorize any such acts. The term of copyright is the 
life of the author and fifty years after his death. 

The part of the Act dealing with international copyright 
empowers His Majesty, by Order in Council, relating to a foreign 
country, to apply the Act (a) to works first published in the foreign 
country as if they were first published in a British Dominion to 
which the Act extends ; (h) to works of the subjects or citizens of 
the foreign country, as.if they were British subjects ; (c) to residence 
in the foreign country, as if it were residence in a British Dominion 
to which the Act extends. Such an Order in Council may only be 
made with respect to a foreign country which has entered into a 
Copyright Convention with Great Britain, or satisfies His Majesty 
that it grants reciprocal rights. 

The British Act dispenses altogelher with the registration of 
copyrights. The Australian Act, however, retains the copyright 
registers, but makes registration purely optional, except that certain 
additional summary remedies for infringement are only available 
to the registered owner of a right. 
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§68. “PATENTS.” 

LEGISLATION. 

Patents Act 1903-1909. 

The Patents Act 1903 established one patents law and adminis- 
tration for the Commonwealth. It superseded the State Acts, 
except in regard to existing rights and pending proceedings. Exist- 
ing State patents were not affected ; but a State patentee was enabled, 
if he mshed, to obtain a Commonwealth patent (excepting any 
States in which the Commissioner was satisfied that the invention 
had been anticipated) for the unexpired term of his State patent. 
The patentee then had the option of surrendering his State patent ; 
but unless he did so it continued in force. 

The Act was based chiefly on the English Act of 1883 and the 
amendments thereof. It contained some modifications adopted 
from the law of one or other of the States. A Patent Office was 
established, controlled (under the Minister) by a Commissioner of 
Patents, and provision was made for the appointment of Deputy 
Commissioners and examiners. 

The Act contains provisions relating to the working of patents, 
and compulsory licences, taken from the English Act of 1902. 
When a patent has been in force for two years, any person interested 
may present a petition to the Commissioner alleging that the reason- 
able requirements of the public with respect to the invention have 
not been satisfied, and praying for the grant of a compulsory licence 
or in the alternative for the revocation of the patent. The Com- 
missioner may refer the petition to the High Court, or the Supreme 
Court of the State in which the Patent Office is situated ; and if 
the Court finds that the reasonable requirements of the public have 
not been satisfied, it may order the patentee to grant licences on 
such terms as it thinks fit ; or, if it thinks that remedy inadequate, 
may revoke the patent. A further provision (repealed when the more 
elaborate clauses of 1909 were introduced) threw upon the patentee 
the onus of proving that reasonable requirements had been satisfied, 
where the Court found that the patent was worked or the patented 
article manufactured exclusively or mainly outside the Common- 
wealth, 

The Patents Act 1909 adopts, with one important variation 
the provisions of the English Act of 1907 with regard to the working 
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of patents. After a patent has been in force for four years, any 
person may apply to the Court for an order declaring that the patented 
article or process is not manufactured or carried on to an adequate 
extent in the Commonwealth. Unless then, within a time limited 
in the order, the patentee proves that the patent is worked to an 
adequate extent in the Commonwealth, the effect of the order is 
(not, as in England, that the patent is void, but) that the patent is 
deemed not to be infringed by the manufacture or carrying on in 
the Commonwealth of the patented article or process, or by the 
vending within the Commonwealth of the patented article made 
within the Commonwealth. That is to say, the order of the Court 
enables any Australian manufacturer to manufacture and vend 
but does not enable foreign rivals of the patentee to import and vend. 

The Patents Act 1909 also takes from the English Act of 1907 
the provisions which invalidate certain restructive conditions in 
contracts for the sale or lease of, or licence to use or work, patented 
articles or processes. 

Patents Teabe Marks and Designs Act 1914. 

During the continuance of the war, and for six months there- 
after, the Governor-General is invested with extraordinary powers 
to deal with patents trade marks and designs. He may by regula- 
tion avoid or suspend a patent or licence held in the Commonwealth 
under Commonwealth law by an enemy subject ; he may avoid or 
suspend registration and all rights conferred by the registration of 
any trade mark or design, the proprietor of which is an enemy 
subject ; he may avoid or suspend any application made by an enemy 
subject for any right under the Act. 

The Minister may by regulation be authorized to grant to 
non-enemy persons Hcences to use, exercise or vend, patented inven- 
tion and registered designs which, under the foregoing pro'visions 
are liable to avoidance or suspension. 

Patents (Partial Suspension) Act 1916. 

The operation of section 87 (a) of the Patents Act 1903-1909 
which provides that where patents are not worked to an adequate 
extent in the Commonwealth, certain liabilities may be incurred, 
is suspended during the present war and six months afterwards. 
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Nature of a Patent. 

A patent of invention is sometimes described as an incorporeal 
personal property, a description which is sufficiently accurate for 
some purposes. It is, no doubt, personal property as distinguished 
from real property, and in that sense it may be described as a 
chattel. In Steers v. Rogers, (1893) A.C., 232, at p. 235, Lord 
Herschell, L.C., said : — “ What is the right which a patentee has 
or patentees have ? It has been spoken of as though a patent were 
a chattel, or analogous to a chattel. The truth is that letters taken 
do not give the patentee any right to use the invention — they do not 
confer upon him a right to manufacture according to his invention. 
That is a right which he would have equally effectually if there were 
no letters patent at all ; only in that case all the world would equally 
have the right. What the letters patent confer is the right to exclude 
others from manufacturing in a particular way, and using a particular 
invention.” 

The same doctrine has been laid down in the Supreme Court 
of the United States. “ The franchise which the patent grants 
consists altogether in the right to exclude everyone from making 
using or vending the thing patented wLhout the permission of the 
patentee. This is all he obtains by the patent. And when he sells 
the exclusive privilege of making or vending it for use in a particular 
place, the purchaser buys a portion of the franchise which the patent 
confers. He obtains a share in the monopoly, and that monopoly 
is derived from, and exercised under, the protection of the United 
States.” {Per Taxby, O.J. in Bloomer v, McQuewan, 14 How., 
539, at p. 549, cited by the Court in Boesch v. Graff, 133 U.S., 697, 
at p. 702. There is no doubt, also, that this franchise or monopoly 
has no effective operation beyond the territory of the State under 
whose laws it is granted and exercised : Potter v. Broken Hill 
Proprietary Go Ltd , (1906) 3 C.L.R., at p. 494. 

Enforcement of Patent Rights. 

Ar> action was brought in Victoria alleging an infringement in 
New South Wales, by the defendants, (a Victorian Company carrying 
on mining operations in New South W^ales), of the plaintiff s New 
South Wales patent, and claiming an injunction and damages. The 
defendant by its defence alleged that the plaintiff’s patent was 
invalid on various grounds. It was held by the High Court that the 
Xolaintiff’s cause of action was not justiciable in Victoria. The 
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grant of letters patent for an invention is a grant of a right to 
exclude others from manufacturing or using the particular inven- 
tion within the territory of the State under whose laws it is granted, 
and the title to the right must devolve, as in the case of land, accord- 
ing to the laws of that State. The grant of letters patent is an 
exercise of the sovereign power of the State, and therefore, as in 
the case of title to land, the validity of the grant is not examinable 
in the Courts of another State, except in cases where the question 
of that validity arises merely incidentally in an action otherwise 
cognizable by the Courts of that other State. The circumstances that 
patent rights cannot be enforced against a person who can prove 
that the invention was not novel does not exclude the operation of the 
above rule : Potter v. Brohen Hill Proprietary Co. Ltd., (1906) 
3 C.L.R., 479. 

§69. ^‘DESIGNS.” 

LEGISLATION. 

Designs Act 1906. 

An office is established called “ The Designs Office,” and a 
sub-office is established in every State other than the State in 
which tbe Designs Office is established. There is to be a Registrar 
of Designs, and until otherwise determined the Commissioner of 
Patents is to act as such Registrar, assisted b> one or more deputy 
registrars. After the commencement of the Act no application for 
the registration of a design under any State law is receivable, but 
all rights so acquired are preserved. The administration of the 
State Designs Acts is transferred to the Commonwealth. Copyright 
in a design means the exclusive right to apply the design, or authorize 
another person to appi}^ the design, to the articles in respect of which 
it is registered. Copyright subsists in every desigi legally registered. 
The author of a design is the first owmer of the design, and is the 
person entitled to make application for the registration of the 
design. Any new and original designs not previously published may 
be registered and fchereon the certificates of registration are issued. 

§70. ‘‘TRADE MARKS.” 

Trade Marks Act 1905-1912. 

LEGISLATION. 

An office is to be established called “ The Trade Marks Office,” 
and a sub-office is to be established in every State other than the 
State in which the Trade Marks Office is established. Tbe Minister 
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for Trade and Customs is charged with the execution of this Act. 
There is to be a Registrar of Trade Marks, and until the Governor- 
General otherwise determines the Commissioner of Patents is the 
Registrar of Trade Marks. A register of trade marks is to be kept. 
A trade mark must be registered in respect of particular goods or 
classes of goods as prescribed. 

The administration of the State Trade Marks Acts is trans- 
ferred to the Commonwealth, and the State laws are thereafter 
adminis&ered by the Commonwealth as far as is necessary for the 
purpose of completing then pending proceedings and giving effect 
to then existing rights. A registrable trade mark must consist of 
essential particulars with or without additional matter. It must 
contain at least one or more of the following essential particulars : 
— {a) The name of a company, individual, or firm represented in a 
special or particular manner ; (6) the signature of the applicant 
for registration or some predecessor in his business ; (c) an invented 
word or invented words ; {d) a word or words having no direct 
reference to the character or quality of the goods, and not being, 
according to its ordinary signification, a geographical name or a 
surname ; (e) any other distinctive mark, but a name, signature, 
or word or words, other than such as fall within the descriptions 
in the above paragrai^hs (a), (6), (c) and (d) shall not, except by order 
of the Registrar, Law Office, or Court, be deemed a distinctive mark. 
Authority is given for international and intercolonial arrangements 
for the reciprocal protection of trade marks. 

Commonwealth Trade Mark. 

Two novel features of this Act are to be found in Part VII. 
relating to workers trade marks ; and Part VIII relating to 
‘‘ the Commonwealth trade mark.” A worker or an association may, 
register a workers’ trade mark in the prescribed manner and shall 
thereupon be deemed the registered proprietor thereof, and be 
entitled to institute legal proceedings to prevent and recover damages 
for any contravention of this Part in respect of that trade mark. 
A workers’ trade mark is defined as a mark which is a distinctive 
device, design, s^unboi, or label registered by any individual Aus- 
tralian worker or association of Australian workers corporate or 
unincorporate for the purpose of indicating that articles to which 
it is aiDplied are the exclusive production of the worker or of members 
of the association. 



478 COPYRIGHT, PATENTS, TRADE MARKS. [Sec. 51 (xviii.). 


The Minister may cause bo be designed and registered a trade 
mark called “ The Commonwealth Trade Mark,” consisting of a 
distinctive device or label bearing the words Australian Labour 
Conditions/’ Upon the registration of the Commonwealth trade 
mark, the Minister shall be deemed to be the proprietor thereof, 
and shall be entitled to prevent its unauthorized application. No 
person can use the Commonwealth trade mark without the authority 
of the Minister. It may only be applied to goods included in or 
specified by a resolution passed by the Senate and the House of 
Representatives, that in their opinion the conditions as to the 
remuneration of labour in connection with the manufacture of the 
goods are fair and reasonable. The mark can only be used by the 
first proprietor of the goods, who has personally manufactured 
them, or who has paid for the labour other than his own in connec- 
tion with their manufacture at least the minimum amount required 
to be paid to persons actually making the goods by an industrial 
award or order, or an industrial agreement under an industrial law. 

Workers’ Trade Mark. 

Part VII. of the Trade Marks Act 1905 provided for the regis- 
tration by any Australian w^orker or association of Australian 
w^'orkers, of a distinctive mark indicating the goods to- which it w^as 
applied were the production of the worker or the members of the 
association, and imposed penalties for the false application of such 
a mark. 

In the Attorney- General for New South Wales v. Brewery 
Employees' Union, (1908) 6 C.L.R. 469 it was held by a majority 
of the High Court (Griffith, C.J., Barton and O’Connor, JJ. ; 
Isaacs and Higgins, JJ. dissenting) that this mark was not a trade 
mark ” within the meaning of the Constitutioii ; that Part VII. was 
in substance an attempt to regulate the internal trade of the States, 
not within or incidental to any of the express powers conferred on the 
Parliament to regulate that trade ; that Part VII. was therefore 
ultra vires, and, though its provisions, if limited to trade and com- 
merce between the States, would be within the competency of the 
Commonwealth Parliament, it was inpossible to separate that which 
is within from that which is without the power, and the whole was 
invalid. 

A union of brewery employees, registered in New South Wales 
as a trade union and as an industrial union under the Industrial 
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Arbitration Act of that State, registered a mark or label in the 
register of workers’ trade marks under part VII. of the Common- 
wealth Trade Marks Act 1905. The Attorney- General for that 
State, at the relation of several joint stock companies carrying on 
the business of brewing in that State, who were also joined as 
plaintiffs, instituted a suit in the High Court against the employees’ 
union and the registrar of trade marks, for a declaration that the 
profusions as to workers’ trade marks were invalid and that conse- 
quently the registration was invalid, and for an order cancelling the 
registration and an injunction restraining the Registrar from keeping 
a register of workers’ trade marks. 

The Chief Justice (Sir Samuel Griffith), after reviefving 
the history of British trade mark legislation and the authorities, 
said : — 

In my opinion it follows, from a consideration both of the 
Statute law of England and the Australian Colonies up to 1900 
and of the authoritative ex]30sitions of the law with respect to trade 
marks in British Courts of Justice, that, where the term ' trade 
mark ’ as used in section 51 (xviii.) of the Constitution is to be 
regarded as a term of art or as a word used in popular language, it 
did not in that 3^ear denote every kind of mark which might be 
used in trade or in connection with articles of trade and commerce, • 
but meant a mark which is the visible symbol of a particular kind 
of incorporeal or industrial property consisting in the right of a 
person engaged in trade to distinguish by a special mark, goods in 
which he deals, or with which he has dealt, from the goods of other 
persons. This concept includes, in my opinion, five distinct ele- 
ments : — (1) A right which is in the nature of pioperty ; (2) The 
owner of the right must be a person, natural or artificial, engaged 
in trade ; (3) The right is appurtenant or incident to the dealing 
vith goods in the course of his trade ; (4) The ovmer has such an 
independent dominion over the goods to which the mark is to be 
affixed as to entitle him to affix it to them ; (It is not material 
whether this right is incident to his possession of the goods or arises 
under an agreement with the owner of them). (5) The mark dis- 
tinguishes the goods as having been dealt with by some particular 
person or persons engaged in trade. . . . With regard to 

this species of property the power of the Parliament is absolute. 
They can prescribe the conditions on which it may be acquired, 
retained, or enjoyed ; they may possibly even prohibit its enjoy- 
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ment altogether , but they cannot, by calling something else by 
the name of ‘ trade mark,’ create a new and different kind of indus- 
trial property ” : 6 C.L.R., at pp. 512-513. 

The Chief Justice found the workers’ trade mark to be wanting 
in all these five elements, and concluded : — “ In my opinion, there- 
fore, the workers’ trade mark does not conform in any respect to 
the concept of a trade mark as used in the Constitution. Since, 
then, the Parliament has no power either to create new kinds of 
property, or new kinds of bodies politic, except as incidental to some 
express power, or to create new offences, except by way of sanction to 
a law already passed under some express power {Lyons v. Smart, 6 
C.L.R., 143) there is nothing left upon which Part VII. of the 
Act can validly operate except the mark of an individual worker. 
In my judgment this part of the Act is an attempt to regulate the 
internal trade of the States. It does not fall within, and is not 
incidental to, any of the express powers conferred on the Parliament 
to regulate that trade, and, except so far as those powers extend, 
the power of the States is exclusive. I think, further, that the 
whole of the provisions of Part VII. are so bound up together that 
it is impossible to say that the Parliament would have enacted the 
provisions relating to individual workers without the rest. In my 
opinion, therefore, the whole of Part VII. is invalid ” : Per Griffith, 
C.J., 6 CL.R., at p. 518. 

Mr. Justice Barton gave the following definition of a trade 
mark : — “ What I take a trade mark to be then, using my own words, 
is this : — A mark which is placed on goods (1) to distinguish them as 
the goods of the person who uses the mark ; (2) exercising dominion 
over the goods, whether he has absolute ownership or only a con- 
tractual right to the possession ; (3) in the course of his trade ; 
and (4) exercising a right to the exclusive use of the mark ” : 6 
C.L.R., at p. 525. He found the workers’ mark to be wanting in 
these essentials, and concluded : — “ I am of opinion that the Con- 
stitution uses the expression ' trad6 mark ’ in the sense it bore 
both in the United Kingdom and here, apart from Statute, in 1900, 
and that the power of legislation is co-extensive with that meaning, 
which does not cover the ‘ workers’ trade mark ’ ” : Per Barton, 
J., 6 C.L R., at p. 530. Mr. Justice O’Connor defined the essentials 
of a trade mark as follow's : — “ First, the proprietor of a trade 
mark must have some trade or business connection with the goods, 
such as of owner, manufacturer, seller, or as having selected, packed. 
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or performed some other trade or business operation on them, and 
the mark must be used by him in the course of and in relation to 
that business connection. Secondly, the mark must be capable of 
distinguishing the particular goods on which it has been used from 
other goods of a like character in relation to which other persons 
have had a business connection of the like kind ” : 6 C.L.R., at p. 
540. 


His Honor's conclusion was : — ‘‘ I take it, therefore, as estab- 
lished that the concept covered by the legal expression ' trade 
mark,’ as used by the Legislature, the Courts, and the commercial 
communit}^ in England and Australia at the time of the passing of 
the Constitution, necessarily involved the two essentials I have 
mentioned. It would follow that the power conferred upon the 
Commomvealth Parliament to make laws in respect of trade marks 
extends only to trade marks having these essential qualities, and that- 
it cannot extend to any mark used in trade which is wanting in 
any of those essentials. Nor can the Commonweal bh Parliament 
give itself' jurisdiction merely by declaring that a mark created by 
its authority for use in trade is a trade mark within the meaning of 
the Constitution, It cannot thus expand its powers by its own 
legislative act and sc assume a larger control over the internal trade 
of a State than the Constitution has conferred on it ” : 6 C L.R., 
per O'CoNXOR, J., at pp. 540-541. 

Mr. Justice Isaacs, however, thought that the attributes of a 
trade mark stressed in the judgments of the majority of the Court 
were not essentials of the concept, but accidental characteristics 
which, though usually attached to trade marks as recognized by 
English law, were not invariably so. He proceeded : — ‘‘ Having 
cleared the term ‘ trade mark ’ of the non-essentials wLich have 
clung around it by reason of certain remedial procedure and the 
notions which inevitably root themselves in the soil of every day 
practice, and thence branch out until at times they obscure, the 
central object itself, w’e find that trade marks mean nothing more 
or less than marks used in trade and connected in some way with 
goods in order to identify the goods with persons, thab is, to indicate 
their connection with some T>ersons or class of persons who singly 
or in association have in some way dealt with or operated in relation 
to the goods. The British Parliament has acted upon this in section 
62 of the Act of 1905 with regard to special trade marks, making 
exceptional provisions as to their registration, still treating them 

31 ■ 
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as fairly witKiii the ambit of trade marks. This enactment the 
Commonv/ealth Parliament has followed in section 22 of the Trade 
Marks Act 1905. If the Commonwealth Parliament could validly 
pass that section, it seems decisive of the present question. If it 
could not, then could the State Parliament enact it, and so create 
side by side with the Commonwealth Trade Marks Act another 
branch of trade marks law, recognized as such by the Imperial 
Parliament, but altogether outside Commonwealth control ? I 
do not think this diversity of jurisdiction was intended by the 
Constitution. . . . My opinion is that the Commonwealth 

Parliament may give to any existing joerson or persons, or deprive 
them of, the right of holding or transferring trade marks. Part 
VII. of the Act does not create any artificial person for the purpose 
— and it is unnecessary to say that if it did that would be invalid 
— but it accepts certain independently existing facts : — (1) work- 
men single or associated ; (2) a mark indicating their labour, and 
(3) their adoption of the mark ; and then, vith all these facts pre- 
existing, it permits registration and confirms or confers legal owner- 
ship and protects it. In this I see no excess of legislative authority.” 
Per Isaacs, J., 6 C.L.R., at pp. 584, 585. 

Mr. Justice Higgins also thought that the suggested essentials 
were accidents merely, evolved from Chancers practice. “It is 
clear,” he said, “ that the words ‘ trade mark ’ were applied before 
1900 to marks belonging to journeymen workers, to marks which 
did not identify any separate trading business, and which were 
assignable in gross. In short, the only attributes that I can find to 
be common to these goods in all their varying uses, the only essential 
differentia from other marks is this — the marks must be used to 
identify the commodities with some person or body of persons and 
for the purpose of attracting trade ; and these attributes are all found 
in this ‘ workers’ trade mark.’ ” He regarded the meaning of the 
words in 1900 as being a guide only, and not as conclusive : — “ Under 
the power to make laws mth respect to trade marks, I cannot see ” 
he said, “ why Parliament cannot, at the least, bring into the class 
of trade marks printed trade names and ‘ get up ’ of goods — rights 
in the nature of trade marks, things which were treated on the same 
principles as trade marks, but not hitherto called ‘ marks ’ in current 
language. What is committed to the Eederal Parliament is not the 
class of things called trade marks, but the whole subject of trade 
marks. No doubt, we are to ascertain the meaning of ‘ trade marks ’ 
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as in 1900. But having ascertained that meaning, we have then 
to find the extent of the power to deal with the subject of trade 
marks — or, what is the same thing, to find the meaning of the 
' power to make laws with respect fco trade marks.’ The usage in 
1900 gives us the central type ; it does not give us the circum- 
ference of the power. ... I am, therefore, of opinion that, 
even if the characteristics of the ‘ workers’ trade mark ’ did not 
bring it strictly within the class ‘ trade marks ’ as understood in 
1900, there is nothing in Part VII. of the Act which transgresses 
the power conferred on the Federal Parliament ‘ to make laws with 
respect to trade marks.’ ” Per Higgins, J., 6 C.L.R., at pp. 608-616. 

61. (xjx.) Naturalization^^ and aliens : 

§71. ‘‘NATURALIZATION AND ALIENS.” 

LEGISLATION. 

Naturalization Act 1903. 

The naturalization laws of the States are superseded by this , 
Act. From its commencement, it vests exclusively in the Common- 
wealth Government the right to issue certificates of naturalization, 
and declares that State certificates or letters of naturalization 
thereafter issued shall be of no effect. But it declares that persons 
who have previously obtained State certificates or letters shall be 
“ deemed to be naturalized ” under the Commonwealth Act. 

An alien, to be entitled to apply for a certificate of naturaliza- 
tion, must be resident in the Commonwealth, must intend to settle 
in the Commonwealth, must not be an aboriginal native of Asia, 
Afric^, or the islands of the Pacific (excepting New Zealand), and 
must have either (a) resided in Australia continuously foi two years 
immediately preceding his application, or (6) obtained in the United 
Kingdom a certificate or letters of naturalization. 

The Governor- General in Council may, with or without assign- 
ing any reason, in his discretion grant or withhold a certificate of 
naturalization in any case, as he thinks most conducive to the public 
good. 

An alien woman who marries a naturalized person is deemed to ' 
be thereby naturalized. In view of the declaration in the Imperial 
Naturalization Act 1870, that the nationality of a wife is that of 
her husband, this provision seems unnecessary. An infant, not 
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being a natural-born British subject, whose father or mother holds 
a certificate of naturalization, or whose mother is married to a 
natural-born British subject or to the holder of a certificate of 
naturalization, is deemed to be naturalized if he has at any time 
resided in Australia with the father or mother. 

The effect of a certificate of naturalization is to entitle the holder, 
in the Commonwealth, to all political and other rights, powers and 
privileges, and to subject him to all obligations, to which a natural- 
born British subject is entitled or subject to in the Commonwealth ; 
except that, where the Constitution or laws of the Commonwealth 
or of a State distinguish between the rights of a natural-born and 
a naturalized subject, his rights are only those of a naturalized subject. 

Naturalization Act 1917. 

Conditions Precedent to Naturalization. 

A person who was before the passing of this Act naturalized in 
a State or in a Colony which has become a State shall be deemed 
to be naturalized. 

An applicant for naturalization shall produce in support of his 
application his own statutory declaration stating his name, age, 
birthplace, occupation and residence, the length of his residence in 
Australia, and such other particulars as are prescribed, and that he 
intends to settle in the Commonwealth. 

Every applicant is required to advertise in the manner pre- 
scribed his intention to seek naturalization and produce to the 
Minister newspapers containing copies of the prescribed advertise- 
ment ; produce certificates of character from three natural-bom 
British subjects, two of whom are householders and one of whom is 
a justice of the peace, a postmaster, a teacher of a State school 
or an officer of police ; and satisfy the Minister that he is able to 
read and %vrite English. 

Objections. 

Any person may make representations to the Minister objecting^ 
to any person who has applied or has advertised his intention to 
apply for naturalization. Such representations shall be in the form 
of a statutory declaration. The contents of any statutory declara- 
tion filed with the Minister in pursuance of this section shall not be 
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disclosed to any person without the consent of the person making 
the declaration other than for the purposes of a prosecution for 
perjury. 

The Governor- General shall consider the application and any 
representations made under the last preceding section, and may 
mth or without assigning any reason, grant or withhold a certificate 
of naturalization as he thinks most conducive to the public good. 

Renunciation of Original Allegiance. 

The Governor-General is not authorized to issue a certificate 
until he has received from the applicant the certificate of a Justice 
of the High Court, a Judge of the Court of a State, or a police, 
stipendiary or special magistrate, that the applicant has before 
renounced his allegiance to the country of which he was, at the 
time of making his application a subject or, in the case of an appli- 
cant who has obtained in the United Eiingdom a certificate or 
letters of naturalization, the country of which he was at the time 
of his naturalization in the United Kingdom a subject, and taken 
an oath or affirmation of allegiance in the form in the Schedule to 
the Act. 

Revocation. 

The certificate of naturalization may be revoked, provided it is 
proved to the satisfaction of the Governor- General that a certificate 
of naturalization has been obtained by any untrue statement of 
fact or intention ; or the Governor- General is satisfied that it is 
desirable for any reason that a certificate of naturalization should 
be revoked. 


Commonwealth Fbanchise Act 1902. 

No aboriginal native of Australia, Asia, Africa, or the islands of 
the Pacific, except New Zealand, is entitled to have iiis name placed 
on an electoral roll unless so entitled under the Constitution Act, 
section 40, which preserves rights enjoyed under the laws of the 
States before Federation. 

Commonwealth Electoral Act 1917. 

Every naturalized British subject who was born in an enemy 
country is disqualified for voting at Commonwealth elections 
during the continuance of the war. 
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Invalid and Old-age Pensions Act 1908-1909. 

The following persons are not qualified to receive old-age 
pensions, viz. : aliens ; naturalized subjects of the King who have 
not been naturalized for the period of three years next preceding 
the date of their pension claims, and Asiatics, except those born in 
xA.ustralia or aboriginal natives of Australia Africa, the islands of 
the Pacific or New^ Zealand. 

War Precautions Act 1914-1916. 

The Governor-General may by order published in the Gazette 
make provision for any matters which appear necessary or expedient 
with a view to the public safety and the defence of the Common- 
wealth, and in particular for prohibiting aliens, either generally or 
as regards specified places, and either absolutely or except under 
specified conditions and restrictions, from landing or embarking in 
the Commonwealth ; for deporting aliens from the Commonwealth ; 
for requiring aliens to reside and remain within certain places or 
districts ; for prohibiting aliens from > residing or remaining in any 
areas specified in the order ; for requiring aliens residing in the 
Commonwealth to comply with such provisions as to registration, 
change of abode, travelling, trading or otherwise as are specified in 
the order ; for applying to naturalized persons, with or without 
modifications, all or any provisions of any order relating to aliens ; 
for requiring any person to disclose any information in his possession 
as to any matter specified in the order. 

Power to Deport Aliens. 

Robtelmes, a kanaka labourer, had been brought into Queens- 
land under the pre-Eederation Pacific Island Immigration Act 
(Queensland), (44 Viet., No. 17). In 1906 he was brought before a 
police magistrate sitting in Petty Sessions, and charged with being 
a Pacific Island labourer found in Australia before 31st December 
1906, and reasonably supposed not to be employed under an agree- 
ment within the meaning of the Federal Pacific Island Labourers 
Act 1901. The magistrate was satisfied that the defendant had 
not been employed under agreement and ordered his deportation. 
He appealed from this order to the High Court, which dismissed 
the appeal : Robtelmes v. Brennan, (1906) 4 C.L.E., 395. 

The High Court held that the right to decide what aliens should 
or should not become members of the community was an attribute 
of sovereignty ; that the right of a nation to expel or deport foreigners 
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(whether alien friends or enemies) from the country was as unquali- 
fied and as undeniable as the right to exclude them from entering 
the country ; that this right was conferred upon the Commonwealth 
by virtue of the power to make laws with respect to {inter alia 
aliens ” ; and that the right to expel involved the right to do all 
things necessary to make the expulsion effective, among which was 
necessarily included the act of deportation, to the extent of the 
complete extrusion of the alien from the territorial borders of the 
State. The extra-territorial constraint necessarily consequent upon 
the act of expulsion was immaterial to the validity of the right of 
deportation. It was held further, that the right of expulsion was 
not limited to ordering the deportation of the ahen to the place 
whence he came ; it was general and unlimited, and could be exer- 
cised by the deporting State in whatever manner and to whatever 
place was necessary for effective deportation. 

The Chief Justice (Sir Samuel Gbiffith), said in his judgment : 

“ The power to make such laws as Parliament may think fit 
with respect to aliens must surely, if it includes anything, include 
the power to determine the conditions under which aliens may be 
admitted to the country, the conditions under which they may be 
permitted to remain in the country, and the conditions under which 
they may be deported from it. I cannot, therefore, doubt that the 
Commonwealth Parliament has under that delegation of power 
authority to make any laws that it may think fit for that purpose 
and it is not for the judicial branch of the Government to review 
their actions, or to consider whether the means that they have 
adopted are wise or unwise. So far, therefore, the Statute appears 
to be intra vires, and one to which effect must be goven. The most 
serious difficulty suggested was, however, that the deportation of a 
person from Australia will necessarily, owing to the geographical 
position of the Commonwealth, result in the imprisonment of the 
person deported beyond the territorial jurisdiction of the Colony. 
That is no doubt true, and it is equally clear that the legislature of 
the Commonwealth cannot make any laws which have effect as 
laws beyond its own territorial limits, that is to say, three marine 
miles from the coast, except so far as its laws are in force on board 
ships trading between different ports of the Commonwealth ” : 
4 C.L.R., at p. 404. 

Referring to the case of Attorney- General for Canada v. Gain 
and Gilhula, (1906) A.C., 542, decided only a few weelis previously, 
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in which the learned Lord who delivered the judgment of the Privy 
Council used the expression '' deport him to the country whence he 
entered the Dominion,” Sir Samuel Griffith, said : — 

But it is clear that that cannot be the limit of the power. 
The deporting State has no authority beyond its own borders. All 
it can do is to extrude the alien. What becomes of him afterwards 
is for him, not for them. It may be that it would be unreasonable 
to take him against his will to some place which is not his own home, 
but the remedy must be sought elsewhere. I gave an instance in 
the course of the argument of the case of an alien, whom, for instance, 
the Swiss Confederation desired to expel from Switzerland Suppose 
he was a Russian, or an Englishman, or a Spaniard, it is quite clear 
that they would have no authority to convey him through the 
territories of neighbouring powers to his original home. But that 
they have power to expel him from Switzerland is beyond all doubt 
what happens to him afterwards is a matter to be considered on 
other grounds. I am, therefore, of opinion, on the authority of 
this decision, that the Commonwealth had power to pass this Act ; 
that the justice who gave the adjudication had power to order the 
appellant’s deportation ; and that the deportation will be lawful 
What will happen afterwards, where he will be taken, and under 
what circumstances, are matters that must be determined by other 
authorities, but I tliink it will be found that the law of the Empire 
sufficiently provides for the safety of Pacific Islanders who are being 
carried on the waters of the Pacific Ocean. I have only one other 
obserN^ation to make with regard to the point of restraint beyond 
the limits of the Commonwealth. It may reasonably be assumed 
— of course from one point of view it is a rather large assumption — 
that every alien who chooses to come into a sea-girt country knows 
that he is liable to be deported and that he can only be deported 
by sea ; and that he therefore agrees as a term of his admission 
to the sea-girt country that such restraint may be exercised upon 
him beyond the territorial limits of that State for the purpose of 
his deportation as may be necessary. Regarded from this point 
of view the necessary restraint is made with his consent.” Per 
Griffith C.J., 4 C.L.R., at pp. 406-407. 

In Attorney -General for Gaiiada v. Cain and Gilhula, (1906) 
App. Cas., 542, referred to above, it was decided by the Privy Council 
that “ one of the rights preserved by the supreme powder in every 
State is the right to refuse to permit an alien to enter that State, 
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to annex what conditions it pleases to the permission to enter it 
and to expel or deport from the State, at pleasure, even a friendly 
alien, especially if it considers his presence in the State opposed to 
its peace, order, or good government, or to its social or material inter- 
ests.” For that proposition the judgment cited Vattel, Law of 
Nations, book I., section 231 ; book II., section 125. Later on in 
the judgment it is said : — The power of expulsion is, in truth, 
but the complement of the power of exclusion. If entry be pro- 
hibited, it would seem to follow that the Government which has 
the power to exclude should have the power to expel the alien who 
enters in opposition to its laws.” 

The same doctrine has been definitely established in the United 
States of America. In Chae Chan Pi7ig v. United States, 130 U.S., 
581, the Supreme Court of the United States aliirmed the validity of a 
former Act of Congress excluding Chinese labourers from the United 
States. In that case Fuller, C.J., said : — " Those labourers are 
not citizens of the United States ; they are aliens. That the 
Government of the United States, through the action of the legis- 
lative department, can exclude aliens from its territory is a proposi- 
tion which we do not think open to controversy. Jurisdiction over 
its own territory to that extent is an incident of every independent 
nation. It is a part of its independence. If it could not exclude 
aliens, it would be to that extent subject to the control of another 
power.” . . . ‘'To preserve its independence, and give security 

against foreign aggression and encroachment, is the highest duty of 
every nation, and to attain these ends nearly all other considera- 
tions are to be subordinated. It matters not in what form such 
aggression and encroachment come, whether from the foreign nation 
acting in its national character, or from vast hordes of ifcs people 
crowding in upon us. The Government, possessing the powers 
which are to be exercised for protection and security, is clothed vith 
authority to determine the occasion on which the powers shall be 
called forth ; and its determination, so far as the subjects affected 
are concerned, is necessarily conclusive upon all its departments 
and officers.” In the later case of Fong Yue Ting v. United States 
149 U.S., 698, the same doctrine was approved. 

51. (xx. ) Foreign corporations'^^ and trading or finan- 
cial corporations formed within the 
limits of the Commonwealth : 
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§ 72. ‘‘ CORPORATIONS.” 

LEGISLATION. 

Australian Industries Preservation (Isaacs) Act 1906. 

The Australian Industries Preservation Act 1906, sections 5 (1) 
and 8 (1) assumed to be passed in the exercise of Commonwealth 
power over corporations provided : — - 

Section 5 (1) Any foreign corporation, or trading or financial 
corporation formed within the Commonwealth, which, either as 
principal or agent, makes or enters into any contract, or engages or 
continues in any combination — 

(а) with intent to restrain trade or commerce within the 

Commonwealth to the detriment of the public, or 

(б) with intent to destroy or injure by means of unfair 

competition any Australian industry the preservation 
of which is advantageous to the Commonwealth, having 
due regard to the interests of producers, w^orkers, and 
consumers, is guilty of an offence. 

Section 8 (1) Any foreign corporation, or trading or financial 
operation formed within the Commonwealth, which monopolizes or 
attempts to monopolize, or combines or conspires with any person 
to monopolize, any part of the trade or commerce vdthin the Com- 
monwealth, with intent to control, to the detriment of the public, 
the supply or price of any service, merchandise, or commodity, is 
guilty of an ofience. 

Other sections of the same Act passed in the undoubted exercise 
of powers conferred by the Constitution, section 5 (1) relating to 
inter-state and external trade and commerce were as follows : — 

Section 4 (1) Any person who, either as principal or as agent, 
makes or enters into any contract, or is or continues to be a member 
of or engages in any combination, in relation to trade or commerce 
^vith other countries or among the States — 

(a) with intent to restrain trade or commerce to the detriment 

of the public ; or 

(b) with intent to destroy or injure by means of unfair 

competition any Australian industry the preservation of 
which is advantageous to the Commonwealth, having 
due regard to the interests of producers, workers and 
consumers, is guilty of an offence. 

Section 7 (1) Any person who monopolizes or attempts to 
monopolize, or combines or conspires with any other person to 
monopolize, any part of the trade or commerce with other countries 
or among the States, vdth intent to control, to the detriment of 
the public, the supply or price of any service, merchandise, or 
commodity, is guilty of an offence. 
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15b (1) ‘‘If the Comptroller-General believes that an offence 
has been committed against this part of this Act, or if a complaint 
has been made in writing to the Comptroller- General that an offence 
has been committed against this part of this Act and the Comp- 
troller-General believes that the ofence has been committed, he 
may by writing under his hand require any person whom he believes 
to be capable of giving any information in relation to the alleged 
offence to answer questions and to produce documents to him or to 
some person named by him in relation to the alleged offence. 

(2) No person shall refuse or fail to answer questions or produce 
documents when required to do so in pursuance of this section. 

Limits of Federal Power. 

In the cases of Huddart Parker ds Co. v Moorehead ; Applelon 
V. Moorehead, (1908) 8 C.L.R., 330, it was held by the whole Court 
that paragraph 51 (xx.) of the Constitution does not empower the 
Federal Parliament to create corporations, but is limited to legisla- 
tion as to foreign corporations and as to trading and financial 
corporations created by State law. (Previous dicta suggesting the 
contrary, in Jumhunna Coal Mine Co, v. Victorian Coal Miners^ 
Association, 6 C.L R., at pp. 334, 355, must now be considered as 
of no authority). 

It was further held by a majority (Isaacs, J. dissenting) that 
the paragraph does not empower the Federal Parliament to control 
the operations of corporations which la^vfully engage in trade and 
commerce within a State. As to what the paragraph does empower 
the Federal Parliament to do, the dicta of the Justices forming the 
majority do not altogether agree. The Chief Justice and Mr. 
Justice Barton thought that it gave power to forbid corporations 
from entering into any particular field of intra-state commerce, or 
to impose conditions upon their entry into such field, though not 
to control their conduct within the lawful sphere of their operations. 
Mr. Justice O’Connor thought that it was limited to legislation for 
the recognition of corporations as legal entities within the Common- 
wealth. Mr. Justice Higgins thought that it extended to regulating 
the status and capacity of corporations and the conditions on which 
they might carry on business. 

The case involved the validity of sections 5 and 8 of the Aus- 
tralian Industries Act 1906. This Act, which was directed against 
contracts, combinations and monopolies in restraint of trade, was, 
as to most of its provisions, limited (in accordance with the limits 
of the federal power with respect of trade and commerce) to matters 
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relating to trade and commerce '' with other countries and among 
the States.'’ But sections 5 and 8, which dealt with oSences by 
corporations, purported to extend to trade and commerce generally 
— including intra-state trade and commerce — the Parliament having 
acted on the view that these provisions could be supported as laws 
in respect of corporations, independently of the trade and commerce 
power. 

On 22nd September 1908 the Comptroller-General of Customs, 
in writing, stated that he believed offences had been committed 
against section 5 (1) (a) and 8 (1) (relating to corporations), Part IT. 
of the Australian Industries Preservation Act 1906 (as amended by 
the Australian Industries Preservation Act 1907) in connection vdth 
the trade in coal, and he called upon Huddart Parker & Co, Ltd.^ 
a company duly formed under the laws of Victoria, to answer in 
■writing several questions. 

On the same day the Comptroller-General, in writing, required 
William Thomas Appleton, the manager of the above-named Com- 
pany^ to answer the same questions, stating in this case that he 
believed that offences had been committed against sections 4 (1) (a) 
and 7 (1) relating to infcer-state trade. Both the company and 
Appleton refused to answer the questions, and they were charged 
on information by R. W. Moorehead, an officer of customs, "with 
having refused to answer the questions. The informations were 
heard at the Court of Petty Sessions at Melbourne on 28th September 
1908 and in each case the defendant was fined £5. 

The defendants appealed to the High Court on the grounds : — 
That section,s 5 (1) (a) and 8 (1) of the Australian Industries Preserva- 
tion Act 1906 were unconstitutional and ultra vires, and, therefore, 
proceedings could not be lawfully taken under section 15b of such 
Act (as amended), based upon a statement of the belief of the Comp- 
troller-General that an offence had been committed against such 
sections. That the provisions of sections 5 and 8 were not really 
laws with respect to corporations but were laws with respect to 
trade and commerce ; that section 15b was invalid. 

It was decided by the -whole Court that sections 4 (1), 7 (1) and 
15b of the Australian Industries Preservation Act 1906 (as amended 
by the Australian Industries Preservation Act 1907), so far as 
applicable to inter-state trade were intra vires the Commonwealth 
Parliament and valid. It was further decided by the Court that 
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the inquiry authorized by section 15 b 'vvas not inconsistent with 
the right to trial by jury conferred by section 80 of the Constitution. 
The Court also held that such an inquiry by an officer was not an 
exercise of the judicial power of the Commonwealth and was there- 
fore valid. 

The majority of the Court held that sections 5 and 8 penalizing 
corporations were ultra vires and void ; that they were not laws in 
respect of corporations, but an unconstitutional attempt to control 
intra-state trade and commerce. 

In the result the conviction of Huddart Parker & Co., on the 
information under sections 5 and 8 relating to corporations engaged 
in the internal trade of a State waa quashed. The conviction of 
W. T. Appleton, for refusing to answer questions relating to inter- 
state trade was confirmed. 

The Chief Justice (Sir Samuel Griffith), in his judgment said : 

“ Sections 4 and 7 are limited in terms to matters in relation 
to trade and commerce with other countries and among the States, 
and it is not suggested that these enactments are not within the 
first of the powers enumerated in section 51 of the Constitution. 
Sections 5 and 8 are not so limited as to subject-matter, but are 
limited to foreign corporations and trading and financial corpora- 
tions formed within the Commonwealth — adopting the language of 
pi. XX. of section 51, It is common ground that sections 5 and 8, 
as framed, extend to matters relating to domestic trade vdthin a 
State, and the question is whether the power to make laws with 
respect to ‘ foreign corporations, and trading or financial corpora- 
tions formed within the limits of the Commonwealth ’ extend to 
the governance and control of such corporations wlien lawfully 
engaged in domeslic trade within the State. If it does no limit can 
be assigned to the exercise of the power. The Commonwealth 
Parliament can make any laws it thinks fit with regard to the opera- 
tion of the corporation, for example, may prescribe what officers 
and servants it shall employ, what shall be the hours and conditions 
of labour, what remuneration shall be paid to them, and may thus, 
in the case of such corporations, exercise complete control of the 
domestic trade carried on by them. In short, amy law in the form 
‘ No trading or financial corporation formed vithin the Common- 
wealth shall,' or ‘ Every trading and financial corporation formed, 
etc., shall,' must necessarily be valid, unless forbidden by some other 
provision of the Constitution 
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“ It is not serionsly disputed that the words of pi. xx., if they 
stood alone, might be capable of such a construction, but the appel- 
lants contend that it is not the true one. The respondent relies 
on the literal meaning of the words, which, he says, confer an express 
power which is not to be cut down by implication. In su|)port of 
this view he contends that the words are large enough to include 
the creation of trading and financial corporations, and that the 
power to create a corporation implies a power to attach to the 
coriDoration when created any condi'ion whatever that Parliament 
may think fit. 

“ It may be that this consequence would follow so far as regards 
the internal affairs of a corporation so created whether it would or 
would not also follow as to their dealings with strangers. But 
I am of opinion that the words in question do not on their face 
purport to deal with the creation of corporations. In the case of 
foreign corporations it is obvious that the Parliament cannot create 
them. The formation and regulation of corporations in general is 
one of the matters left to the States and in my judgment the words 
' formed "within the limits of the Commonwealth ’ mean formed 
under State laws. They may be large enough to include corpora- 
tions formed by the Commonwealth itself wdthin territory under 
its exclusive jurisdiction, and corporations created by the Common- 
wealth itself as instruments of government ; but an express power 
is not necessary for either purpose 

In my opinion the meaning of pi. xx. is that in the case as 
well of trading and financial corporations formed within the Com- 
monwealth as of foreign corporations the Commonwealth must take 
them as it finds them and may make such law’-s with respect to their 
operations as are otherwise within its competence ” : 8 C.L.B. at 
pp. 347-349. 

Sir Samuel Griffith then cited Grand Trunk Railway Go. of 
Canada v. Attorney- General of Canada (1907) A.C. 65, in which 
the question was whether a Dominion Statute, prohibiting railway 
companies created under Dominion law from contracting out of 
liabilities to pay damages for injuries to their servants, was within 
the competence of the Dominion Parliament as railway legislation, 
or w^as in substance an interference with ‘‘ property and civil 
rights,” a subject reserved to the Provincial Legislatures ; and 



Sec, 51 (XX.).] 


CORPORATIONS. 


495 


after quoting from the judgments of the High Court in The King 
V. Barger, 6 C L.R., at p. 79, and the Union Label Case, 6 C.L.R , 
at pp. 502-503, he proceeded : — 

“ Is then the enactment that trading and financial croporations 
shall not enter into certain contracts or combinations relating to 
domestic trade wholly within a State, a necessary and proper means 
of carrying into execution some other power expressly" granted by 
the Constitution — in this case a power to make laws with res^^ect 
to such corporations ? 

The contracts and combinations mentioned are governed by 
State law, and are either lawful or unlawful under that law. If 
the Commonwealth Parliament can declare an act of a trading or 
financial corporation in relation to domestic trade which is lawful 
under State law to be unlawful, it can, e converso, make lawful a 
similar act of such a corporation which is unlawful under State law. 
A more flagrant invasion of the spheres of the domestic law of trade 
and commerce and the domestic criminal law can hardly be con- 
ceived. . . . 

In my judgment the words of pi. xx. are not clear and 
unequivocal, but are open to two constructions, and, applying the 
principles which I have stated, I think that they ought not to be 
construed as authorizing the Commonwealth to invade the field 
of State law as to domestic trade, the carrying on of which is vithin 
the capacity of trading and financial corporations formed under the 
laws of the State. In other words, I think that pi. xx. empowers 
the Commonwealth to prohibit a trading and financial corporation 
formed vuthin the Commonwealth from entering into any field of 
operation, but does not empower the Commonwealth to control the 
operations of a corporation which lawfully enters upon a field of 
operation, the control of which is exclusively reserved to the States. 
Por these reasons I think that sections 5 and 8 are beyond the 
■constitutional power of the Commonwealth and that the appeal of 
Huddart, Parker & Co. should be allowed. Per Gbiffith, C.J., 
8 C.L.R., at pp. 352, 354. 

Mr. Justice Barton stated at length his views as to the enact- 
ments, in substantial agreement with the Chief Justice, and con- 
cluded : — 

“ I am of opinion, therefore, that sections 5 (1) (a) and 8 (1) 
of these Acts, in so far as they deal with the domestic trade of the 



496 


CORPOEATIONS. 


[Sec. 51 (XX.). 


States, are in no wise incidental or ancillary to the execution of 
section 51 (xx.) of the Constitution, and that the invasion of that 
sphere is prohibited by the Constitution. Hence, I am bound to 
hold that these provisions are invalid, and that the company is 
entitled to succeed.” Per Barton, J., 8 C.L.R , at p.* 366. 

Mr. Justice O’Connor, in the course of his judgment, said : — 

‘\In the light of the circumstances it may fairly be taken that 
the framers of the Constitution intended by the sub-section under 
consideration to confer on the Parliament of the Commonwealth 
just that power which was wanting in the legislative bodies then 
existing in Australia — the power of making a uniform law for regulat- 
ing the conditions under which foreign corporations, and trading 
or financial corporations created under the laws of any State, would 
be recognized as legal entities throughout Australia. As |)art of 
that power there would be necessaiily implied the authority to 
impose on those corporations all such conditions on admission to 
recognition as would be appropriate or plainly adapted to the object 
of the sub-section and not forbidden by the Constitution. (See the 
judgments of this Court in the Jumhunna Case 6 C.L.R. 309). 
Recognition of a corporation as a legal entity involves a recognition 
of its right to exercise throughout Australia its corporate functions 
in accordance with the law of its being, that is, the law by \yhicii the 
foreign or State law gave it existence as a legal body. Recognition 
may be absolute or on conditions. It is unnecessary here, even if 
it were possible to make a comprehensive statement of the matters 
which might be the subject of such conditions, but it may be stated 
generally that Parliament is empowered to enact an}^ law it deems 
necessary for regulating the recognition throughout Australia of the 
corporations described in the section, and may, as part of such law, 
impose any conditions it tliinks fit, so long as those laws and the 
conditions embodied in them have relation only to the circumstances 
under which the corporation will be granted recognition as a legal 
entity in Australia. It may, for instance, prohibit altogether the 
recognition of corporations whose constitutions do not provide 
certain safeguards and securities for payment of their creditors. It 
may impose conditions on recognition to attain the same ends. As 
a preliminary to recognition it may insist upon compliance with any 
conditions it deems expedient for safeguarding those dealing with 
the corporation. In the effecting of objects within these limits it 
must have the right to encroach on State powers to such an extent 
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as it may deem necessary. But when once recognition has been 
granted when once the corporation has, in Australia, the status 
of a legal entity the limit of the power conferred by the sub-section 
is reached. The corporation then becomes a legal entity within the 
Commonwealth, subject to the laws of the Commonwealth and of 
the States in the same way as anj/ other legal entity. In respect of 
trade carried on entirely within the limits of an;v' one State it is 
within the cognizance of State laws and State administration in the 
same way and to the same extent as any other legal entity within 
the State would be in the like circumstances. By such interpreta- 
tion only can full effect be given to the power conferred by the- 
sub -section on the Parliament without derogating from the power 
to control its own internal trade and commerce which the Constitu- 
tion leaves exclusively in the hands of the State " Per O’Connor, 
J., 8 C.L.R., at pp. 373-374. 

Mr. Justice Higgins agreed that this was a law '' with respect 
to ” trade and commerce — ^not to corporations ; and he said : — 

“ But, it is asked, what then is the exact scope of the power 
in sub-section (xx.) ? I think it is my duty to face this question, 
but I do not wish to be taken as giving any final or exhaustive 
definition. In the first place, this sub-section (xx.) does not give 
any power to incorporate companies. Such power of incorporation 
as the Federal Parliament has, is implied, not express, not direct 
and independent, but ancillary, incidental to its other powers. 
This sub-section applies only to corporations which have been 
formed abroad, or (if trading or financial) by the States. But 
there is ample scope provided for the Federal Parliament by this 
sub -section. It can regulate such companies as to their status, 
and as to the powers which they may exercise within Australia, and 
as to the conditions under w^hich they shall be permitted to carry 
on business, . . . 

“ The Federal Parliament can, in my opinion, prescribe what 
capital must be paid up, probably even how it must have been paid 
up (in cash or for value, and how the value is to be ascertained) 
what returns must be made, what publicity must be given, what 
auditing must be done, what securities must be deposited. The 
Federal Parliament controls as it were the entrance gates, the 
tickets of admission, the right to do business and to continue to do 
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business in Australia ; the State Parliaments dictate what acts 
may be done, or may nbt be done, within the enclosure, prescribe laws 
with respect to the contracts and business within the scope of the 
permitted powers. An Act which forbids to corporations, and 
punishes, a contract which is within the permitted powers, is not 
an Act ‘ with respect to ’ corporations as such, it is an Act with 
respect to contracts. . . . 

'' The Federal Parliament can, as it were, regulate the terms 
of admission into a field and of remaining therein, but it cannot 
make a law imposing a penalty for picldng a turnip. . . . The 

Federal Parliament can regulate corporations as to status, capacity, 
and the conditions on which business is permitted. But it is for 
the State Parliament to regulate what contracts or combinations 
a corporation may make in the course of the permitted business. . . . 

In fine, if the Statute of Limitations or the Statute of Frauds 
or the common law as to contracts is to be altered or repealed, 
even as to corporations, it must be altered or repealed by the State 
Parliament, which can deal with private persons as well as with 
corporations, and can secure uniform treatment.” Per Higgins, J., 
8 C.L.R., at pp. 412-414. 


Mr. Justice Isaacs, while agreeing that the power did not 
include the creation of corporations, took an entirely difierent view 
of what it did include : — 

“ The creation of corporations and their consequent investiture 
with powers and capacities was left entirely to the States. With 
these matters, as in the case of foreign corporations, the Common- 
wealth Parliament has nothing to do. It finds the artificial being 
in possession of its powers, just as it finds natural beings subject to 
its jurisdiction, and it has no more to do with the creation of the 
one class than with that of the other. 

But raying aside creative power, what is left ? It cannot be 
merely the power to legislate for the corporations with relation to 
inter-state and foreign commerce. That, as already indicated, is 
conferred to the fullest extent by the first sub-section, and to confine 
paragraph (xx.) to that would give no meaning to its very definite 
words. 
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Again, to restrict its operation to internal company regulation 
would be absurd. Apart from the inherent improbability of invest- 
ing the national authority with merely subordinate functions while 
retaining to the State the superior power of incorporation which, 
effectively exercised, could go far to nullify the inferior power, there 
are serious practical difficulties. I am unable, therefore, to accept 
the argument that what the Constitution has handed over to the 
Federal Parliament is simply the body of company law. That 
would include all the prohibitory and creative provisions contained 
in the State Statutes ; it would also include the power to alter the 
conditions of a company's existence, which is equivalent to creation, 
and to annihilate the corporation altogether — which I think is 
equally vdth creation, outside the region of federal competency., 

. The power does not look behind the charter, or concern 
itself with purely internal management, or mere personal preparation 
to act ; it views the beings upon which it is to operate in their 
relations to outsiders, or, in other w^ords, in the actual exercise of 
their corporate powers, and entrusts to the Commonwealth Parlia- 
ment the regulation of the conduct of the corporations in their trans- 
actions with or as affecting the public. Many of the matters that 
in one aspect are internal — such as balance-sheets, registers of 
members, payment of calls, &c. — may in another aspect and in 
certain circumstances be important elements in connection with 
outward transactions, and have a direct relation to them, and so 
fall incidentally within the ambit of federal power. The same may 
be said of legal proceedings, remedies, and so on, including winding 
up proceedings so far as necessary to satisfy creditors, but not so 
far as extinction. But whether any given provision is part of the 
federal power or not must, as I view it, depend on whether it includes 
or is necessarily incidental to the control of the conduct of the 
corporations in relation to outside persons. This follows from the 
process of reasoning and elimination that the language itself forces 
upon us when effect is given to every word, . . . 

‘‘ To some extent the grant of power has admittedly over- 
stepped the line of demarcation separating jurisdiction as to inter- 
state and foreign trade from that concerning purely intra-state 
trade. See the judgment of the learned Chief Justice in The King 
V. Barger, 6 C.L.R., 41, at p. 69. And once that line is passed, 
where is the new line to be consistently drawn, except where I 
have drawn it ? I have shown that on the affirmative side the words 
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are not satisfied mere recognition ; and on the negative or pro- 
hibitory side, what is the authority for drawing it at exclusion 
which, besides recognition, is also admitted by my learned brother’s 
view ‘I Notning in the Constitution lends itself to that result — no 
solitary authority English or American gives any countenance to 
it. So far as they go the American cases are opposed to it. In 
Pembina Mining Go. v. Pennsylvania, 125 U.S., 181, at p. 186. 
Field, J., basing his statement on several authorities, says : — ' The 
absolute power of exclusion includes the right to allow a conditional 
and restricted exercise of its corporate powders within the State.' ” 
Per Isaacs, J., 8 C.L.R., at pp. 394-396, 402. 


PROPOSED CONSTITUTIONAL AMENDMENTS 
RELATING TO CORPORATIONS. 

On 26th x4pril 1911, the following proposed amendment of 
section 51 (xx.) was submitted to the people of the Commonwealth 
by referendum : — 

51. (xx.) ‘‘ Corporations including : — 

(a) The creation, dissolution, regulation, and control of Corporations ; 

{b) Corporations formed under the law of a State (except any Corpora- 
tion formed solely for religious, charitable, scientific or artistic 
purposes, and not for the acquisition of gain by the Corporation 
or its members) including their dissolution, regulation and control ; 
and 

(c) Foreign Corporations including their regulation and control. 

This amendment failed to secure the necessary constitutional 
ratification, supra p. 21. 

On 31st May 1913, the following proposed constitutional amend- 
ment was submitted to the people : — 

51. (xx.) ‘‘ Corporations, including: — 

(а) the creation, dissolution, regulation, and control of corporations ; 

(б) Corporations formed under the law of a State, including their 

dissolution, regulation, and control ; but not including municipal 
or governmental corporations, or any corporation formed solely 
for religious, charitable, scientific, or artistic purposes, and not 
for the acquisition of gain by the corporation or its members ; and 

(c) foreign corporations, including their regulation and control.” 

This proposed amendment failed to secure the necessary 
constitutional ratification, p. 23. 
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Objections Stated, 

Federalists object to the Commonwealth Parliament receiving 
special and discriminating powers of legislation which may be 
directed against, for the purpose of penalizing, corporations, and 
regulating them by laws which do not apply to private individuals. 
Under the same circumstances of trade and commerce or industry, 
the laws which apply to private individuals should be applicable to 
corporations. There should be no discriminating legislation against 
corporations, otherwise there would be, in the same State, two sets 
of laws relating to trade and commerce and industry, one by the 
State, applicable to private indmdiials, and the other by the Federal 
Parliament, applicable to corporations. Such a power vested in 
the Federal Parliament would be unfederal and would lead to 
confusion and anomalies inconsistent with the Federal system. 
On the other hand Federalists would be quite prepared to support an 
amendment of the Constitution enabling the Federal Parliament to 
prescribe uniform company laws authorizing the creation and winding 
up of companies which desire to carr^^ on business operations in all 
the States of the Commonwealth. This is a real need and would 
be a practical improvement. 

51. (xxi.) Marriage^^^ ; 

§72a. “MARRIAGE.” 

There has, as yet, been no Commonwealth legislation passed 
with respect to marriage. This paragraph was mentioned inciden- 
tally in the High Court in Attorney- General for Nezu South Wales 
V. Brewery Employees Union, 6 C.L.R., at pp. 585, 601, 610. 

Prohibited Degrees. 

The marriage laws of England were part of the body of English 
law introduced into the Colony of New South Wales on its first 
settlement. Marriages within the prohibited degrees prescribed in 
28 Henry VIII. c. 7, are therefore voidable during the lifetime of the 
parties, by the Supreme Court of that State in its matrimonial causes 
jurisdiction. Decision of the Supreme Court, Major {f.c.Miller) 
V. Miller, (1906) 6 S.R. (N.S.W.), 24, affirmed. Per Griffith, C.J. : 

There can be no doubt that amongst the laws introduced upon 

the settlement of the Colony of New South Wales were the marriage 
laws of England. There can be no doubt, also, that amongst the 
prohibited degrees prescribed in the Act, 28 Henry VIII. c. 7, is 
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the case of a man who marries his wife's daughter. That has always 
been accepted as the law of* Australia, and I see no reason to doubt 
that it is so. The only doubt that has been thrown upon it now 
arises from the fact that when Australia was settled there was no 
Court that could declare such a marriage to be void, and it had, 
some time before the settlement, been determined by the English 
Courts that, as recited in the Act 5 & 6 William IV c. 54, marriages 
within the prohibited degree were voidable only by Ecclesiastical 
Courts in the lifetime of the parties. There are only three possible 
alternatives : — (1) That such marriages were void in Australia ; 
(2) that they were valid and cannot be impeached at all ; and (3) 
that they were, as in England, voidable, but, owing to the circum- 
stances of the country, there was no immediate available means 
open to persons seeking to have such a marriage declared void. 
The third view is the one that has always been accepted, and, I 
think, is the sound one.'’ Barton and O’Connor, JJ., concurred. 
Miller v. Major, (1906) 4 C.L.R., 219. 

51. (xxii.) Divorce^^® and matrimonial causes; and 
in relation thereto, parental rights, and 
the custody and guardianship of infants ; 

§72b. divorce.” 

There has, as yet, been no Commonwealth legislation under 
this head. The paragraph was incidentally referred to in the High 
Court in Attorney- General of New South Wales v. Brewery Employees 
Union, 6 C.L.R., at pp. 602, 610. The necessity of a Federal law^ 
relating to domicil has been frequently commented upon in divorce 
and matrimonial cases, both by the judges and counsel. 

51. (xxiii.) Invalid^^ and old-age pensions : 

§73. ‘‘INVALID AND OLD-AGE PENSIONS.” 

LEGISLATION. 

Invalid and Old-age Pensions Act 1908-1912. 

Provision is made for the appointment of a Commissioner of 
Pensions who, subject to the control of the Minister, is the general 
administrator of the Act. There is a Deputy Commissioner in each 
State. Subject to the Act, every person who has attained the age 
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of 65 years, or who, being permanently incapacitated for work, has 
attained the age of 60 years, is, whilst in Australia, qualified to 
receive an old-age pension. The Governor-General may by pro- 
clamation declare that the age at which women shall be qualified 
to receive an old-age pension shall be sixty years, instead of sixty-five 
(A proclamation accordingly was made in November 1910). 

The following persons are not qualified to receive an old-age 
pension, namely : — Aliens ; Asiatics (except those born in Australia), 
or aboriginal natives of Australia, Africa, the Islands of the Pacific, 
or New Zealand and a person whose accumulated property in or 
out of Australia exceeds £310 in capital value. 

Among the necessary conditions to the receipt of a pension are 
the following : — the applicant must be of good character, must have 
resided continuously in Australia for at least 20 years, must not have 
deserted wife, husband or children without just cause. 

A scheme of invalid pensions applicable to persons above the 
age of 16 years who are permanejitly incapacitated from work by 
reason of an accident or illness, did not come into operation until 
a date fixed by proclamation (19bh November 1910). 

The amount of a pension may not exceed the rate of £32 10 / 
per year in any event, nor can it be at such a rate as will make the 
pensioner’s income together with pension exceed £58 10/ - per year. 
A scale of deductions from the maximum rate of pension on account 
of accumulated property and other sources of income is given in 
Part V. of the Act. Persons over the age of 16 years and perman- 
ently blind are entitled to pensions. 

Invalid and Old-age Pensions Act 1917. 

This Act amends the definition of income under the principal 
Act by providing that money paid by the Commonwealth to any 
pensioner by reason of his dependence on a member of the Forces 
within the meaning of the War Pensions Act 1914-1916, or money paid 
by the Commonwealth in pursuance of an allotment made by mem- 
bers of l^he Forces within the meaning of that Act or money paid by 
way of war pensions to any person who is a dependent within the 
meaning of the War Pensions Act shall not be deemed to be income 
within the meaning of the Invalid and Old-age Pensions Act, so 
as to reduce the claims of the pensioner. 
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51. (xxiv.) The service'^ and execution throughout 
the Commonwealth of the civil and 
criminal process and the judgments of 
the courts of the States : 

§ 74. SERVICE AND EXECUTION.” 

LEGISLATION. 

Service and Execution of Process Act 1901-1912. 

This legislation deals with the service, in other parts of the 
Commonweal tn, of writs of summons and other process issued by 
the Courts of a State ; the execution, in other parts of the Common- 
wealth, of warrants issued by the Courts, judges and magistrates 
of a State ; and the enforcement, in other parts of the Common- 
wealth, of the judgments of the Courts of a State. A writ of summons 
may be defined as, in effect, a written command from the Crown fco 
a defendant to enter an appearance in the action : Diceij, Conflict 
of Latvs, page 234. 

As regards the service of writs of summons, the Act follows the 
Australian Civil Process Act 1886, passed by the Federal Council of 
Australasia, which in turn is based to a large extent upon English 
law and practice as to service out of the jurisdiction {Cf. Common 
Law Procedure Act 1852, c. 76, sec. 18 ; Judicature Rules, O. XI, r. I). 

A writ of summons issued out of any State Court of Record 
(defined to include any Court ‘which is required to keep a record of 
its proceedings) may, if it bears the prescribed endorsement, and a 
statement of the time limited by the Act for appearance, be served on 
the defendant in any other State or part of the Commonwealth. 

On the return of the summons it must be made to appear to 
the Court or Judge that the writ was personally served on the 
defendant ; or in the case of a corporation served on its principal 
officer or manager or secretary within the State or part in which 
service is effected ; or that reasonable efforts were made to effect 
personal service thereof on the defendant, and that it came to his 
knowledge or in the case of a corporation, that it came to the know- 
ledge of such officer as aforesaid *(in which case it shall be deemed 
to have been served on the defendant.) 

If the defendant appear the originating Court may, if it thinks 
fit, on the application of the plaintiff, order the defendant to give 
security for costs. Where no appearance is entered or made by 
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the defezidant, the originating Court may, if the suit is in respect 
of a subject-matter — land or property — within the State, or a con- 
tract made or broken or an act done within the State, or if the defen- 
dant was, when his liability arose, within the originating State, or 
(in a matrimonial cause) is domiciled in the originating State, the 
Court may give the plaintiff liberty to proceed ; and the judgment 
will have the same force and effect as if the writ had been served 
in the said State. 

Other process in a suit may, subject to the Rules of the Supreme 
Court of the State in which the process is issued, be effected in the 
same way, and will have the same force and effect, as if served in 
that State. A summons for an offence, issued on a sworn informa- 
tion, or (by leave of the issuing Court or magistrate) a subpoena to 
give evidence in any civil or criminal proceeding, may be similarly 
served in other parts of the Commonwealth, and proceedings may 
be taken to enforce attendance. 

The provision for the execution of warrants is based on the old 
system, embodied in the English Justices Acts, and later in the 
Fugitive Offenders Act, of backing warrants. A warrant, issued 
in one State for the apprehension of a person who is charged with 
an offence or has disobeyed an order of a Court, may be indorsed 
by a justice in the State where the defendant is to be arrested, and 
may be executed accordingly. Provision is also made for arrest on 
a provisional warrant, pending the arrival and indorsement of the 
original warrant. 

The provision for the enforcement of judgments is based on 
the Australasian Judgments Act 1886, passed by the Federal Council 
of Australasia. A certificate of the judgment may be registered in 
the appropriate Court of the State in which it is to be enforced and 
proceedings may then be taken on the certificate as if it were a 
judgment of the Court. 

Section 10 of the Act, providing that a defendant served with a 
writ may apply to the originating Court for an order requiring the 
complainant to give security for cost, is valid. McGlew v. N.8,W. 
Malting Co. Ltd. (1918), 25 C.L.R., p. 416. 

Extra-territorial Service, 

Before the passing of this Act the question of the competency 
of the jurisdiction of the Colonial and State Courts to deal with 
persons served with process outside their territorial limits was 
governed partly by local legislation and partly by the rules of 
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private international law. In Australia, before Federation, a Court 
could be empowered by the laws of its own Colony, such as the 
Common Law Procedure Act, to entertain an action against a defen- 
dant out of the jurisdiction in a neighbouring Colony and under 
certain conditions to render judgment against him. 

A judgment entered under such an Act within the originating 
Colony was by the decision given in the case of Ashbury v. Ellis, 
(1893) App. Cas., 339, held to be valid and it could be enforced 
against the person or property of the defendant within that Colony. 
But it was not necessarily valid outside the limits of that Colony, 
In other words, the Courts of other Colonies were not bound to 
recognize its validity, and to allow their process to be used for the 
purpose of enforcing it against the property or person of the defen" 
dant within their jurisdiction Whether they would do so or not, 
depended upon the rules of private international law, as these have 
been laid down in the English Courts ; and not upon the law of the 
Colony in which the judgment was rendered. 

Turning now to the Federal Service and Execution Act it must 
be noted that there is a great difference between the legislative power 
of the Commonwealth Parliament which passed this Act and the 
Colonial Parliaments which passed the Common Law Procedure 
Acts. Under the Federal Act it is provided (1) That a writ of sum 
mons issued out of any Court of Record in one State may be served 
on a defendant in another State (section 4) ; (2) That if the defendant 
does not appear to such a writ, the plaintiff may, under certain 
conditions, obtain leave to proceed with the action up to judgment 
(section 11) ; (3) That a judgment so obtained shall have the same 
force and effect as if the writ had been served in the State in which 
it was issued (section 12). The Federal Parliament has power to 
authorize State Courts to issue such commands, to persons in other 
States, and it has done so. It could hardly be contended that if 
the defendant choose to disobey the command, the Court out of 
which it is issued has no jurisdiction over him. A judgment 
obtained in default of appearance under the provisions of Colonial 
laws authorizing service out of the jurisdiction, was not necessarily 
regarded as valid by the Courts of other Colonies. But under the 
Federal law the position is entirely different. The Federal Parlia- 
ment has power to pass laws, with respect to the particular subjects 
confided to it, which bind everyone in the Commonwealth. A 
defendant served with a writ under a law of the Commonwealth ia 
bound to obey the command in the writ. The Federal’ law must 
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mean this if it means anything. If he is bound by a valid law to 
ob^y the command in the writ, he is subject to the jurisdiction of 
the Court which issues it. If this is so, that Court, on all the estab- 
lished principles of private international law, can render against 
him a judgment which is not only valid in the State of issue, but 
must be recognized as such in every Court of the Commonwealth. 
The Service and Execution of Process Act expressly provides for 
this, for by section 12 it is enacted that “ when a judgment is given 
or made against a defendant who has been served with a writ of 
summons under this Act, such judgment shall have the same force 
and effect as if the writ has been served on the defendant in the 
State ... in which the writ was issued.” If a writ is served 
within a State, the Courts of that State clearly have a jurisdiction 
that is recognized by foreign Courts : Commomomlih Law Review, 
vol. II., p. 64. 

Attention is drawn to these considerations in consequence of 
a judgment of Mr. Justice Cohex given in the Supreme Court of 
New South Wales in the case of Blunt v. Collingwood Tin Mine Co., 
20 W.N., 158. His Honor there suggested that section 4 of the 
Federal Act was intended, not to extend the jurisdiction of the State 
Court, but to authorize the service in another State of a writ of 
summons in cases where the particular State Court out of which 
the writ issues, has jurisdiction, apart from the provisions of the 
Service and Execution of Process Act. In Pringle v. Miisgrove, 20 
W.N., 280, Mr. Justice Pring stated that he was not prepared to 
follow the decision given in Blunt's Case. The restricted view 
suggested by Mr. Justice Cohen has not been adopted by any 
other Court. 

51. (xxv.) The recognition^^ throughout the Com- 
monwealth of the laws, the public Acts 
and records, and the judicial proceed, 
ings of the States : 

§75. RECOGNITION.” 

LEGISLATION. 

State Laws and Records Recognition Act 1901. 

All Courts within the Commonwealth are required to take 
judicial notice of Acts of Parliament of any State, of the seal of 
any State, and of the signatures and seals of various State officials 
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and the seals of State Courts. It also provides for the proof, in all 
Courts within the Commonwealth, of various public documents 
and records of the States, and of judicial proceedings of State Courts. 
It enjoins all Courts to take judicial cognizance of the signatures 
of Ministers of State of the Commonwealth and officials named in 
the Act and other officials named in proclamations issued by the 
Govern or- General such as State Commandants, and the Common- 
wealth Statistician. 


51. (xxvi.) The people of any race'^® other than the 
aboriginal race in any State, for whom 
it is deemed necessarj^ to make special 
laws : 

§76. ''THE PEOPLE OF ANY RACE.” 

LEGISLATION. 

There has been no legislation by the Federal Parliament which 
derives its main support from this paragraph, though there are a 
few enactments to which it might be called in aid. 

By the Naturalization Ack 1903, aboriginal natives of Asia, 
Africa, or the islands of the Pacific (excepting New Zealand) are 
excluded from the privilege of naturalization ; and by the Common- 
wealth Franchise Act 1902 the same persons, and also aboriginal 
natives of Australia, are excluded from the right to vote at elections 
for the Federal Parliament. 

By the Invalid and Old-age Pensions Act 1908-1912, section 3, 
Asiatics (unless bom in Australia) and aboriginal natives of Australia, 
Africa, the islands of the Pacific, or New Zealand, are disqualified 
for pensions. 

By the Post and Telegraph Act 1901, section 16, contracts made 
on behalf of the Commonwealth for the carriage of mails must con- 
tain a condition that only white labour shall be employed ; and by 
the Sugar Bounty Acts (now repealed) and other Acts granting 
bounties, the payment of bounty is made conditional on only white 
labour being employed. 

For the Pacific Island Labourers Act 1901-1906, s^e notes to 
section 51 (xxx.), infra. 
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Deportation and Expulsion. 

This paragraph was mentioned in Eobtelmes v. Brenan, 4 C.L.R., 
395, 415, as one of the subject-matters of Federal legislative power 
which might be relied upon to support the deportation of a kanaka. 
See notes to section 51 (xix.), at p. 486, supra. 

51. (xxvii.) Immigration'^^ and emigration: 

§77. ‘^IMMIGRATION.” 

LEGISLATION. 

Immigration Act 1901-1912. 

This Act (which is based to some extent on the pre-Federatioii 
Acts of the States), prohibits the immigration into Australia of certain 
classes of persons defined as prohibited immigrants." 

Prohibited Immigrants. 

The following are prohibited immigrants : — 

{a) Any person who fails to pass the dictation test , ke., to \mte 
out, when asked, not less than fifty words dictated by an officer in 
any prescribed language. LTntil languages are prescribed by regula- 
tion, any language authorized by the original Act of 1901 {i.e. an}" 
European language) is deemed to be a prescribed language 

(6) Any person not possessed of the prescribed certificate of 
health ; 

‘ (c) any idiot, imbecile, feeble-minded xierson, or epileptic ; 

[d) Any person suffering from a serious transmissible disease or 
defect ; 

(e) Any person suffering from pulmonary tuberculosis, trachoma, 
or any loathsome or dangerous communicable disease, either general 
or local ; 

(/) Any person suffering from any other disease or mental or 
physical defect, which from its nature is, in the opinion of an officer, 
liable to render the person concerned a charge upon the public or 
upon any public or charitable institution ; 

{g) Any person suffering from any other disease, disability, or 
disqualification which is prescribed ; 

{ga) Any person who has been convicted of a crime and sen- 
tenced to imprisonment for one year or more, unless five years have 
elapsed since the termination of the imprisonment ; 
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{gh) Any person who has been convicted of any crime involving 
moral turpitude, but whose sentence has been suspended or shortened 
conditionally on his emigration, unless five years have elapsed since 
the expiration of the term for which he was sentenced ; 

[go) Any prostitute, procurer, or person living on the pros- 
titution of others.” 

Exceptions. 

The following persons are excepted from the provision of the 
Act : — (h) any person possessed of a certificate of exemption as 
prescribed in force for the time being ; (^) members of the King’s 
regular land or sea forces ; {j) the master and crew of any public 
vessel of any Government ; [h) the master and crew of any other 
vessel landing during the stay of the vessel in smy port cf the Com- 
monwealth (provided that proper identification cards for the whole 
crew have been produced to an officer on demand ; and provided 
also that any absentee from a muster of the crew, held before the 
vessel leaves, may be presumed to be a prohibited immigrant) ; 
(1) any person duly accredited to the Government of the Common- 
wealth by the Imperial or any other Government or sent by any 
Government on any special mission. 

Deportation. 

A convicted prohibited immigrant is liable, in addition to or 
substitution for imprisonment, to be deported from the Common- 
wealth on the order of the Minister. An alien convicted of any 
crime of violence against the person may also be deported at the 
expiration of his sentence. 

Penalties. 

Besides penalties against a prohibited immigrant, and persons 
abetting his entry, the master, owners, agents and charterers of the 
vessel from which any prohibited immigrants enter the Common- 
wealth are liable to a penalty of £100 for each prohibited immigrant. 

Inspection Abroad. 

To prevent the hardship of the rejection of immigrants *on 
arrival, on account of physical or mental unfitness, the amending 
Act of 1912 provides for the establishment of Medical Bureaux 
outside the Commonwealth, at which intending immigrants may be 
examined and receive certificates of health. 
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CoNTBACT Immigrants Act 1905. 

This Act imposes penalties on the introduction into Australia 
of immigrants under contract to perform manual labour in Australia, 
unless the contract has been filed with the Minister and approved 
hy him. The Minister’s approval is to be given only if in his opinion 
— (a) the contract is not made in contemplation of or with a view 
of affecting an industrial dispute ; and (b) there is difficulty in the 
employer’s obtaining within the Commonwealth a worker of at 
least equal skill and ability (but this paragraph does not apply 
where the contract immigrant is a British subject either born in the 
United Kingdom, or descended from a British subject there bom) ; 
and (c) the remuneration and other terms and conditions of employ- 
ment are as advantageous to the contract immigrant as those current 
for workers of the same class at the place where the contract is to 
be xDerformed. 

The Governor-General in Council may, by order published in 
the Gazette, forbid, either absolutely, or with qualifications, the 
immigration of contract immigrants intended to be brought to 
Australia in connection with or in contemplation of an industrial 
dispute ; and during the currencj^ of such order, any such contract 
immigrants are deemed to be prohibited immigrants. 

Emigration Act 1910. 

This Act deals with the emigration from Australia of young 
persons and aboriginal natives. It is made an offence to take out 
of the Commonwealth except under permit {a) any child under 
contract to perform theatrical, operatic, or other work abroad ; 
(6) any European child unless in charge of a European adult ; or 
(c) any aboriginal native. Contracts by children or aboriginals to 
leave the Commonwealth are void unless filed with and approved 
by the Minister ; and it is an offence to enter into such a contract 
with a child or an aboriginal without forthwith filing a copy. Power 
is given to search vessels, and the master owner and agent of a 
vessel who has reason to suspect that any passenger is a prohibited 
emigrant is required to notify the Customs. 

Power to Exclude Immigrants. 

The power to exclude immigrants, or to expel and deport them 
after entry — whether they are aliens or British subjects — is included 
in the power to make laws with respect to immigration. The 
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exercise of this power under the Immigration Restriction Act 1901 
and amending Acts, which are now collectively cited as the Immigra- 
tion x4et 1901-1912, has led to a series of decisions by the High Court 
as to the meaning and scope of this sub-section. 

Entry into the Commonwealth. 

Though every person who enters the Commonwealth is not 
necessarily an immigrant, entry into the Commonwealth is frima 
facie immigration. 

Strangers. 

The word “ immigrant ” involves the idea that the immigrant 
is a stranger to the country to which he comes. The question of 
who is a '' stranger ” and who is an Australian ” has been dealt 
with in several cases, and it has been settled that neither the rules 
of nationality nor the rules of domicile are applicable to test the 
question whether a person entering the Commonwealth is an 
“ immigrant ” or an Australian '' coming home.” 

The Dictation Test. 

Ah Foo w^as charged with being, on the 26th day of January’ 
1903, a prohibited immigrant, who, when asked to do so by an officer, 
failed to write at dictation and sign in the presence of the officer a 
passage of fifty words in length in an European language directed 
by the officer. It was alleged that he had failed to comply with 
the requirements of the Immigration Restriction Act 1901, section 3. 
The Full Court of Victoria held that before an offence under section 
3 (a) can be constituted it must be proved that the officer selected a 
coherent and continued passage of fifty words ; that he dictated 
them and asked the immigrant to write them and sign his name and 
that the immigrant failed to do so. Proof by the officer that he 
dictated a lesser number of words and that the immigrant failed to 
write the words dictated to him is not sufficient : Christie v. Ah Foo^ 
(1904) 29 V.L.R., 533 ; 25 A.L.T., 189 ; 10 A.L.R., 34. 

In the case of Ghia Gee v. Martin, (1906) 3 C.L.R., 644, pro- 
hibited immigrants discovered as stowaways on board a ship at 
Fremantle were brought ashore in custody of the police. It was 
proved that the men arrived in Australia as stowaways on board a 
ship trading between Singapore and Fremantle and journeyed in 
the ship to the end of the voyage. It was held that, in order to 
prove that a person entering the Commonwealth is an “ immigrant 
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within the meaning of the Act, it is not necessary to prove that he 
intended to remain in the Commonwealth for any definite period. 
The Chief Justice (Sir Samuel Griffith), in a judgment in which 
the rest of the Court (Barton and O’Connor, JJ.) concurred, said . 

“ There was, obviously, evidence that the men did not come to 
the Commonwealth merely intending to enter its territory as mem- 
bers of a crew of a ship coming here and going away again in the 
ordinary course of their business. . . . They had entered the 

Commonwealth voluntarily, they were found here, and they failed 
to comply with the test. They therefore brought themselves 
clearly within the terms of section 5, sub-section (2) of the Act. 
All the ingredients of the ofence are clearly proved It was sug- 
gested that the term ‘ immigrant ’ in this Act means a person ' who 
arrives in the Commonwealth with the intention of becoming a 
permanent resident.’ The word may have that meaning in some 
contexts. When you are contrasting immigrants with members of 
a crew, that may be a convenient distinction to take, but the pur- 
pose of this Act is clearly to prevent entry into the Commonwealth : 
the test is one to be applied on entry, and the question whether a 
man is an immigrant must be a matter capable of being determined 
then and there. It would be reducing the Act to a nullity if the 
test of whether a man were an immigrant or not was to be some 
intention in his mind, which intention the Commonwealth authorities 
might have no means of discovering. . . . The term ' immi- 

grant ’ is clearly satisfied by the act of coming into the Common- 
wealth ” : 3 C.L.R., at p. 654. 

Persons Formerly Domiciled in a State. 

Two Chinese, Jong Hing and Jong Nie who alleged that they 
had formerly resided for several years in Victoria, and had left that 
Colony on a visit to China, were, on their return, prevented from 
landing in Melbourne by the Commonwealth officer appointed under 
the Immigration Restriction Act 1901 to examine persons suspected 
of being prohibited immigrants. They were detained in custody 
on board the ship in which they had arrived, and, when the ship 
called at the port of Sydney on its return journey to China, applica- 
tions were made on their behalf to the High Court for writs of 
habeas corpus directing the captain of the ship to bring the applicants 
before the Court to be dealt witn according to law. The writs were 
directed to be issued, and on their return by the captain with the 
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bodies of the applicants, ro one appeared to oppose their discharge. 
On behalf of the applicants it was submitted that the officer should 
have been satisfied on the evidence that the applicants were domi- 
ciled in Victoria within the meaning of sub-section {n) of the Immigra- 
tion Restriction Act 1901, which was as follows : — “ Any person who 
satisfies an officer that he has formerly beexi domiciled in the Com- 
monwealth or in any Colonj- which has become a State. 

Domiciled it was argued, meant permanently residing in 
Australia in the popular sense : Davies v. West Australia, 2 C.L.R., 
29. The High Court (Griffith, C.J., and Justices Barton and 
O’Connor), held that ^rirm Jade, every man is entitled to be a1 
liberty, and therefore, unless some reason is shown why a person in 
custody should remain there, he ought to be discharged. “ The 
applicants ” said the Chief Justice, have been brought up to be 
dealt with according to law, and no one appears to show cause wh}^ 
they should be kept in custody. We have, therefore, no alternative 
but to order their discharge.” The King v. Lindberg ; Ex parte 
Jong Hing, (1905) 3 C.L.R., at p. 94. 

By the amending Immigration Act 1905, sub section (n) of the 
Act of 1901 was repealed, so that persons formerly domiciled in 
Australia upon going abroad and returning are no longer exempt 
from the dictation test. 

The case of Christie v. Ah Sheung, (1906) V.L.R., at p. 323, was 
that of a Chinaman who had resided in Victoria from 1881 to 1901 
(except for two visits to China), he became naturalized in Victoria, 
again went to China in 1901 and remained there for five years. On 
Teturning to Victoria in 1906 he failed to pass the dictation test and 
was convicted of being a prohibited immigrant. He applied to the 
Supreme Court of Victoria for a writ of habeas corpus. On the 
return of the writ, Mr. Justice Cijssen found that Ah Sheung was a 
domiciled Victorian subject of the King, and not an immigrant 
within the meaning of the Act, and ordered his release. In his 
judgment he said : — “ If he has not really lost his domicile by his 
visit to China, and there is no evidence that he has, and I find he 
has not, if he is really entitled in Victoria to the privileges flowing 
from naturalization, and it cannot be denied that he is entitled, 
then, in my opinion, he cannot be prevented from entry under an 
Act dealing with immigration and immigrants, unless there is 
in such Act some intra vires provision leading to the conclusion that 



Sec. 51 (xxvu,).] IMMIGRATION AND EMIGRATION. 515 


for the purposes of such Act, immigration is equivalent to entry. 
In my opinion there is no such provision. I think it can hardly be 
contended that immigration in the Constitution is synonymous with 
entry into the Commonwealth, and it is hardly necessary to add that 
the Parliament canno**", by any law, extend the meaning of the words 
used in the Constitution. It will have been observed that, so far, 
I have only relied on the applicant’s naturalization incidentally as 
one of the elements tending to show as a fact that he was and is a 
domiciled Victorian, and that this was not a case of immigration ” : 
In re Ah Sheung, 27 A.L.T., at p. 189. 

This decision was appealed from to the High Court : Attorney- 
General V. Ah Sheung, (1906) 4 C.L.R., 949. The Chief Justice, 
Sir Samuel Geifeith, delivering the judgment of the Court, said : — 

“ We are not disposed to give any countenance to the novel 
doctrine that there is an Australian nationality as distinguished 
from a British nationality, so that, while the term ‘ immigration ’ 
as used in section 51 of the Constitution admittedly includes the 
power of exclusion of British subjects in general, it would not 
extend to persons of Australian nationality, whatever that may 
mean. 

“ But we think that there is much force in the view which com- 
mended itself to CussEX, J., although not argued before us, that 
the term ‘ immigration ’ does not extend to the case of Australians 
— to use for the moment a neutral word — who are merely absent 
from Australia on a visit animo revertendi who in this view should 
be considered Australians, so as not to be immigrants on their 
return ; whether the right to admission should depend on domicil 
in the ordinary legal acceptation of that term, or on hona fide resi- 
dence ; whether the Commonwealth Parliament has power, as an 
incident of its power to regulate immigration, to prescribe tests for 
determining whether a person seeking to enter the Commonwealth 
falls in fact within the suggested exception, and incidentally to 
appoint a special tribunal to determine the question ; whether it 
did so by the Act of 1901, and, if so, whether the provisions of that 
Act are applicable to the present case, are all matters deserving 
serious consideration ” : 4 C.L.R., at p. 592. 

The question of the identity of the respondent with the natural- 
ized Ah Sheung being then in issue in a second prosecution which 
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was pending, the case was ordered to stand over for further con- 
sideration and argument, if necessary. Ultimately identity was 
established and the appeal was abandoned. 

In Ah Yinv. Christie, (1907) 4 C.L.R., 1428, it was decided that 
the fact that an infant who was born out of Australia, and who had 
never been in Australia, had a derivative Australian domicile due 
to his father’s domicile in Australia, did not prevent his being a 
prohibited immigrant. The Chief Justice, Sir Samuel Gkiefith, 
said : — 

There is no doubt that for certain purposes minors acquire 
what may be called a derivative domicile. It is not suggested there 
is any hitherto recognized rule of international comity under which 
such a derivative domicile confers upon an alien a right to enter 
another countr3r, but it is said that such a right necessarily follows 
from the principles of the law of domicile. The application of that 
law has, so far as I know, been confined to the determination of 
questions of civil status, questions of capacity lo contract marriage, 
and questions of succession to personal property. The question 
involved in this case is quite different. It is the question of the 
right of a stranger to claim admission to a foreign country. That is 
a matter depending upon political, not upon civil, status. . . . 

The Commonwealth has, under the Constitution, power to exclude 
any person, whether an alien or not. The acquisition of a domicile 
of choice by a person coming from abroad to any country depends, 
then, upon the permissior given by that country to enter it and make 
it his home. When such domicile has been acquired, certain conse- 
quences follow as to him, and possibty as to those persons who, 
though absent, take a derivative domicile through him. But these 
consequences are quite irrelevant to the question of the extent or 
conditions of the permission given to the particular person to enter 
and remain in the country. Permission given to a person to enter 
a country does not necessarily imply permission to his wife and 
family to enter the country. ... I think that any person who 
seeks to enter the Commonwealth from abroad is, pnma facie, an 
immigrant within the meaning of the Act ” : 4 C.L.R., at pp. 
143M432. 

See also the cases on the power to expel and deport aliens, 
cited in the notes to section 51 (xix.), sujpra. 
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In Potter v. MmaJian, (1908) 7 C.L.R., 277, the facts were that 
the illegitimate son of a Victorian woman, who had his original home 
in Victoria, was at the age of 5 years taken by his father, a Chinese, 
to China, where he remained for 26 years. It appeared that he 
had never abandoned his Victorian home and domicile. It was held 
that on his return to Victoria he was not an immigrant within the 
meaning of the Act and that he could not be excluded. 

The Chief Justice (Sir Samuel Griffith) said : — 

'' It was contended that the word ‘ emigration ’ as used in sec- 
tion 51 must include every case of departure from the Common- 
wealth, and that the word ' immigration ’ should have a corres- 
pondingly wide meaning. Possibly the word ' emigration ’ as used 
in that paragraph may include all cases of departure, since a State 
cannot control the movements of a man after he has left its terri- 
tory, so that every departing person is in one sense an emigrant 
But the reason for adopting such an extended construction is that 
any other construction would render the |)Ower nugatory. The 
same reason does not apply to the word ' immigration ’ . . . 

In my opinion the word ‘ immigration ' as used in the Constitution 
does not mean mere physical entry into the Commonwealth although 
the fact of entry is, if no more appears, sufficient prma/acfe evidence 
that the person entering is an immigrant ” : 7 C.L.R., at pp. 285-286. 

I do not think that the present case can be determined by 
the mere application of the rules either of nationality or of domicil. 
There is no doubt that a British subject coming to the Common- 
wealth from another part of the British Dominions may be an 
immigrant mthin the meaning of the Constitution. But anterior, 
both in order of thought and in order of time, to the concepts of 
nationality and domicil is another, upon which both are founded, 
and which is, I think, an elementary part of the concept of human 
society, namely, the division of human beings into communities. 
From this it follows that every person becomes at birth a member 
of the community into which he is born, and is entitled to remain 
in it until excluded by some competent authority. It follows also 
that every human beiug (unless outlawed) is a member of some 
community, and is entitled to regard the part of the earth occupied 
by that community as a place to which he may resort when he 
thinks fit. In the case of Musgrove v. Chun Teeong Toy, (1891) 
A.C., 272, it was held that an alien (though an alien friend) has no 
legal right to enter a country to which he is not a national. \et, 
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unless he is outlawed from human society, he must be entitled to 
enter some community. So, by process of exclusion, we ascertain 
at least one part of the world to which every human being, not an 
outlaw, can claim the right of entry when he thinks fit. 

“ At birth he is, in general, entitled to remain in the place where 
he is born. (There may be some exceptions based upon artificial 
rules of territoriality). If his parents are then domiciled in some 
other place, he perhaps acquires a rignt to go to and remain in that 
place. But, until the right to remain in or to return to his place 
of birth is lost, it must continue, and he is entitled co regard himself 
as a member of the community which occupies that place. These 
principles are self-evident, and do not need the su|)port of authority. 

. . . It is not necessary in the present case to inquire whether 

the right to regard a particular part of the earth as ' home ' can be 
acquired otherwise than by birth ; or whether it can be lost by a 
change of residence ; or whether, if lost, it can be re-acquired ; 
and in any of those cases, b,^- v^hat means ; or whether the right of 
entry prima facie extends tc all the Dominions of tJie State of 
which he is a national. 

The return of such a persoii to his native land after temporary 
absence has never, so far as I have any acquaintance with the 
Englisn language, been described as " immigration.’ That word is 
not a technical term of art, and when used in section 51 (xxvii.) 
of the Constitution must receive its ordinarv signification unless the 
conte^st requires some other meaning to be adopted. . . . 

“ The respondent is a person who, upon the evidence, was 
entitled by the circumstances of his birth to regard Victoria as his 
home. Upon the facts as found by the magistrate he has not him- 
self, nor has anyone by whose acts he is bound, done anytliing to 
deprive him of that right, or to confer on him a right to enter or 
remain in anj other part of the world, except so far as his British 
nationality may confer any such right. It follows in my judgment, 
that, although entry into another part of the British Dominions 
might and probably would have been immigration, his return to the 
Commonwealth was not immigration within the meaning of section 
51 (xxvn.) of the Constitution ” : 7 C.L.R., at pp. 288-290. 

Mr. Justice Barton expressed a doubt whether the mere fact 
of birth in Australia was not enough to take the respondent out of 
the scope of the immigration power, and ‘'whether the grant includes 
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the right to prohibit the entry of those who are subjects of the 
Crown born within our bounds and who, to adapt a phrase of Lord 
Watson’s may be called Australian-born subjects of the King” : 7 
C.L.R , at p. 294. But, like the Chief Justice, he rested his decision 
on the ground that the respondent had never made China his 
permanent home or abandoned his Australian home 

Mr. Justice O’Connor adopted, as the definition of immigration 
the words of Mr. Justice Cussen in the case of Ah Sheungv. Lindberg. 
(1906) V.L.R., at p. 332 : — “ In its ordinary meaning inimigratioi' 
implies leaving an old home in one country to settle in a new home 
in another country, with a more or less defined intention of staying 
there permanently, or for a considerable time.” He thought that 
birth in Australia was not conclusive ; that it was only prima facie 
evidence of the respondent’s home in infancy being in Australia, 
and that it might be shovm that the home of infancy had been 
abandoned and exchanged for another. But he agreed, on the 
facts, that the respondent in returning to Australia was coming 
back to a home which he had never abandoned. 

Justices Isaacs and Hiogins both thought that respondent was 
an immigrant, on the ground that he had abandoned his Australian 
home. 

Meaning Unalterable. 

It was pointed out by the Chief Justice (Sir Samuel Griffith) 
in the Union Label Case, 6 C.L.R. , at p. 501, that whereas some 
of the enumerated subject matters of Federal power (e.g. telegraphic 
services) might with advancing civilization extend to new develop- 
ments relating to the same subject-matter (e,g. vdreless telegraphy), 
the meaning of the term " immigration ” could never alter, however 
the methods of bringing persons within the geographical limits of 
the Commonwealth might be extended. 

Control over State Governments. 

In Attorney- General of Neio South Wales v. Collector, 5 C.L.R., 
at p. 833, Sir Samuel Griffith mentioned the immigration power 
amongst others, as an example of a power of such a nature that its 
effective exercise manifestly involves control of some operation of 
a State Government, so that the doctrine of the immunity of State 
instrumentalities from Federal control would have no application 
to that operation. The power of the States to restrict inter-state 
migration is also limited by section 92 of the Constitution. See 
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notes on that section, infra ; and The King v. 8mithers, (1913) 
16 C.L.R., 99. 

Imperial Law and Treaties. 

In Chia Gee v. Martin, 3 C.L.R , 649, the suggestion that the 
Immigration Restriction Act 1901 was invalid because not in con- 
iormity with Magna Carta was dismissed as '' not one for serious 
refutation.” The objection that the Act was invalid as being in 
conflict with treaties was characterized as a question which might 
perhaps be raised for decision some day, but was not raised now, 
because .there was no treaty in existence which was relevant. 

The power conferred by the Immigration Act I901-I9I2, section 
16, and the regulations made thereunder, authorizing officers to 
inquire and determine whether any person is a prohibited immigrant 
is valid. Similar inquiries are authorized for the enforcement of 
the Customs Act 1901-1910, the Audit Act 1901, and the Census and 
Statistics Act 1905. Per O’Connor, J., (1909) 8 C.L.R. at p. 377. 

51. ( XXVIII, ) The influx’’® of criminals: 

§78. “INFLUX.” 

LEGISLATION. 

The provisions of the Immigration Act 1901-1912 dealing with 
the immigration of criminal undesirables have been summarized 
in the note on that Act : section 51 (xxvii.), ante. 

Influx. 

The term influx of criminals ” implies the entry of criminals 
into the Commonwealth, as distinguished from the passing of 
criminals from one State into another. 

Trade and intercourse between the States by the Constitution, 
section 92, is absolutely free. There is, therefore, a limit on the 
power both of the Commonwealth and the States to stop any person 
crossing the border, except, of course, fugitives from justice or from 
quarantine, which question was referred to and tested in the case 
of The King v. Smitkers \ Ex parte Benson, (1912) 16 C.L.R., 99. 

. An Act passed by the Legislature of New South Wales known 
as the Influx of Criminals Prevention Act 1903 by section 3 provided 
that any person (other than a person who has been resident in 
New South Wales at or prior to the commencement of this Act), 
has before or after such commencement, been convicted in any 
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other State . . . of an offence for which in such State he was 

liable to suffer death, or to be imprisoned for one year or longer ; 
and if before the lapse of three years after the termination of any 
imprisonment suffered by him in respect of any such offence, such 
person comes into New South Wales, he shall be giiilt}^ of an offence 
against this Act.'’ An inhabitant of Victoria who had been con- 
victed there of being a person having insufficient lawful means of 
support, which offence may, by the law of Victoria, be punished by 
imprisonment for twelve months, having within three years after 
the termination of the imprisonment suffered by him in respect of 
such offence come into New South Wales, was convicted there of an 
offence against the section above quoted. Held, that the last- 
mentioned conviction was bad ; by Griffith, C.J. and Barton, J., 
on the ground that the power of the Parliament of a State to make 
laws for the exclusion of persons whom it thinks undesirable immig- 
rants, is limited to the making of laws for the promotion of public 
order, safety or morals, and that the exclusion of a person convicted 
of such an offence as that of which the accused was convicted in 
Victoria was not within the power as so limited ; by Isaacs, J . and 
Higgins, J., on the ground that the section of the New South Wales 
Act was an interference with freedom of “ intercourse ” between the 
States within the meaning of section 92 of the Constitution, and 
was therefore invalid. The King v. Smithers ; Ex parte Benson, 
(1912) 16 C.L.R., 99. 

5L (xxix.) External affairs^^ : 

§79./' EXTERNAL AFFAIRS.’’ 

LEGISLATION. 

Fugitive Offenders (Imperial) Act 1881. 

In the case of Ex parte W. N. Willis, which was heard in the 
Supreme Court of Western Australia on 18th July 1905, the applicant 
had been arrested on provisional warrant issued under section 16 
of the Fugitive Offenders Imperial Act 1881. He was arrested in 
that State for an offence alleged to have been committed in New 
South Wales ; he applied for discharge under a writ of habeas corpus 
which was made returnable before the Full Court, consisting of the 
Chief Justice, Mr. Justice Parker and Mr. Justice McMillan. 
Counsel for the applicant argued that part II. of the Fugitive Offen- 
ders Act had no application between various Australian States, and 
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that it had ceased to apply since the Federation of Australia was 
established. The Court held that the point taken by counsel was 
fatal to the warrant. The Act was only to apply to groups of 
British possessions to which, by reason of their contiguity or other- 
wise, it might seem expedient to apply the same. The Act had been 
applied to various British possessions, but British possessions,” 
as defined by the Statute, meant any part of His Majesty’s dominions 
exclusive of the United Kingdom, the Channel Islands, and the 
Isle of Man, and all territories which were under one Legislature, 
and ‘‘ Legislature ” meant the central Legislature. British 
Possession,’ therefore meant a territory or place which was under 
one central Legislature. Australia, being now under one central 
Legislature, was a British possession within the meaning of the Act, 
and the various States which prior to the Federation of Australia 
were separate British possessions, were now under one central 
Legislature, and thereby had ceased to be separate British posses- 
sions within the meaning of the Act. The accused was accordingly 
discharged : 7 W A.L.R,, 247. 

In the case of Ex parte D. A, Small, heard before Mr. Justice 
Real, in Queensland, on 14th September, 1905, a similar point 
arose with regard to part I. of the Fugitive Offenders Act. The 
warrant in that case had been issued in South Africa, and had been 
endorsed by the Governor of Queensland in alleged pursuance of 
section 3 of part I., which provides for the endorsement of a warrant 
by the Governor of a British possession. His Honor was of opinion 
that the various Acts which were supposed to be performed by the 
Governor of the possession under the Fugitive Offenders Act had, 
since the Commonwealth came into existence, to be performed by 
the Governor-General of the Commonwealth and not by the Governor 
of the State. This prisoner was held by a warrant endorsed by the 
Governor of the State and not by the Governor-General of the 
Commonwealth, and was no longer in legal custody, the time having 
elapsed during which he could be held on remand. The prisoner 
was discharged : 3 Commonwealth Law Review, Part I., at pp. 
14, 17. 

In re McKelvey, (.1906) V.L.R., 304, the q^uestion was raised 
as to whether the judges or justices of a State could still exercise 
jurisdiction under the Fugitive Offenders (Imperial) Act 1881. 
It was held by the Full Court of Victoria that the State of Victoria 
had not ceased to be “ British possession ” within the meaning of 
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the Fugitive Offenders (Imperial) Act 1881, since the passing of the 
Commonwealth of Australia Constitution Act and the proclamation 
of the Commonwealth. Therefore, the jurisdiction conferred upon 
the judges or justices of the peace mentioned in section 30 (4) of the 
Fugitive Ofienders (Imperial) Act 1881 could still be exercised in 
Victoria by a Judge of the Supreme Court of Victoria, or a justice 
of the peace for every bailiwick of Victoria having the like juris- 
diction as one of the magistrates of the Metropolitan Police Court 
in Bow Street, London. 

The case of McKelvey v, Meagher subsequently came before 
the High Court on appeal, when the decision of the Full Court of 
Victoria was affirmed : (1906) 4 C.L.R., 265. 

The Chief Justice (Sir Samuel Griffith), referring to section 
32 of the Fugitive Offenders Act, said : — 

I think a ‘ central legislature,’ as distinguished from a 
^ local legislature,’ means a central legislature which has power to 
deal with the subject-matter of the Act — such matters as are in- 
volved in the administration of the Act, including the administra-. 
tion of justice Avithin the possession. So that, if a new form of 
Constitution is granted under which a new legislature, central in one 
sense, it is true — is established, but with authority not extending 
to the criminal law or the extradition or rendition of fugitive 
ofenders, then such legislature is not a central legislature vithin 
the meaning of the Act. 

Either the Parliament of the Commonwealth has no xmwer 
to deal with the matter, and therefore cannot be a ' central legis- 
lature ’ within the meaning of the Act ; or, if the Parliament of the 
Commonwealth can deal with the matter and may be a ' central 
legislature,’ the existing law is preserved by section 108 of the 
Constitution, since the Commonwealth Parliament has not dealt 
with the matter, so far as the surrender of fugitive offenders to other 
parts of the British dominions outside the Commomvealth is con- 
cerned.” 

“ I think, therefore, the decisions of the Supreme Court in 
West Australia in Ex parte Willis^ and of Real, J., in Queensland 
in In re Small, were erroneous, and that the decision of the Full 
Court, now under appeal, is right. I notice that one of the members 
of the last-mentioned Court was of opinion that this decision only 
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extends so far as the subordinate officers are concerned, and that 
the Governor-General, and not the Governor of Victoria, must sign 
the warrant for a fugitive’s return. If the view I have stated is 
correct, the law of Victoria remains exactly the same as it was, and 
the power of the Governor of Victoria is exactly as it was before the 
establishment of the Commonwealth ’’ : 4 C.L.R., at pp. 278-280. 

Extradition Act 1903. 

This Commonwealth Act deals with extradition from the Com- 
monwealth to foreign States, and from foreign States to the Common- 
wealth. 

Extradition from the Commonwealth. 

The Imperial Extradition Act 1870, section 18 provides that 
the King may by Order in Council direct that the law of a British 
possession, for carrying into effect the surrender of fugitive criminals 
in the possession, shall have effect in the possession, with or without 
modification, as if it were part of the Imperial Act. 

The Commonwealth Act does what is necessary by providing 
that the functions vested by the Imperial Act in a Secretary of 
State are in the Commonwealth exercisable by the Governor- General 
or his deputy, and that the functions vested by the Imperial Act in 
a police magistrate or justice of the peace are in the Commonwealth 
exerciseable by any stipendiary or police or special magistrate of 
the Commonwealth or a State, or any magistrate of a State specially 
authorized by the Governor- General. 

The Kdng has, by Order in Council, published in the Common- 
wealth Gazette of 17ih July, 1904, directed that this Act shall have 
effect in the Commonwealth as if it were part of the Imperial Act ; 
and the Governor- General has appointed the Governors of the several 
States or his deputies to exercise, in their respective States, his 
functions under the Act. 

Extradition from Foreign States, 

It is provided that requisitions to a foreign State, to which the 
Imperial Act applies, for the surrender of a criminal, may be made 
by the Commonwealth Attorney- General to a consular officer of 
that State in the Commonwealth, or to any Minister of that State 
through the British Ambassador in that State, or in such other 
mode as is settled by arrangement ; and that a fugitive surrendered 
by a foreign State may be brought into the Commonwealth and 
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delivered to the proper authorities to be dealt with according to law. 
These provisions follow Canadian legislation : Rev. Stat. c. 142. 

High Commissioner Act 1909. 

This Act created the position of the High Commissioner of the 
Commonwealth in the United Kingdom. The High Commissioner 
holds office, subject to the Act, for a period not exceeding five j^ears 
from the date of appointment, and is eligible for re-appointment. 
He may at any time be removed from office by the Governor-General 
for misbehaviour or incapacity, or upon a joint address of both 
Houses of the Parliament. The salary of the High Commissioner 
is to be £3,000 a year, together with the expenses, not exceeding 
£2,000 a year, of an official residence, and such sums for travelling 
expenses as the Minister allows. 

The Governor-General may, subject to the Commonwealth 
Public Service Act 1902, appoint officers for the performance of any 
duties required in the execution of the Act. The High Commis- 
sioner may make temporary appointments of officers, to last not 
longer than six months from the date of appointment, unless the 
Governor-General in the meantime confirms the appointment. 

In December 1909, Sir George Hoitstoun Reid, P C., 
G.C.M.G., was appointed the first High Commissioner. 

51. (xxx.) The relations of the Commonwealth with 
the islands^^ of the Pacific : 

§80. “ISLANDS OF THE PACIFIC.” 

LEGISLATION. 

Pacific Islands Labourers Act 1901-1906. 

By this Act no Pacific Island labourer was allowed to enter 
Australia on or after 31st March 1904 ; and before that date no 
Pacific Island labourer could enter Australia except under a licence. 
Any Pacific Island labourer who was not employed under an agree- 
ment of service made under the Queensland Pacific Island Labourers 
Act 1880-1892 was to be deported ; and no agreement was to be made 
or to remain in force after 31st December 1906. Provision was made 
for granting certificates of exemption to Pacific Islanders on the 
ground of long residence in Australia and certain other specified 
grounds. 



526 PACIFIC ISLANDS ACQUISITION. [Sec. 51 (xxxi.). 


Deportation. 

The power conferred by the Pacific Island Labourers Act 1906, 
to deport kanakas not employed under an agreement, was upheld 
ixi Rohtelmes v Brenan, (1906) 4 C.L.Il., 395. See note on Natural- 
ization and Aliens,” supra, p. 486. 

51. (xxxi.) The acquisition^^ of property on just 
terms from any State or person for any 
purpose in respect of which the Parlia- 
ment has power to make laws : 

§81. '^ACQUISITION OF PROPERTY.” 

LEGISLATION. 

Lands Acquisition Act 1906. 

This Act repeals the Property for Public Purposes Acquisition 
Act 1901, and re-enacts its provisions with modifications. It 
empowers the Commonwealth to acquire land for public purposes, 
from any State or person, by agreement with the owner or by com- 
pulsory process. For the purposes of acquisition by agreement, 
provision is made to enable title to be given by persons under 
disability or having a limited ownership. Compulsory acquisition 
is effected by a notification of acquisition made by the Governor- 
General in Council and published in the Gazette, The effect of the 
notification is to vest the estate of the owner, and in the case of 
Crown land the title of the State, in the Commonwealth, and to 
convert the rights of the owner into a claim for compensation. 
Provision is made for the assessment and payment of compensation 
to owners and encumbrancers, for the disposal by the Common- 
wealth of superfluous land. 

Patents Act 1903-1909. 

By section 92 of this Act the Crown may use any invention in 
connection with the public service, on such terms as may be agreed 
to or settled by arbitration. The Governor-General may, if author- 
ized by the resolution of both Houses, declare that a patent has 
been acquired by the Government of the Commonwealth. The 
The Govemmenf is under an obligation to pay to a patentee such 
compensation as may be agreed to or settled by arbitration. 
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The Commonwealth has acquired private and State lands by 
the exercise of authority conferred in the following Acts : — - 

Seat of Government Act 1908, section 6. 

Seat of Government Acceptance Act 1909, section 10. 

Kalgoorlie to Port Augusta Railway?' Act 1911-1912, section 19. 

Purchase Telephone Lines Acquisition Act 1911. 

Lighthouses Act 1911-1915, sections 5, 6. 

Defence Lands Purchase Act 1913. 

Commonwealth Railways Act 1917, section 63. 

State Stamp Tax on Federal Transfers. 

“ The acquisition of land includes obtaining a title to the land 
in accordance with the laws of the State. It follows that the con- 
veyance by the vendor in the case of agreement, or the notification 
in the in other cases, is a necessary instrumentality for the 

acquisition of the land. It has been held that the taxation by a 
State of such an instrumentality falls v-ithin the rule laid down in 
D' Emden v, Peddar'' Per Griffith, C.J. in The Commonwealth 
V, New South Wales, (1906) 3 C.L.R., at -p. 814. See also, observa- 
tions of Barton and O’Connor, JJ., to the same effect, ib. at pp. 
817, 822. 

The Nature of Commonwealth Title. 

Lands acquired by the Commonwealth under this Act, vest in 
the Commonwealth as a corporation, but the Act does not expressly 
define the nature of the title or interest or dominion in the land so 
vested. Several sections of the Act seem to indicate that an estate 
in fee simple is the greatest estate, title or interest so vested. ^ Others 
would seem to imply that the Commonwealth acquired absolute 
sovereignty in the land so vested. There are sections in the Act 
which seem to indicate that upon the acquisition of Crown lands 
the Commonwealth acquires more than an estate in fee simple. 
Thus section 17 provides that the estate and interest of every person 
entitled to the land in the notification and the “ title of the State ” 
to any Crown lands specified in the notification, shall be taken to 
be converted into a claim for compensation. It could be argued 
that the title of state could in this connection be held to include’ the 
absolute ownership or sovereignity or political dominion of the land. 
The^ possibility of vesting in the Commonwealth the so*vereignity 
and dominion of the land acquired by the Commonwealth is sup- 
ported by the Constitution, section 52 (1) which provides that the 
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Commonwealth shall have exclusive legislative power vdth respect 
to the seat of Govrernment of the Commonwealth and all places 
acquired by the Commonwealth for public purposes. 

In the United States of America it has been held that when 
the Federal Government acquires legislative authority over land in 
any State such power carries mth it exclusive jurisdiction and the 
land ceases wholly to be within the legislative power of a State ; 
that it ceases to be part of the State and that offences committed 
within the acquired territory can only be punished under and by 
the authority of Federal law : Commonwealth v. Clary, 3 -Mass., 
721 ; United States t\ Cornell, 2 Mason, 60 ; Fort Leavenworth B.E. 
Co.v. Lowe, 114U.S., 525. 

51. (xxxil.) The control of railways®^ with respect to 
transport for the naval and military 
purposes of the Commonwealth : 

§ 82. ‘‘ CONTROL OF RAILWAYS.” 

LEGISLATION. 

The Defence Act 1903-1912 contains provisions referable to 
this head. The Governor-General may, in time of war, authorize 
any officer to assume control of any railway for transport for naval 
or military purpose (section 64). State railways and tramways are 
required to carry troops and equipment as directed by the Governor- 
General or by regulation, and to provide all necessary engines and 
rolling stock (section 65) ; and to convey members of the Defence 
Force, on production of a pass signed by a commanding officer, 
for the purpose of attending musters, parades, and rifle practices, 
and returning therefrom (section 66). Reasonable comjDensation 
for the cost of these services may be provided for by regulation 
(section 124). 

In the Railway Em'ployees' Case, (1906) 3 C.L.R., at p. 545, 
the Cliief Justice (Sir Samuel Griffith), delivering the judgment 
of the Court, said : — 

“ The word control ’ as used in (xxxii.) cannot, we" think, be 
limited to manual or physical control. It is the widest possible 
term, and at least co-extensive with the asserted general pow^r to 
‘ regulate.’ ” 
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In that case the Court relied strongly on the specific powers 
with regard to State railways, conferred by this and the two following 
sub -sections, as supporting the decision of the Court that, except 
to those specific provisions and the powers as to inter-state trade 
and commerce and preferential and discriminating rates given by 
sections 98 and 102, State railways were exempt;, as instrumentalities 
of the State Governments, from Federal control 

51. (xxxiil) The acquisition, with the consent of a 
State, of any railways of fche State on 
terms arranged between the Common- 
wealth and the State : 

51. (xxxiv.) Railway construction^^ amd extension in 
any State with the consent of that 
State : 

§83. ‘‘RAILWAY CONSTRUCTION.” 

LEGISLATION. 

Kalgoorlie to Port Augusta Railway Survey Act 1907. 

Kalgoorlie to Port Augusta Railway Act 1911-1912. 

Commonwealth Railways Act 1917. 

Pine Creek to Katherine River Railway Act 1913. 

Pine Creek to Katherine River Railway Survey Act 1912. 

The Kalgoorlie to Port Augusta Railway Act 1907 empowered 
the Minister, upon the formal consent of the South Australian 
Parliament to the survey being received, to cause a survey to be 
made of a route for a railway to connect Kalgoorlie, in the State of 
Western Australia, with Port Augusta, in the State of South Aus- 
tralia, and appropriated money for that purpose. 

The South Australian Parliament, by the Northern Territory 
Surrender Act 1907, consented to the construction by the Common- 
wealth of the South Australian section of the railway ; and the 
Commonwealth Parliament;, by the Kalgoorlie to Port Augusta 
Railway Act 1911-1912, empowered the Minister to construct the 
railway with a gauge of 4 feet 8| inches, as soon as the West Aus- 

34 
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tralian Parliament passed a consenting Act (which it forthwith did 
— see Transcontinental Railway Act I9II) and as soon as both 
States agreed to grant to the Commonwealth the lands necessary 
for the construction and working of the line . These conditions having 
been fulfilled, the construction of the line commenced from both 
ends in 1912 and the two ends were linked up on 17th October, 

1917. Tne first passenger tiain went through Port Augusta on 
22nd October 1917. 

The extension of the Northern Territory Railway from Pine 
Creek to Katherine River, 54 miles, was completed during the 3 / ear 

1918. 

51. (xxxv.) Conciliation®* and arbitration®® for the 
prevention®® and settlement®^ of indus- 
trial®® disputes®® extending®® beyond the 
limits of any one State : 

“CONCILIATION AND ARBITRATION.” 

■Conspectus of Notes to Section, 51 (xxxv.). 

Legislation. 

Commonwealth Conciliation and Arbitration Acts 1904-1914. 
Scope of industrial power. 

Questions arising under arbitration law. 

High Court review of industrial cases. 

Representative organizations. 

Arbitration inapplicable to State Railways. 

Inapplicable to State Water Supply Authorities. 

Municipal Authorities, when bound. 

§84, “ Conciliation.” 

Mode of conducting. 

What it connotes. 

Industrial agreements. 

When a bar to jurisdiction of Court. 

§85. Arbitration.” 

Arbitration distinguished from Legislation. 

State Wages Boards. 

Domestic trade and industry of a State. 

Federal and State industrial spheres. 

Invalidity of common rules. 

Validity of compulsory arbitration. 
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§86. “ Peevention.” 

Construction. 

Modes of prevention. 

§ 87. “ Settlement.” 

Penalisation of strikes. 

Enforcement of penalties. 

§88. “ Industrial.” 

Industrial organizations. 

What it connotes. 

Crafts and vocations. 

Retrospective Act. 

§89.|^“ Disputes.” 

Statutory definition. 

Conditions of jurisdiction. 

Want of pre-concert in demand and refusal. 

Pre-existing dissatisfaction. 

Formal demand and refusal not sufficient. 

Joint claim only not sufficient. 

Real, not fictitious, dispute. 

Different rates of wages. 

Threatened, impending or probable dispute. 

Want of proper organization. 

Indicia of Federal industrial disputes. ^ 

Union badge. 

Preference to unionists. 

Employments included in dispute. 

Form of case stated for opinion of High Court. 

§90. “ Extending Beyond the Limits oe any one State.” 
Sympathetic dispute. 

Different branches of one industry in two different States. 
Concerted action by workers. 

Co-operation of workers in two States. 

Two States’ disputes. 

Inter-State and intra-State traffic. 

State to State extensions. 

Industrial awards on the High Seas. 

Intra-State and coasting trade. 

Where employees deny dispute. 

WTiere no inter-State competition 
Ho artificial criteria of dispute. 

Non-competing industries. 

Whether several disputes or one dispute extending. 

Test of Commonwealth dispute. 

Competition of industries not necessary to identity of dispute. 
Arbitration applied to Territories. 
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LEGISLATION. 

Commonwealth Conciliation and Arbitration (Kingston) Act 

1904. 

The chief objects of this Act were to prevent lock-outs and 
strikes in connection with certain industrial disputes ; to constitute 
a Commonwealth Court of Conciliation and Arbitration having 
jurisdiction for the prevention and settlement of industrial disputes 
extending beyond the limits of any one State. It provides for the 
creation of a Commonwealth Court of Conciliation and Arbitration, 
which shall be a Court of Record, and shall consist of a President 
to hold office during good behaviour for seven years and to be 
appointed by the Governor-General from among the Justices of 
the High Court. An industrial dispute is defined as a dispute 
in relation to industrial matters {a) arising between an employer 
or an organization of employers on the one part and an organiza- 
tion of employees on the other part, or (6) certified by the 
Registrar as proper in the public interest to be dealt with by the 
Court — and extending beyond the limits of any one State. It 
included disputes in relation to employment upon State railways, 
or to employment in industries carried on by or under the con- 
trol of the Commonwealth or a State or any public authority con- 
stituted under the Commonwealth or a State : section 4 ; but 
it did not include a dispute relating to employment in any agricul- 
tural, viticultural, horticultural or dairying pursuit. Associations of 
employers who have employed on an average of not less than 100 
workmen and associations of not less than 100 workmen could be 
registered in the office of the principal registry. By registration, 
such associations become incorporated organizations under the Act 
competent to bring complaints before the Court or to represent 
parties to the complaints. 

The Court has power to hear and determine disputes in the 
manner prescribed ; to. make orders or awards or give any directions 
in pursuance of the hearing. By its award the Court could prescribe 
a minimum rate of wages, and direct, that preference shall be, in 
certain cases, given to members of registered organizations, giving 
them special privileges in the conduct of proceedings before the 
Court. The Court could impose penalties for breach of its awards. 

Any organization might make an industrial agreement with 
any other organization or with any person for the prevention and 
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^settlement of industrial disputes existing or future, by conciliation 
and arbitration. Every industrial agreement had to be in writing. 
A duplicate of every industrial agreement had to be filed in the 
office of the Industrial Registrar, and of every organization affected 
thereby, within thirty days of the making thereof. Any organizii- 
tion or person bound by an industrial agreement was for breach or 
non-observance of any term of the agreement liable to a penalty. 

Commonwealth Conciliation and Arbitration Act 1909. 

This Act amends in a number of minor details the Act of 1904. 

Commonwealth Conciliation and Arbitration Act 1911. 

This Act enlarges the power of the Court ; abolishes conditions 
and limitations of preference to unionists and extends the principal 
Act to agricultural and other rural industries. It extends the 
definition of industrial dispute ” to include any threatened, 
impending or probable dispute.’’ Industrial ” was defined to 
include any business, calling, service, employment, handicraft or 
industrial occupation or avocation of employees on land or water. 

By the original Act, section 31, it was provided that no award of 
the Court “ shall be challenged, appealed against, reviewed, quashed 
or called in question in any other Court on any account whatever.” 
By the amending Act of 1911, section 14, this section is altered by 
adding the words ‘‘ or be subject to prohibition or mandamus." 

Commonwealth Conciliation and Arbitration Act 1914. 

Provision w^as made for the appointment of a Deputy President 
to act in the Court in the absence of the President. 

Commonwealth Conciliation and Arbitration Act (No. 2) 1914. 

When an alleged industrial dispute is submitted to the Court 
the complainant or respondent organization or association may 
apply to the High Court, for a decision on the question whether 
the dispute or any part thereof exists, or is threatened or impending 
or probable, as an industrial dispute extending beyond the limits 
of any one State or on any question of law arising in relation to the 
dispute or to the proceeding or to any award or order of the Court. 
The High Court shall have jurisdiction to hear and determine the 
question. The jurisdiction of the High Court under this section 
may be exercised by any J ustice of the High Court sitting in Cham- 
bers. The decision of the Justice on the question shall be final 
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and conclusive, and shall not be subject to any appeal to the High 
Court in its appellate jurisdiction, and shall not be challenged ^ 
appealed against, reviewed, quashed, or called in question, or be 
subject to prohibition, mandamus or injunction, in any Court on 
any account whatever. 

Commonwealth Conciliation and Arbitration Act 1915. 

Any association of not less than 100 employees engaged in any 
industrial pursuit whatever, together with such other persons, 
whether employees engaged in any industrial pursuit or pursuits 
or not, as have been appointed officers of the association and admitted 
as members thereof may be registered under the Act. 

Every association registered before the commencement of this 
Act as an industrial organization or constituted under the principal 
Act is declared to be deemed validty constituted as from the date 
of such registration, and the registration shall be deemed to have 
constituted the association an organization under the Act in force 
at the date of such registration. 

Commonwealth Conciliation and Arbitration Act 1918. 

The Governor-General is authorized to appoint any Justice of 
the High Court or Judge of the Supreme Court of a State to be the 
deputy of the President in any part of the Commonwealth, and in 
that capacity to exercise such powers and functions of the President 
as the Governor-General thinks fit to assign to the deputy. The 
deputy so appointed shall be entitled to hold office during good 
behaviour for the unexpired period of the term of office of the 
President for the time being and shall be eligible for re-appointment 
and shall not be removed during the said period except by the 
Governor-General on an address from both Houses of the Parlia- 
ment in the same session, praying for such removal on the ground 
of proved misbehaviour or incapacity. 

Section forty-four of the principal Act is amended by omitting 
sub-section (1) and inserting in its stead the following sub-section : — 

Where any organization or person bound by an order or award 
has committed any breach or non-observance of any term of the 
order or award, a penalty not exceeding the maximum penalty 
fixed by the Court for any breach or non-observance of any term 
of the order or award ; or if no maximum penalty has been so fixed, 
the maximum penalty which the Court has power to fix therefor. 
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may be imposed by any District, County or Local Court or Court 
of summary jurisdiction which is constituted by a Judge or a Police, 
Stipendiary or Special Magistrate or by any State Court specified 
in that behalf by Proclamation.” 

Where a Court imposes a penalty in pursuance of the last preced- 
ing section, it may order that the penalty, or any part thereof, be 
paid into the Consolidated Revenue Pund, or to such organization 
or person as is specified in the order. 

Section forty-eight of the principal Act is amended by omitting 
the words “ The Court ” and inserting in their stead the words 
A County, District or Local Court.” 

Special provision is made for the employment of returned 
soldiers and sailors as follows : — ^Nothing in any award or order 
made under this Act, or in any agreement relating to industrial 
matters shall operate to prevent the employment of retuimed soldiers 
or sailors. For the purpose of this section '' returned soldiers 
means persons who, during the war which commenced in the year 
1914, served abroad as members of an}^ military force raised in 
Australia, or prior to that war resided in Australia, and during that 
war served abroad as members of a military force raised in any other 
part of the British Dominions. Returned sailors ’ means persons 
who, during the war which commenced in the year 1914, served 
abroad as members of any naval force raised in Australia, or prior 
to that war resided in Australia, and duiing that ^var served abroad 
as members of a naval force raised in any other part of the Biitish 
•Dominion. 

Scope o£ Industrial Power. 

Almost every word in section 51 (xxxv.) containing this grant 
of power has been the subject of legal contest and judicial interpre- 
tation. The words conciliation,” arbitration,” '' prevention,” 
settlement,” “ industrial disputes,” “ extending beyond the limits 
of any one State ” have been the subjects of prolonged and minute 
inquiry and considered decisions. By far the most momentous 
judgments given by the High Court were those in which it was held : 
—(1) That the Commonwealth Court of Conciliation and Arbitra- 
tion could not make an award regulating the conditions of employ- 
ment upon State railways ; (2) That an award making a common 
rule was in excess of jurisdiction and was therefore null and void ; 
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and (3) That an award inconsistent with the determination of a 
State wages board was similarly null and void for the same reason. 
With these exceptions the decisions of the Court have been in favour 
of the widest construction of the Federal industrial power. 

The parties to these legal contests have been on the one hand 
organizations representing workers claiming redress of grievances, 
and on the other hand organized employers of labour resisting what 
they considered to be unreasonable demands The claims originated 
in the Commonwealth Court of Conciliation and Arbitration created 
by the Federal Parliament in the exercise of power conferred by 
this section. From that arena many cases involving legal and con- 
stitutional issues found their way into the High Court either in the 
form of questions stated by the President for the opinion of that 
Court or on applications for writs of prohibition to restrain the 
enforcement of awards objected to. 

The supporters of the awards generally argued in favour of an 
enlarged interpretation of Federal powers, in order to bring the 
awards within the powers ; whilst the opponents of awards for the 
most part sought to limit the Federal powers and keep them within 
the strictest bounds, in order to prevent any encroachment upon 
matters belonging to the internal domestic affairs and exclusive 
authority of the States. 

Questions Arising under Arbitration Law. 

Among the issues raised and settled by the High Court, not 
always with unanimity, were such questions as the following : — 

(1) The validity of the organization and machinery provisions 
of the Conciliation and Arbitration Act. 

(2) Whether the Constitution , section 51 (xxxv.) contemplates 
voluncary or compulsory arbitration ? 

(3) The meaning of “ industrial ” ; does it cover all labour and 
employment ? 

(4) The meaning of “ dispute,” its nature, essential elements, 
requisites and conditions ? 

(5) Whether “ preconcert ” on the part of employees in making 
demands and preconcert ” on the part of employers in refusing 
such demands are essential factors of a dispute ? 

(6) Is a simple demand and refusal sufficient to create a dispute ? 

(7) Whether dissatisfaction and discontent antecedent to a 
demand communicated to employers are essential elements of a 
dispute ? 
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(8) Has the Court jurisdiction in the case of a threatened, 
impending or probable dispute or is it limited to a real and existing 
dispute between defined and ascertained parties ? 

(9) The functions of conciliation ” as distinguished from 
'' arbitration.’’ 

(10) The difference between “ prevention ” and settlement ” 
of disputes. 

(11) Is arbitration a judicial proceeding or does it mean legis- 
lation by the arbitrator ? 

(12) Can the Court make '' a common rule ” or regulation applic- 
able to and binding on persons not parties to a dispute ? 

(13) Is the arbitrator limited to the claim and matters raised 
in the plaint or can he direct altered conditions of employment not 
asked for by the parties ? 

(14) Can there be a claim for different rates of pay varying in 
different States and, where such a differentiation is claimed, can 
there be a dispute extending beyond the limits of any one State ? 

(15) Can the Court make an award inconsistent with a written 
contract between the parties or inconsistent with a State industrial 
agreement or a State industrial award or the determination of a 
State Wages Board ? 

(16) Can the Court make an award binding ship-owners and 
persons employed on board ships, trading between Australia and 
the South Seas 1 

(17) Can the Court order an employer to permit an employee 
to wear a union badge whilst on duty ? Can it grant preference to 
unionists ? 

(18) Can the High Court restrain by writ of prohibition the 
Conciliation and Arbitration Court if it seeks to enforce an award 
not authorized by the Constitution ? 

High Court Review of Industrial Cases. 

The judicial powers of the President of the Court of Concilia- 
tion and Arbitration under the Act is very great and his decisions 
on c^^uestions of fact are final and conclusive and cannot be reviewed 
There are, however, two methods of procedure by which questions 
of law, arising under the Act, may reach the High Court ; one is 
by a special case stated by the President for the opinion of the High 
Court and the other is by writ of ^prohibition issued out of the High 
Court for the purpose of correcting the President where he has made 
an award without jurisdiction or contrary to a proper interpretation 
of the Constitution. 
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The power of the High Court to interpose by writ of prohibition 
where a Commonwealth Court is proceeding without jurisdiction, 
is given direct by the Constitution, as original jurisdiction of the 
High Court, and there being no authority in Parliament to annul 
that authority, any attempt to do so necessarily fails. Therefore, 
the provisions of section 31 (i.) of the Commonwealth Conciliation 
and Arbitration Act 1904-1911 which purports to take away from 
the High Court the power to issue prohibition in respect of an award 
or order of the Commonwealth Court of Conciliation and Arbitration 
is unconstitutional and void : The King v. The Commonwealth 
Court of Conciliation and Arbitration ; Ex parte Whybrow K Co., 
11 C.L.R.. 1 ; upon that point affirmed. The Kingv. The Common- 
wealth Court of Conciliation and Arbitration ; Ex parte Brisbane 
and Adelaide Tramway Trusts, 18 C.L.R., at p. 54. 

In the early history of the Conciliation and Arbitration Court, 
considerable time was taken up and delay in settling disputes occurred 
in the hearing of special cases and applications for prohibitions for 
the purposes of determining jurisdictional questions such as, e.g.. 
Is there evidence to prove the existence of an industrial dispute 
within the meaning of the Act ? or does the dispute extend beyond 
the limits of any one State ? Very often these questions were 
raised after long and protracted enquiries involving great expense. 

In 1914 an amending Act was passed enabling a complainant or 
respondent organization at the initiation of a complaint to immedi- 
ately apply to a single justice of the High Court sitting in Chambers 
to decide in a summary manner whether there is an industrial 
dispute extending beyond the limits of any one State, The decision 
of the Justice on the question submitted is made final and conclusive 
and without appeal. The validity of this Act was affirmed by the 
High Court in the case of The Federated Engine-Drivers' and Fire- 
mens Association v. Colonial Sugar Refining Co. Ltd., (1916) 22 
C,L.R., 103. 

Representative Organizations. 

The provisions of the Commonwealth Conciliation and Arbitra- 
tion Act (1904) in respect of the registration of associations, as 
organizations, particularly in so far as they permit the registration 
of an association of employers or employees in an industry in one 
State only, and provide for the incorporation of organizations 
when registered, are valid, as incidental to the conciliation and 
arbitration” power: The Jumbunna Coal Mine No Liability v. 
Victorian Coal Miners' Association (1908) 6 C.L.R., at p. 309. 
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The application of the principle of collective bargaining not 
long in use at the time of the passing of the Constitution, is essential 
to bind the body of workers in a trade and to ensure anything like 
permanence in the settlement. Some system was therefore essential 
by which the powers of the Act could be made to operate on repre- 
sentatives of workmen, and on bodies of workmen instead of on 
individuals only, but if such representatives were merely chosen 
for the occasion without any permanent status before the Court it 
is difficult to see how the permanency of any settlement of a dispute 
could be assured. Even when the dispute is at the stage when it 
may be prevented or settled by conciliation, some representative 
body must have the right to bind and the power to persuade not 
only the individuals with whom the dispute has arisen but the ever 
changing body of workmen that constitute the trade : Per O’Connok, 
J., 6 C.L.R., at p. 358. 

Arbitration Inapplicable to State Railways. 

One of the earliest and most important decisions given by the 
High Court on the interpretation of the constitutional power con- 
ferred by section 51 (xxxv.) was the case in which it held that the 
arbitration power did not extend to the settlement of labour ques- 
tions in State railways. In the year 1906, the Ne^v South Wales 
Railway Traffic Employees Association, an association of employees 
on the State railways of New South Wales, applied to the registrar 
of the Commonwealth Court of Conciliafcion and Arbitration to 
be registered as an organization under the Commonwealth Con- 
ciliation and Arbitration Act 1904. The application was opposed 
by the Federated Amalgamated Government Railway and Tramway 
Service Association, but was granted by the Registrar. From his 
decision the Federated Amalgamated Government Railwa}' and 
Tramway Service Association appealed to the President of the 
Commonwealth Court of Conciliation and Arbitration. One of the 
grounds of appeal was that the applicant association, being an 
association of State railway servants, could not be registered under 
the Act, and that the Act in so far as it purported to include State 
railway servants within its provisions, was ultra vires and void. The 
President, treating this objection as a question of law, pursuant to 
section 31 (2) of the Act, stated a case for the opinion of the High 
Court, setting out these facts. 

The High Court in an exhaustive judgment, delivered by the 
Chief Justice, established the following propositions : — (1) That the 
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rule, laid down in D' Emden v. Pedder, I C.L.R., at p. Ill, viz., 
that when a State attempts to give to its legislative or executive 
authority an operation, which, if valid, would fetter, control, or 
interfere with the free exercise of the legislative or executive power 
of the Commonwealth, the attempt, unless expressl}^ authorized by 
the Constitution, is to that extent invalid and inoperative, is recip- 
rocal. It is equally true of attempted interference by the Common- 
wealth with State instrumentalities. The application of the rule is 
not limited to taxation. Section 51 (xxxv.) of the Constitution does 
not either expressly or by necessary implication authorize such an 
attempt. A State railway is a State instrumentality within that 
rule. The legislative authority of the Commonwealth Parliament 
under the powers contained in sections 51 (i.) and 98 of the Constitu- 
tion, so far as regards wages and terms of engagement, does not extend 
further than to prohibit, for causes affecting inter-State traffic, 
specific persons from being employed in such traffic. That when 
in the attempted exercise of a power of limited extent an Act is 
passed which in ifcs terms extends beyond the prescribed limits, the 
whole Act is invalid, unless the invalid part is plainly severable 
from the valid. 

It was held, therefore, that the Commonwealth Conciliation 
and Arbitration Act 1904, so far as it purports to affect State rail- 
ways, is ultra vires and void, and, consequently, that an organiza- 
tion consisting solely of employees on State railways was not entitled 
to be registered under that Act : The Federated Amalgamated 
Government Bailway Service Association {appellants) v. The New 
South Wales Railway Traffic Employees' Association [respondents), 
(1906) 4 C.L.R., 488. 

Inapplicable to State Water Supply Authorities and Wheat Board. 

The Board of Water Supply and Sewerage, of Sydney, like the 
State railway service, is in the strictest sense a department of the 
State Government. The receipts go into the Consolidated Revenue 
and its disbursements are defrayed out of that fund. It has been 
held, therefore, that this Board is exempt from the jurisdiction of 
the Commonwealth Arbitration Court : Federated Engine-Drivers' 
and Firemen's Association of Australia v. Broken Hill Proprietary 
Co. Ltd., (1911) 12 C.L.R., 398 ; (1913) 16 C.L.R., 245. 

Commonwealth awards are inapplicable to State Government 
Wheat Handliog Boards: Australian Workers' Union v. New South 
Wales, Victoria and Others, The Argus, 13th June, 1919. 
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Municipal Bodies, when bound. 

On the other hand the Court has held that the Melbourne City 
Council or any municipal corporation so far as it engages in what is 
called municipal trading, ’ ’ such as supplying electric light and power 
to the public, thereby joins the ranks of employers in the Common- 
wealth industries and it is liable to the same Federal laws as any 
other employer engaged in the same industries and cannot claim 
immunity from Federal powers on the ground of being a Govern- 
ment department ; 12 C.L.E., 398 , (1913) 16 C.L.R., 245. 

The rule of D' Emden v Pedder relating to State instrument 
talities was exhaustively argued before the full Bench of the High 
Court in November and December 1918, in the cases : — 

(1) Federated ' Municipal and Shire Cotmcil Employees^ 

Association v The Lord Mayor, Aldermen, Councillors 
and Citizens of the City of Melbourne and Others, 

(2) The Federated Seamen's Union of Australasia v The 
Commonwealth S S Owners' Associatio^i and Others 
{as to the Marine Board, Launceston), 

After several days hearing the Court reserved judgment. From 
the general trend of the case it was probable that the rule exempt- 
ing municipalities and other State instrumentalities from Federal 
control would be very considerably curtailed. This expecta- 
tion was realized when the decision was given holding that municipal 
employees are not necessarily exempt from Commonwealth awards : 
The Municipalities' Case, The Argus, 20th May^ 1919. 


§84. ‘^CONCILIATION.’^ 

Mode of Conducting. 

The power of the Commonwealth Parliament does not extend 
to general legislation for the prevention of industrial disputes but 
only to conciliation and arbitration for that end. Conciliation means 
conciliation for the prevention of threatened disputes and for the 
settlement of actual disputes. Conciliation ma}" possibly prevent 
a dispute and it may settle one. The aim of conciliation is to bring 
about a voluntary agreement of the parties. Industrial agreements 
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are authorized by the Act as a means of conciliation and as such are 
valid. Such agreements are conducive to preventing industrial 
disputes from arising, and would, in that indirect way, conduce to 
preventing them from extending beyond the limits of any one 
State. If this be so, and if the power to authorize such agreements 
had been conferred on the Parliament, it might be argued that 
industrial agreements between purely intra-state organizations 
would be justifiable as having a preventive tendency : Jumbunna 
Coal Mine Case, 6 C.L.R., at p. 339. 

What it Connotes. 

The President may, whenever in his opinion it is desirable for 
the purposes of preventing or settling an industrial dispute, summon 
any person or persons to attend at a time and place specified in 
the summons at a conference to be presided over by himself. The 
conference may be held partly or wholly in public or in private at 
the discretion of the President. By section 16 the President is 
charged with the duty of endeavouring at all times, by all lawful 
ways and means to reconcile the parties to industrial disputes and 
to prevent and settle industrial disputes whether or not the Court 
has cognizance of them, in all cases of which it appears to him that 
his mediation is desirable in the public interest. If the dispute is 
not settled at such conferences the President is authorized to refer 
the matter to the Court. 

Conciliation within the Act means mediation and reconciliation 
by and through some Court or tribunal committee or person or 
persons recognized by the law or by the parties, acting not as one 
of the disputants but as a mediator ; who may avert the necessity of 
a formal reference to some compulsory tribunal by inducing the 
parties to -come to some amicable agreement. An amicable agree- 
ment so made could come under the head of ‘‘ industrial agreement.” 
Conciliation has a special meaning which it had in the year 1900 
(when the Constitution of the Commonwealth became law) in relation 
to industrial disputes, namely, some authority in the nature of a 
tribunal or mediator. Per O’Coxxor, J. in the Jumbunna Coal 
Mine Case, 6 C.L.R., at p. 366. 

According to the Oxford Dictionary, conciliation, in the sense 
of the Act, means mediation by some affirmed court, tribunal or 
person for composing disputes by conferring with the parties : 
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a voluntary settlement, the case proceeding to a judicial Court if 
this is not accepted. The quotation from the Oxford Dictionary is 
evidence that the statement is ordinarily understood to include 
some voluntary arrangement of differences and therefore it is 
naturally referable to the conciliation within section 51, sub-section 
XXXV. of the Constitution. Steps may be taken in the direction 
of and for the purposes of conciliation or even for arbitration before 
an industrial dispute is developed and before the persons concerned 
in the industry have taken definite stands or made definite claims. 
No one who is at all familiar with the genesis of great industrial 
disputes can be ignorant of the general uneasiness, unrest, the 
individual grumbling, the dissatisfaction, often indefinite, which 
precede an ultimate quarrel ; and to this end, before matters have 
come to a head, the power of conciliation or arbitration for j)reven- 
tion seems to be directly applicable (so far as the Constitution is 
concerned). Per Higgins, J. in the Australian Boot Trade Em- 
floyers^ Federation v. Whyhrow Co., (1910) 11 C.L.R., at p. 340. 

In several cases the majority of the Court has tacitly, if not 
expressly, distributed these terms by taking conciliation ” to be 
applicable to the settlement ” as well as the “ prevention ’’ of / 
industrial disputes, and “ arbitration,” on the other hand as applic- 
able to their “ settlement ” alone. Per Baeton, J. in Ex parte 
Whyhrow [Prohibition Case), (1910) 11 C.L.R., 320. 

In the nature of things an industrial dispute may be prevented 
from coming into existence by various means, but the only means 
which the Parliament is authorized to employ are conciliation and, 
perhaps, arbitration. Per Geiffith, C.J., in Ex parte Whyhrow 
[Prohibition Case), (1910) 11 C.L.R., 319. 

Industrial Agreement. 

By the Conciliation and Arbitration Acf (1904), section 73, 
it is provided that any organization may make an industrial agree- 
ment with any other organization or with any person for the pre- 
vention and settlement of industrial disputes existing or future by 
conciliation and arbitration. 

In June 1911, the Musicians’ Union of Australia, an organization 
registered under the Act entered into an agreement with J. C. Wil- 
liamson & Co. Ltd. which purported to be an industrial agreement 
under the Act The Union having secured certain terms and condi- 
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tions of employment, bound themselves not to make any further 
request or demand on the Company in relation to industrial matters 
within the Commonwealth during the continuance of the agreement — 
a space of three years. In 1912, the members of the union threatened, 
and took steps to commence, proceedings in the Commonwealth 
Court of Conciliation and Arbitration, in breach of their undertaking, 
and the plaintiff company brought an action in the High Court 
to have them restrained by injunction from committing such breach. 

The defendant organization contended that the High Court had 
no jurisdiction to restrain the said organization by injunction from 
instituting proceedings in respect of industrial matters in the Com- 
monwealth Court of Conciliation and Arbitration, even though the 
institution of the said proceedings is in violation of the said industrial 
agreement. 

2 

The main question was one involving the legal construction of 
section 73. It was argued for the defendant that the agreement in 
this case was not an industrial agreement within the meaning of 
the section, as it was not arrived at by or in contemplation of con- 
ciliation and arbitration. 

In the Jumhunna Case, 6 C.L.R., at p. 346, Mr. Justice Barton 
expressed an opinion that section 73 was the governing provision 
of part VI., and his remarks certainly tended to the opinion that 
the industrial agreement to which the Act gave certain force and 
attributes was an agreement for the prevention and settlement of 
an industrial dispute by conciliation and arbitration, and that the 
remaining sections of the part were ancillary to section 73. The 
point, however, was not fully considered or finally settled in that 
case. It re-appeared in a concrete form in the Musicians' Case in 
which the agreement, dealt very extensively with the terms and 
conditions of employment, but did not purport to provide for the 
prevention of industrial disputes by conciliation or by arbitration. 

It was held by the majority of the Court that even if the observ- 
ance of section 73 was a condition precedent to its validity as an 
industrial agreement under the Act its non-observance did not pre- 
vent it from being a valid and subsisting agreement at common law 
and there was no legal obstacle to its being effective and binding in 
that way. If it did not come under the Act as an industrial agree- 
ment, it had all the requisites of a good agreement at common law 
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and its violation could be restrained injunction. Per Griffith, 
C.J. and Barton, J. (Isaacs, J. dissenting) in J. C Williamson cb 
Co. Ltd. V. The Musicians" Union of Australia, (1912) 15 C.L.R., 
at p. 636. 

Industrial Agreement when a bar to Jurisdiction of Arbitration Court. 

At the final stage of the Federated Engine-Drivers" and Firemen's 
Association of Australasia v. Broken Hill Proprietary Co. Ltd. and 
others {No. 3), the respondent put in an agreement headed indus- 
trial agreement ” between the claimant and the Northern Collieries. 
The agreement purported to settle wages and conditions of employ- 
ment which should apply to members of the organization who were 
then or might thereafter during its currency be working for 
the employer. It contained a provision for the reference to the 
Industrial Registrar of any dispute arising under the agreement. 
This agreement had been filed in the office of the Registrar but no 
memorandum of its terms had been submitted to the President for 
a certificate under section 24 of the Act. The question was then 
raised whether these agreements barred the jurisdiction of the Court 
to make awards. It was argued for the claimants that they were 
not industrial agreements within part VI. of the Act as they were 
not agreements for the settlement of industrial disputes by con- 
ciliation and arbitration as required by section 73 of the Act. These 
views were sustained by the High Court : The Federated Engine- 
Drivers' and Firemen s Association v. The Broken Hill Prop^'ietarij 
Co. Ltd. (No. 3), (1913) 16 C.L.R., 716. 

In the opinion of Mr. Justice Higgins, section 73 is designed 
to enable parties to provide for a method of conciliation and arbitra- 
tion other than that of the Court. Part VI. of the Act provides 
another means of conciliation and arbitration which stands quite 
apart from the remaining provisions of the Act. Per Higgins, J., 
16 C.L.R., at p. 730. 

In the Australian Agricultural Co. v. The Federated Engine- 
Drivers' and Firemen's Association, (1913) 17 C.L.R., 261, an action 
was brought by the Australian Agricultural Co. and a number of 
individuals and other companies against the Federated Engine- 
Drivers’ and Firemen’s Association of Australasia and by the writ- 
the plaintifis claimed an injunction restraining the defendants from 
proceeding against the plaintiffs with a certain plaint in the Common- 
wealth Court of Conciliation and Arbitration filed by the defendants 
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against the plaintiffs and others in violation of the terms of certain 
agreements between the plaintiffs and the defendants dated 1 3th 
November 1910 and 3rd, 5th and 18th of May 1911. 

It was held by the whole Court (Barton, A.C.J., Isaacs, 
Higgins, Gavan Duffy, Powers and Rich, JJ.) that such an 
agreement was not operative at all, if it is not, in fact, such an 
industrial agreement or if it is incapable of being. certified and filed 
under section 24 ; therefore the High Court will not interfere by 
injunction' to restrain such an organization from including the 
employer in proceedings in the Commonwealth Court of Conciliation 
and Arbitration in respect of that dispute. 

It was stated per Isaacs, Higgins, Gavan Duffy and Rich, JJ. 
(Barton, A.C.J. and Powers, J. dissenting), that J. C. Williamson 
Ltd. V. Musicians' Union of Australia^ 15 C.L.R., 636, was wrongly 
decided and must be over-ruled. They held that an agreement 
purporting to prevent the parties to it or either of them from 
instituting proceedings in the Commonwealth Court of Conciliation 
.and Arbitration is contrary to public policy, and therefore void : 
The Australian Agricultural Co. v. Federated Engine-Drivers' and 
Firemen s Association of Australasia, (1913) 17 C.L.R., at p. 261. 

§85. ARBITRATION.” 

Arbitration distinguished from Legislation. 

The power to legislate with respect to arbitration for the settle- 
ment of a dispute necessarily involves power to make provision for 
constituting an arbitral tribunal, for bringing before it the parties 
to the dispute, and for enforcing the award of the tribunal, in the 
exercise of this power, and to attain these ends, the Parliament is 
unfettered in its choice of means, provided that they are really 
incidental to the attainment of these ends, and not manifestly 
unconnected with them. Per Griffith, C.J. in the Jumhunna Coal 
Mine Co. v. Victorian Coal Miners' Association, (1908) 6 C.L.R., 
at p. 333. 

State Wages Boards. 

In settling a dispute the Federal Arbitration Court can make an 
award which may involve the abrogation of the existing contractual 
rights of either of the parties where the abrogation is necessary for 
the effective settlement of the industrial dispute. The Court may 
make an award in disregard of a contract between employer and 
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employee and in disregard of the State law which makes such con- 
tract binding. It may make an award in disregard of and incon- 
sistent with an award made by a State Arbitration Court in a State 
industrial dispute. The State award jdelds to the supremacy of a 
Federal award. But the Federal Arbitration Court, having judicial 
but not legislative power, cannot make an award containing terms 
and conditions of labour inconsistent with the provisions of a State 
Statute relating to labour or inconsistent with the determinations 
of a subordinate State legislative body, such as a State Wages Board 
constituted by a State Statute and empowered to make such deter- 
minations in advance of and independently of any dispute. Per 
Griffith, C.J. and O’Connor, J. in The Federated Saw Mill Case,. 
(1909) 8 C.L.R., at pp. 511-512. 

Domestic Trade and Industry of a State. 

The doctrine has been repeatedly laid down by the High Court 
that any invasion by the Commonwealth of the sphere of the 
domestic concerns of the States, appertaining to trade, commerce, 
police and industry, is forbidden except so far as the invasion is 
authorized by some power conferred in express terms or by necessary 
implication. The cases also establish that the regulation of the 
conditions of employment is %vithin that sphere. Yet in the Federated 
Saw Mill Case, 8 C.L.R., 493, it was gravely maintained that the 
tribunal which the Federal Parliament may establish for the settle- 
ment of industrial disputes is not bound by any State laws relating 
to domestic trade and industry and that, although the Parliament 
itself could not make a law inconsistent with the State law, it could, 
under the language of section 51, sub-section (xxxv.) authorize its 
creature, the tribunal of arbitration, to disregard the State law, to 
free persons from any obligation to obey it, and even impose penalty 
upon persons who do obey it, because such power is necessary for 
the effective settlement of industrial disputes. 

Referring to this contention the Chief Justice (Sir Samuel 
Griffith) said : — I find it difficult to treat such an argument with 
due gravity. Discontent with the State law cannot be described as 
a dispute in any sense in which that word has hitherto been used, 
so that a power to authorize the settlement of disputes cannot be 
read as a power to set aside or suspend or abrogate an obnoxious 
law. But, even if it could, it seems to me that, applying the rules 
of construction of the Constitution so often laid down, at best the 
language would be ambiguous, and that, even if the words are capable 
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of the meaning asserted, it is so inconsistent with the reservation 
to the States of the power to regulate their domestic trade that it 
should be rejected. For, if conceded, it practically annuls that 
reservation, and permits the Federal tribunal to substitute its uncon- 
trolled volition for the will of the Parliaments of the States, so soon 
as a political agitation for the repeal of an abnoxious law in any 
State is taken up by sympathizers in another State.” Per Griffith, 
C.J. in the Federated Saw Mill Case, (1909) 8 C.L.R., at p. 493. 

State and Federal Industrial Spheres. 

The Constitution leaves to each State the exclusive control over 
all phases of industry operating solely within State limits. The State 
may make laws imposing any rights, duties, or obligations it deems 
fit on employers and employees engaged in its industries. That 
power* is as definitely vested in the State as the power conferred by 
sub-section xxxv is vested in the Commonwealth. It is in accord- 
ance with the principles laid down by the High Court on many 
occasions that these two powers, that of the State to control its own 
industrial affairs, and that of the Commonwealth to empower its 
Courts to settle by arbitration industrial disputes extending beyond 
the limits of any one State, must be so construed as to be as little as 
possible inconsistent with each other. Per O’Connor, J. in the 
Federated Saw Mill Case, (1909) 8 C.L.R., 510. 

The Justices who dissented from this decision, Isaacs and 
Higgins, JJ., were of opinion that there are no words in the Constitu- 
tion which expressly or by necessary implication exclude from the 
Federal Statute which it has authorized, in expressed terms, any 
interference with the rules of conduct prescribed by a State act ; 
that the doctrine of implied prohibition based on the case of the 
United States v. Dewitt has been but faintly sustained and will not 
apply to the Australian Constitution ; that Federal powers cannot 
be defeated by State powers much less by State acts, otherwise all 
Federal powers would be subject to the possibility of State acts ; 
that the Federal Parliament can validly empower industrial arbitra- 
tion which, in the opinion of the arbitrator, would effect a settlement 
on just and equitable terms even though all the States acting together 
choose to pass statutes to the contrary ; that the Federal Court 
is not bound by State laws or by State Arbitration Court awards 
or by the determination of State Wages Boards ; that by the force 
of the covering clause V. of the Constitution the award of a Federal 
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Arbitration Court in a case within its jurisdiction was just as much 
a determination in the nature of a law as the determination of a 
State Wages Board. Per Justices Isaacs and Higgins in The 
Federated Saw Mill Case, 8 C.L.R., at pp. 537-547. 

On account of illness Mr. Justice Barton was not able to sit 
in The Federated Saw Mills Case, which was heard by four Judges 
who were equally divided in opinion on the main question at issue. 
The opinions expressed, fully as they were, seemed not to have been 
absolutely decisive in judgment by reason of the manner in which 
the question came before the Court. The same question was 
re-argued in The Australian Boot Trade Emjployees' Federation v. 
Whyhrow Co., (1910) 10 C.L.R., 267. 

The majority of the Court as then constituted (Griffith, C.J. 
^nd Justices Barton and O’Connor) held that the Commonweal fch 
Court of Conciliation and Arbitration has no jurisdiction under 
section 51 (xxxv.) of the Constitution to make an award inconsistent 
with the State law. The determination of a wages board empow^ered 
by a State statute to fix a minimum rate of wages might be such a 
law. Whether it is or not depends upon the terms of the statute 
under which it is made. An award is not inconsistent with State 
law if compliance with the award is consistent wnth obedience to 
the State law. Held, therefore, that an award fixing a minimum rate 
of wages higher than that fixed by a determination of a State Wages 
Board is not for that reason alone inconsistent with that determina- 
tion. So held by Griffith, C.J., and Barton and O’Connor, JJ. 
(Isaacs and Higgins, JJ. dissenting). Opinion to that effect in 
Federated Saw Mill Employees of Australasia v. James Moore 
Js Sons Proprietary Ltd., 8 C.L.R., 465, adopted. 

The term “ arbitration ” connotes a judicial tribunal, by Avhat- 
ever name it is called and ho'wever constituted. Although the 
functions of that tribunal differ from those of ordinary tribunals in 
that they are not limited to determining existing causes of action, 
but extend to prescribing condilions to be observed in future con- 
tracts of employment, the tribunal is no less a judicial tribunal, 
The obligation to decide in accordance with law is implied in the 
notion of the creation of a tribunal ; otherwise the members of the 
tribunal would not be judicial persons at all, but dictators exercising 
the power of legislation, not of adjudication. Per Griffith, C.J . 
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in the Federated Saw Mill Employees of Australasia v. James Moore 
db Sons Proprietary Ltd,, 8 C.L.R., at pp. 492-493. 

Primarily said the Chief Justice, ‘‘ arbitration means 
determination by a tribunal which is not an ordinary Court of justice 
bound to administer a strict rule of the common and statute law, 
but a tribunal selected by the parties to the controversy, to which 
both submit themselves and by whose determination they agree to 
be bound. The efficacy of the award is derived from the agreement 
of submission, although statutory provisions for its enforcement 
are now commonly adopted. The foundation of the authority of 
the arbitrators is the consensual agreement of the parties. In the 
Commonwealth Conciliation and Arbitration Act the Parliament 
has thought fit to provide for the appointment of a single judge of 
very large powers, and to call his Court a Court of Arbitration. 
Courts of law are not concerned with the propriety or accuracy of 
such a designation. But it is clear that the nature or authority of 
the tribunal authorized by the Constitution cannot be altered b\ 
giving it a particular name or prescribing a particular mode of 
appointment. If the Parliament had thought fit to prescribe that 
the tribunal of arbitration should be selected in part or wholly by 
the parties to the dispute, the authority of the tribunal would have 
been neither greater or less on that account than that of the single 
arbiter.” Per Griffith, C.J. in The Australian Boot Trade 
Employees^ Federation v. Whybrow cfi Co., (1909) 10 C L.R., at pp. 
281-283. 

An industrial dispute ” said Mr. Justice O’Connor, “ in its 
nature involves a complaint against the operation of existing rights 
under existing conditions The aim of the tribunal charged with 
its settlement is the establishment of a modus vivendi for the future, 
which in many cases can be achieved only by the modification of 
existing contracts and the creation of new rights and obligations 
between the parties. It would be a contradiction in terms to confer 
the power to settle industrial disputes upon a tribunal powerless to 
do more than give effect to existing contn cts and enforce existing 
rights. There must therefore be implied, from the very nature of 
the subject-matter, power in the Parliament to confer on the Federal 
Arbitration Court authority to enter upon the settlement of an 
industrial dispute unfettered by any obligation to preserve rights 
under existing contracts of employment between the parties or to 
give effect to the laws of the State, statutory or otherwise, by which 
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those rights are recognized and enforced. For a similar reason it 
must he taken that power is implied to clothe the arbitral tribunal 
with authority to disregard the award of a State Industrial Arbitra- 
tion Court which stands in the way of an effective settlement of an 
industrial dispute within the purview of the Federal power. Rights 
conferred by contract entered into between the parties and rights 
created by award of a State industrial tribunal in settlement of an 
industrial dispute between them must stand in this respect on the 
same footing. . . . Save hi that respect Parliament is not 

empowered to vest in the Federal tribunal any more authority to 
disregard State laws than an ordinary arbitral tribunal would have. 
. . . Where, however, a State statute directs the doing or pro- 

hibits the doing of something the parties cannot relieve themselves 
from obedience to its provisions ; it follows that in such a case 
arbitrators could not, by their award, relieve the j^arties from the 
obligation to do the thing directed or to refrain from doing the thing 
]Drohibited.” Per O’Connor, J. in The Australian Boot Trade 
Em^ployees Federation v. Whjhrow and others, 10 C.L R., at pp. 
300-304. 

It might be worth while to refer to the attempt of the Victorian 
Parliament to oust the jurisdiction of the Federal ’Court to deal 
with cases where a State wages board has made a determination; 

This was attempted by the Victorian Factories and Shops Act 
1909 (No 2), section 39 It will be found discussed in the Boot 
Trade Case, 10 C L R , at p, 300. 

Mr. Justice Isaacs and Mr. Justice Higgins dissented alto- 
gether from the view that an award of a Federal Court of industrial 
arbitration is judicial in its nature, and therefore cannot over-ride 
the laws of a State. They considered that an award of the Common- 
wealth Arbitration Court became a law of the CommonAvealth and 
that by virtue of covering clause V. of the Constitution, it is binding 
on all Courts and Judges to the exclusion of State awards or the 
determination of State Wages Boards : 10 C.L.R., at p23. 313, 331. 

Invalidity of Common Rule. 

The provision of the Commonwealth Conciliation and Arbitra- 
tion Act 1904-1910 which purport to authorize the Court of Arbitra- 
tion to declare a common rule of wages and conditions of labour, in 
any particular industry, and to direct that, the common rule, so 
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declared, shall be binding on persons engaged in that industry with- 
out such persons being made parties to a plaint, properly brought 
before the Court, attempts to give the Court legislative rather than 
judicial power and it has been held to be ultra vires the Parliament 
and invalid. So held finally in The Australian Boot Trade Bm- 
ployees\ Federation V, Whybrow db Go., 11 C.L.R., 311. 

Validity of Compulsory Arbitration. 

In The King v. The Commonwealth Court of Conciliation and 
Arbitration ; Ex parte Whybrow and others, (1910) 11 C.L.R., at p. 1, 
an application was made to the High Court for a prohibition to 
restrain the enforcement of an award on the ground principally that 
the Commonwealth Conciliation and Arbitration Act as a whole 
was ultra vires the Constitution. It was argued that arbitration ” 
connoted a voluntary submission, and a submission to a tribunal 
selected or appointed directly or indirectly, by the parties to the 
dispute ; and that the functions of the tribunal are limited to those 
which the parties could, by agreement, have vested in it and cannot 
for instance, make orders binding on third parties. The High Court, 
however, held that the Act was not ultra vires either on the ground 
that reference of disputes was compulsory or on the ground that 
the tribunal was not chosen by the disputants. As regards the 
functions of the tribunal, they held that the only arbitral power 
which could be conferred on the Court of Arbitration was the power 
of judicial determination between the parties to a dispute. 

§ 86. PREVENTION.” 

Construction. 

In several cases coming before the High Court the question has 
been ’raised and discussed whether the preventive ” power given 
by the Constitution is limited to conciliation or whether and if so, 
how far it extends to arbitration. But it has not yet been definitely 
settled that the words prevention and settlement ” should be 
grammatically distributed so as to apply '' prevention ” to concilia- 
tion only, and “ settlement ” to arbitration only ; such a construc- 
tion would exclude settlement by conciliation. Doubt has, however, 
been expressed as to the possibility of there being arbitration with 
respect to a dispute which has not assumed a concrete form of exist- 
ence. 

In the Jumbunna Coal Mine v. The Victorian Coal Miners' 
Association, (1908) 6 C.L.R., at p. 332, the Chief Justice (Sir Samuel 
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Griffith) said that the power for the prevention of a dispute was 
confined to conciliation for that purpose, and therefore it did not 
extend to “ collective bargaining " except so far as collective 
liargaining might be incidental to such conciliation or arbitration 
for the settlement of an existing dispute. 

Mr. Justice Barton said conciliation might possibly prevent a 
dispute ; as to that he said nothing, and, he added, “We know it 
may settle a dispute but I do not see how there could be an arbitra- 
tion, unless there is a dispute, calling for settlement, already in 
existence ” : ih,, p. 341. 

In the Australian Boot Trade Employees' Federation v, Whybrow 
and others^ (1910) 11 C.L.R., 311, counsel for the claimants attempted 
to justify the common rule provision on the grounds that it was 
incidental to the prevention of disputes by arbitration. To this 
argument the objectors (employers) answered that the expression 
‘‘ arbitration for the prevention of a dispute ’’ is a contradiction in 
terms, since the word “ prevention ” connotes an event which has 
not yet happened, whilst the word “ arbitration ” connotes the 
presence of parties to an existing dispute ; so that, it was said, sub- 
section XXXV. must be read distributively, as meaning “ conciliation 
for the prevention of disputes and arbitration for the settlement of 
disputes. ’ ’ Referring to this argument the Chief Justice (Sir Samuel 
Griffith) said : — “ I am disposed to think that from a strict 
etymological point of view, this may be the more accurate construc- 
tion, but I am not sure that that consideration is conclusive. Con- 
ciliation is not now in question, but the words ‘ dispute ’ and ‘ pre- 
vention ’ are both susceptible of different shades of meanings, 
according to the point of view from which the particular state of 
facts is regarded. The same facts may in one aspect be regarded as 
showing a difference of opinion likely, if not composed, to develop 
into an industrial dispute which it is desirable to prevent and from 
another aspect as showing a dispute already existing and fit to be 
settled by arbitration. ... In the nature of things an industrial 
dispute may be prevented from coming into existence by various 
means, but the only means which the Parliament is authorized 
to employ are conciliation and perhaps arbitration. If, therefore, 
the state of things is such that there are no ascertainable parties 
between whom an ascertainable difference capable of being composed 
exists, the basis of arbitration is wanted.” Per Griffith, C.J., 
11 C.L.R., at pp. 317-318. 
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Mr. Justice Bakton re-affirmed his opinion that arbitration 
was not applicable to the prevention of disputes : id., pp. 324-325. 
Mr. Justice O’Connor was disposed to favour the broad interpreta- 
tion of the power, as authorizing the use of arbitration for the purpose 
of preventing industrial disputes from arising, as well as for settling 
those that have arisen, but, he added : — “ One can have no mental 
conception of arbitration without parties in difference over some 
matter capable of judicial adjustment by an arbitrator ” : id., 
pp. 327-329. 

Mr. Justice Isaacs thought that, it being admittedly impossible 
to distribute the words reddendo singula singulis, it followed 
inevitably that the composite phrase “ for the prevention and 
settlement ” applied also to arbitration ” unless the inherent 
nature of the word was inconsistent with that apj)lication ; and he 
was satisfied that the word arbitration ” was wide enough to 
embrace a preventive determination. He agreed, however, that 
arbitration ” is not, any more than is conciliation,” an intelligible 
conception except where some difference can be perceived, and 
expressed in terms, how'^ever general, between the parties who are 
to be affected by the decision : id., pp. 330-335. 

In 1911 the definition of ‘‘ industrial dispute ” contained in 
section 4 of the Commonwealth Conciliation and Arbitration Act of 
1904,* was amended to include any threatened or impending or 
probable industrial dispute.” In answer to a question submitted 
by the President of the Arbitration Court whether that Court had 
cognizance, for the purpose of prevention and settlement of an 
industrial dispute which was ” threatened or impending or probable,” 
the High Court, by a majority, viz. : Isaacs, Higgins, Gavan 
Duffy' and Rich, JJ. (Barton, A.C.J. and Powers, J. dissenting) 
answered in the affirmative : Merchant Service Guild of Australia 
V. Newcastle and Hunter River Steamship Co. Ltd., (1913) 16 C.L.R., 
591. 

Mr. Justice Isaacs said : — “ Looking at the Act itself and the 
decisions upon it, I, take ‘ dispute ’ to mean a difference which has 
reached the stage of finality ; that is in which the parties find them- 
selves in determined opposition, the demand being an ultimatum, 
and the refusal being absolute and both persistent. Paragraph III. 
‘ threatened ’ refers to a difference clear as to subject matter but 
something short of that pronounced character. The parties are out 
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of agreement certainly, their point of non-agreement can be recog- 
nized and stated, not necessarily in detailed form, but intelligibly, 
but neither of the parties may have reached the point of final exist- 
ence or even stated the ultimate details of their desires and inten- 
tions. It is properly speaking, a stage of discussion and non-agree- 
ment rather than established disagreement or dispute in its true 
sense. In that event, and at that stage prevention is quite possible 
to avert the acuteness of a dispute in its final form and may in my 
opinion be applied by arbitration.” Per Isaacs, J., 16 C.L.R., 633, 

Mr. Justice Higgins said : — “ The Constitution allows laws for 
the prevention, as well as for the settlement, of actual industrial 
disputes ; and when Parliament, by section 4 of the Act, says that 
‘ industrial dispute ’ is to include ‘ any threatened or impending or 
probable industrial dispute ’ it is merely exercising its powers with 
regard to prevention of actual industrial disputes. The extended 
meaning is only ‘ in the Act,’ and for the purposes of the Act. It 
cannot be laid down that, ^ conciliation ’ in the Constitution applies 
only to ‘ prevention,’ and ‘ arbitration ’ only to ‘ settlement ’ of 
industrial disputes. If that reading were right there could be no 
‘ conciliation ’ for the settlement of an actual industrial dispute. 
Both terms — ‘ conciliation and arbitration ’ refers to both terms — 

‘ prevention and settlement.’ Nor is this position affected by the 
cheap and obvious criticism that you cannot arbitrate between 
people unless they are in an actual dispute. There are many cases 
in which the intervention of a conciliator -arbitrator may be most 
salutary, before the points of dispute have been formulated, before 
they have become ‘ fairly definite ’ within the language of Conwaij 
V, Wade, (1909) A.C., 506.” : 16 C.L.R., at p. 643. 

§ 87. ‘‘ SETTLEMENT.” 

Penalization of Strikes. 

The penalization of strikes is lawful as a means of settling 
disputes by arbitration ; it is incidental to arbitration. In May 
1917 Henry Stemp with other workers were on the information of 
the Australian Glass Manufacturing Co. Ltd. prosecuted in the 
Court of Petty Sessions, Melbourne, under section 6 (1) of the Con- 
oiliation and Arbitration Act (1904-1915) for that he, the defendant, 
being an employee of the said company did, on account of an indus- 
trial dispute extending beyond the limits of any one State (namely 
in the States of New South Wales, Victoria and South Australia), 
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on and between the 24th April 1917, and the date thereof, do some- 
thing in the nature of a strike, in that the said defendant, did strike 
and wholly cease work with the said Company on and after the said 
24th April 1917. Objection was taken on behalf of the defendant 
to the jurisdiction of the Court, on the ground that section 6 of the 
Commonwealth Conciliation and Arbitration Act 1904-1915 was 
beyond the power of the Commonwealth Parliament to enact. On 
the 8th June 1917, the Police Magistrate announced his decision, 
finding the charge proved, and fining the defendant £5, with £2 10s. 
costs. To review this decision, an order nisi was made by Isaacs, J , 
returnable before the High Court. 

In support of the order nisi to review it was argued that section 
6 was not within the legislative powers of the Commonwealth, and 
is void. The Court, 'per Barton, A.C.J., Isaacs, Higgins and 
Powers, JJ. (Gavan Huffy and Eich, JJ. dissenting), held that 
the impeached section was valid being within the legislative powers 
of the Commonwealth Parliament. 

Mr. Justice Barton, A.C.J., said : — The enactment now chal- 
lenged is designed to prevent the parties from proceeding to ex- 
tremities after the inception of an inter-state industrial dispute, 
which gives jurisdiction to the Court. The Legislature could not 
enter on the work of executing the power by means of compulsory 
conciliation and arbitration, without being conscious that strikes 
and lock-outs were the most frequent and the most efective means 
of insisting on industrial demands, whether just or unjust and 
without observing their disastrous effects in keeping the parties at 
arms length, often in a protracted struggle accompanied with violence 
and always at great loss both to capital and labour. Resort to 
either of these drastic instruments was among the very things which 
it must be the very object of conciliation and arbitration to prevent 
or minimise But more ; resort to either of them brought the parties 
necessarily into such strained relations with each other as rendered 
if the most difficult thing possible to bring them together for the 
settlement of their differences Any strike or any lock-out in an 
industrial disagreement was calculated greatly to impede the effect of 
execution of the power granted to compose disputes, inasmuch as it 
rendered the objects of such legislation much more difficult of attain- 
ment. What then, was more natural and more reasonable than for 
Parliament to resolve to deal with strikes and lock-outs so far as 
they deemed it necessary and advisable to minimise their impedi- 
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ment to the effective execution of the power in question. That, I 
conceive, is what Parliament has done in this case, and I find it 
difficult to imagine a provision more conducive to the success of the 
legislation. To make this choice of means to an authorized end was 
to complement, and not to supplement, the power granted. To' 
my mind, the sub-section is well within the authority granted to 
Parliament and I hold it valid.” 

Mr. Justice Isaacs said : — In the highest sense, then, the 
provision in section 6 of the Act is incidental to the xDow^er in the 
Constitution. By ‘ incidental ' I mean in the sense I have explained 
in the passage quoted by Mr. Mann from my judgment in Whyhrow' a 
Case, 16 A.L.P., at p. 522. I do not repeat my words but the 
matter is summed up in the concluding phrase — ' In the absence 
of express statements to the contrary you may complement but you 
may not supplement a given power.’ To that passage, and consis- 
tently therewith I add this quotation from Story on the Constitvtion 
(paragraph 1248) — ‘ To employ the means necessary to an end is 
generally understood as employing any means calculated to produce 
the ‘ end, and not being confined to those single means without 
which the end would be entirely unattainable.’ Now what is the 
‘ end ’ with regard to the constitutional provisions ? It is unmis- 
takably to provide, if necessary, by compulsive measures, that 
industrial disputes if not ended voluntarily shall be settled by 
Federal arbitration, so that the people of the Commonwealth shall 
not through inter-State disputes have the supply of their require- 
ments interrupted : Whyhrovf a Case, 16 A.L.R., 513. I apply this 
to both parties to a dispute and to all forms of attempting to defeat 
the law, whether by striking or by dismissing employees for attempt- 
ing to reach the arbitration tribunal. If the pow'er w^ere merely as 
to voluntary arbitration, of course all that could be done would be 
to make the tribunal as attractive as possible. But as it includes 
compulsive powers it necessarily includes all complemental means 
of making that compulsion effective.” 

“ I have already shown the inherent contrariety between com- 
pulsion to submit to arbitration on the one hand, and permission 
to attempt or to assist in attempting self -redress on the other. It 
follows, in my opinion, logically and unanswerably that a provision 
fixing a penalty for participating in an attempt at forbidden self- 
redress — ^that is lawlessness — is incidental within the definition 


stated.” 
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'' From all standpoints, therefore, the result is that the con- 
tention that this remains a purely State power and that the Common- 
wealth Parliament acted ultra vires of its constitutional authority 
fails. The provision impeached is valid and that being the only 
question argued the appeals should be dismissed.” 

Mr. Justice Higgins said : — In an Act by which Parliament 
provides a tribunal to conciliate and if necessary to arbitrate 
between industrial disputants on the basis of reason and fair play. 
Parliament says that the disputants shall not, nor shall others try 
to settle the dispute by the method of economic force or pressure 
— by ‘ strike ’ or ‘ lock-out.’ A dispute cannot be settled by two 
inconsistent methods at the same time ; and if the method of 
reason is to be followed, the method of force — economic force — 
must be prohibited. The method of physical force — violence — is 
sufficiently prohibited by the ordinary law. The prohibition of 
strike is therefore relevant to the constitution of a tribunal for 
industrial disputes.” I adhere to the view which I have expressed 
in previous cases. The Trade Mark Case, 14 A.L.R., 565, at pp; 
612-615 ; Australian Boot Trade Employees v. Whyhrow, 16 A.L.R., 
513, at p. 523 — that the form of words used in our Constitution — 
the power to make laws ‘ with respect to ’ any given subject — is wider 
in meaning than the form of words used in the Constitution of the 
United States — power {e.g. " to lay and collect taxes,’ or power ' to 
borrow money on the credit of the United States.’ In my opinion, 
the prohibition of strikes is a law ‘ with respect to ’ the subject of 
pi. (XXXV.). But even if we take a narrower view of the power, if 
we read the power as if it were merely to make laws, ‘ for ’ concilia- 
tion and arbitration for the prevention, etc., I am of opinion that 
the prohibition of strikes comes within pi. (xxxix.) as a ‘ matter 
incidental to the execution of the power ’ conferred by pi. (xxxv.).” 

Mr. Justice Gavan Duffy and Mr. Justice Rich were of opinion 
that so far as legislative power under section 51 is concerned, sub- 
section (XXXIX.) probably does no more than expressly confer the 
powers which in its absence would have been implied under the 
preceding sub-sections, but whatever be its effect it does not enlarge 
the specific powers conferred by those sub -sections, but only adds 
a new powder and that new power cannot be interpreted as authorizing 
an enactment so far removed from the execution of the power 
conferred by sub-section (xxxv.) as is the penalizing of a local 
striker. 
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Mr. Justice Powees said : — “ Once the power to order parties to 
settle disputes by compulsory arbitration is conceded, it appears to 
me the authority to effectuate it by prohibiting strikes is incidental 
to it. It is also reasonable and proper exercise of the power to 
prohibit strikes ; to make the power effective. . . . It is said 

that the power to prohibit strikes has been reserved to the States. 
As the States never had the power to deal with inter-state disputes 
that argument cannot prevail. It was because the States were 
powerless to deal with inter-state disputes, as such, the power was 
given to the Commonwealth Parliament to do so, and, I assume, 
to deal with them effectively ” : Stemp v, Australian Glass Manu- 
facturing Co, Ltd., (1917) 23 C.L.R., 226. 

Enforcement of Penalties. 

The Commonwealth Court of Conciliation and Arbitration as 
at present constituted is not a Court of judicature authorized to 
exercise judicial power of entertaining proceedings for the enforce- 
ment of its own awards by the imposition of penalties for breach 
thereof. Such awards can only be enforced by proceedings in the 
High Court or in State Courts invested with Federal jurisdiction. 
This question was raised in a dispute between J. W. Alexander & 
Co. Ltd. and the Waterside Workers’ Federation which came before 
the President of the Court of Conciliation and Arbitration, Mr. 
Justice Higgins, on an application for enforcement of an award : 
(1918) 24 A.L.R., at p. 341. The point w^as then taken that the 
President, having been appointed to that office for seven ^^ears only 
and not during good behaviour as required by the Constitution, 
section 72, could not exercise judicial functions^but only arbitral 
functions. 

His Honor stated a case for the opinion of the High Court as 
follows : — 

(1) Is the constitution of the Commonwealth Court of Concilia- 
tion and Arbitration beyond the powers of the Parliament of the 
Commonwealth, and in particular as to {a) the arbitral provisions ; 
(6) the enforcing provisions. (2) Is the award invalid by reason of 
the appointment of the President for seven years only ? (3) Is the 

award enforceable by the said Court ? 

In a reserved judgment delivered on the 27th day of September, 
1918, the majority of the High Court answered these questions as 
follows : — 
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(1) {a) No ; the arbitration provisions are valid. 

(b) Yes ; the enforcing provisions are beyond the power 
of the Commonwealth Parliament. 

(2) No ; the award is not invalid by reason of the appoint- 
ment of the President for seven years only. 

(3) No ; the award is not enforceable by the Arbitration 
Court. 

The Chief Justice, Sir Samuel Griffith, said that the suggested 
want of jurisdiction arose from the tenure of the office of the President 
of the Arbitration Court. This, it was suggested was inconsistent 
with the powers of the Constitution. It was impossible under the 
Constitution to confer judicial functions upon any body other than 
a Court, nor could the difficulty be avoided by designating a body 
Which was not in its essential character a Court by that name, or 
by calling the functions by another name. The Constitution pro- 
vided that Justices of the High Court, and of other courts created 
by the Parliament, be appointed by the Governor in Council, and 
not removed except by the same authority on addresses from both 
Houses of Parliament. These words had been rightly assumed to 
mean that the tenure of Federal Judges should be for life, subject 
to the power of removal. He was of opinion that the Arbitration 
Court was, as Parliament thought and intended it to be, a Court 
created by it. It followed that the judicial officer must hold office 
during good behaviour, and that an appointment for a less period 
was ineffectual. What, then, was the tenure of office of the Presi- 
dent ? Section 12 of the Arbitration Act said that he was entitled 
to hold office during good behaviour for seven years, and he was to 
be appointed from among the Justices of the High Court. That 
was that he would be a person who already held judicial office during 
good behaviour. It was not expressed that he should be appointed 
for any definite term ; but that he would be entitled to hold office 
for seven years. The word “ appoint ” was often used to designate 
an executive act by which an office was conferred upon a person ; 
but it was not, in law, confined to that meaning, it was synonymous 
with direct or assign.” The enactment might be read as merely 
requiring the Governor-General to assign one of the Justices of 
High Court to discharge the functions of President. He held 
the President was validly appointed for all the purposes of the Act 
and he answered the questions by saying that the constitution of 
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trhe Commonwealth Conciliation and Arbitration Court was not 
beyond the powers of the Parliament that the award was not invalid 
b,y reason of the manner of the appointment of the President and 
that the award was enforceable by the Court. 

Mr. Justice Barton said that the Legislature had reposed part 
of the judicial power in the Court, both in the so called arbitral and 
in the enforcing provisions ; the Act must be interpreted in the 
light of the judiciary provisions of the Constitution. He held that, 
as the head of a Pederal-created Court, a President must be appointed 
in the sense which the Constitution required in section 72 and by 
the tenure prescribed in section 72. He could not separate the 
arbitral and enforcing provisions. He therefore held that in both 
the Court was beyond the powers of Parliament, that the award 
was invalid by reason of the appointment of the President for 
seven years, and that it could not be enforced. 

Mr. Justice Isaacs reading the judgment of himself and JMr. 
Justice High, said that the Federal Constitution required that the 
judicial power should be vested in Courts of law and that these 
Courts be constituted by Justices, and anj^ law passed under section 
72, which said that a justice so appointed should be removed from 
his office in seven years, "was contrary to the provisions of section 
72 and was invalid. Enforcement by a Justice so appointed would 
be invalid. They did not agree that, because of this, the power to 
impose penalties could not be imposed in Courts of summary juris- 
diction. They therefore held that the arbitral provisions of the 
Court were within the Constitution, that the enforcing provisions 
were beyond it, that the award was not invalid by reason of the 
appointment of the President for seven yeans, but that it was not 
enforceable by the Court. 

Mr. Justice Powers said that only the powers necessary for 
preventing and settling disputes could be given under the arbitra- 
tion power. A power to enforce the awards was entirely different. 
These had been given to the Court to exercise judicial functions. 
He was satisfied that it was only to make this a Court of compulsory 
arbitration and not of judicature. He thought the parts were 
severable, and that the first question should be answered that the 
arbitral provisions were mthin the power of Parliament, and the 
enforcing provisions were beyond that power so far as they were 
to be enforced by a President to be appointed for seven years only 
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He also held that the award was not invalid by reason of the appoint- 
ment for seven years, and on the third question he said that he 
did not think the award was enforceable under the arbitration 
power. It could only be granted under the judicial power, and the 
President had not been appointed in accordance with that section. 
The awards could be enforced in the State Courts, and Parliament 
could give power of enforcement to the High Court. If Parliament 
gave that authority, the President or Deputy President could, as a 
High Court Justice, enforce the awards. 

Mr. Justice Higgins and Mr. Justice Dxjfey were of opinion 
th’at the enforcing provisions were enforceable by the Court of 
Arbitration as well as by a Court of federal jurisdiction. 

In consequence of this decision the amending Arbitration Act, 
No. 39 of 1918, was passed providing that penalties may be imposed 
by Courts of summary jurisdiction, viz. : any District, County or 
local Court or Court of summary jurisdiction . . . or by any 

State Court specified in that behalf by proclamation : (191S) 25 
C.L.R., 435. 


§ 88. INDUSTRIAL.” 

Industrial Organization. 

The Conciliation and Arbitration Act 1904, section 19b provides 
that the Court shall have cognizance of industrial disputes submitted 
to it by registered organizations. Organization ” is defined by 
section 55 as any association of employers or any association of 
employes ‘'in connection with any industry.’’ “Industry” is 
defined by section 4 as meaning any “ business trade manufacture 
undertaking calling service or employment on land or water ” etc. 

What it Connotes. 

In the Jumhunna Coal Minev. Victorian Coal Miners' Associa- 
tion, 6 C.L.R., 309, it was unsuccessfully contended on behaK of 
the mining company that the word “ industrial ” in the Constitution 
is restricted to work connected directly or indirectly with manu- 
facture and production. The Court held that the term “ industrial ” 
in the Constitution should not be construed in the narrower sense 
contended for but it should be understood to include all forms of 
employment in which large numbers of persons are employed, the 
sudden cessation of whose work might prejudicially affect the 
orderly conduct of the ordinary operations of civil life. Per 
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Griffith, C.J., Jiimhiinna Coal Mine v. Victorian Coal Miners" 
Association, (1908) 6 C.L.R., at p. 333. 

'' There is nothing in the Constitution,” said O’Connor, J,, to 
show that the word was intended to be used in the narrower sense. 
On the contrary the scope and purpose of sub-section xxxv. would 
lead to an opposite conclusion. ... It was to remedy the evils 
of industrial disturbances extending beyond the territorial limits 
of any one State that the power in question was conferred. It 
must have been well-known to the framers of the Constitution that 
such disturbances are not confined to industries connected directly 
or indirectly with manufacture or production. The case of cooks, 
stew’ards, waiters, hairdressers, are instances of trade which would 
not come within the narrower sense of the term ' industry,’ yet it 
is well Imown that unions existed in those trades long before the 
enactment of the Constitution. There seems to be nothing in the 
Constitution itself to indicate that the powder conferred was intended 
to cover part only of the evils aimed at. The words used are large 
enough to cover all of them, and where it becomes a question of 
construing words used in conferring a power of that kind on the 
Commonw^ealth Parliament it must always be remembered that 
■we are interpreting a Constitution broad and general in its terms, 
intending to apply to the varying conditions which the development 
of our community must involve.” Per O’Connor, J. in the Jum- 
hunna Coal Mine v. Victorian Coal Miners" Association, (1908) 
6 C.L.R., at pp. 365-368. 

For many years before the passing of the Constitution, the 
expression ‘ industrial dispute ’ was in common use in Australia 
and New Zealand as describing a dispute between bodies of workmen 
and their employers as to terms of employment. In the same sense 
the term was applied in England by well-known writers on industrial 
matters by public men and by journalists. Sometimes, as in the 
English Conciliation Act (1896) and earlier statutes, the expression 
used was ‘ trade dispute.’ ” Per O’Connor, J. in The Federated 
Sawmillers" and W oodworTcers" Case, 8 C.L.R., 465. 

The shipping industry is an industry within the meaning of 
the Commonwealth Conciliation and Arbitration Act : Amalgamated 
Society of Engineers v. Australian Institute of Marine Engineers, 
(1909) 9 C.L.R., 48. 
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A dispute relating to the legal rights and obligations of employers 
or employees under an admitted agreement is not an industrial 
dispute within the meaning of the Constitution. The term " indus- 
trial dispute " may be, and has been, used in that sense in statutes 
which so defined it, but that fact is quite irrelevant. Such a dispute 
can be settled by the ordinary State tribunals. A refusal by 
A. or B. to perform an admitted agreement, the interpretation of 
which is not in question, is not an industrial dispute. Per Griffith, 
C.J., Federated Sawmillers' and W oodtuorhers' Case, 8 C.L.R., at 
p. 489. 

A claim that a union agent should have a right, without the 
pastoralist’s permission, to visit the shearers’ huts during shearing, 
in order to enrol members and collect their subscriptions, was held 
not to be an industrial matter within the meaning of the Act. Per 
O’CoNXOR, J. in The Australian Workers Union v. Pastoralists, 
(1907) 1 C.A.R., at p. 95. 

Badge Case. 

In the Tramway Case, (1913) 17 C.L.R., 680, the High Court 
held that the wearing of a badge of membership of a union was an 
industrial matter. 

Journalist Case. 

The question of whether the Australian J ournalists’ Association 
(a registered organization) is properly registered as representing an 
industry was before the Full High Court in 1918 and was recent!}" 
argued in prohibition proceedings against the award of Isaacs, J. in 
the Journalists'' Case. It was held that a dispute between newspaper 
reporters and newspaper xiroprietors as to rates of is an indus- 
trial dispute within the meaning of the Act. The Journalists Case, 
“ The ArgnsC 12th June, 1919. 

Crafts and Vocations. 

The Federated Engine-Drivers’ and Firemen’s Association of 
Australasia consisted of members who were engaged in what was 
described as “ land engine-driving and firing.” They were emploj^ed 
driving or firing engines in many and different undertakings, e.g., 
mines, timber-yards, tanneries, soap and candle works, electrical 
works, etc. It w^as registered as an organization under the Act on 
the 2nd of March 1908, 

In October 1910 the organization filed a plaint in the Common- 
wealth Arbitration Court, citing the owners of engines throughout 
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the Commonwealth, including the Board of the Water Supply, 
Sydney", and the Corporation of the City of Melbourne ; alleging an 
inter-state industrial dispute respecting wages and employment 
conditions and claiming an award. Objection to registration having 
been taken before the President he stated a case for the opinion of 
the High Court on the question Is the Association of Land Engine- 
drivers and Firemen an Association one that can be registered under 
the Act ? ” In support of the objection it was argued that in order 
to constitute an industrial dispute there must be a dispute in an 
industry, and an industry is something which deals vath the produc- 
tion or distribution of commodities. There must be some claim 
put by one party to another. There must be some nexus between 
the members of the class putting forward the claim. That nexus 
is to be found either in the industry in which they are employed or 
in some historical association in industries which have been worked 
together. In support of the claim it was replied that the word 
industry ” may be looked at from the employees' view as well as 
from the employers’ view. In the former case a man's calling, in 
the ordinary sense, is his industry. His industry is determined, 
then, b}^ the class of work he does, e.g., engine-driving, carpentering. 
His employer may then be said to be connected with that industry, 
and a number of employers connected with that industry could form 
an organization. 

^ The High Court held that the industrial dispute must be single 
in the sense that there must be a community of interest among the 
demandants and among those who refuse the demand ; that the 
industry contemplated by the Act was one in which both employer 
and employee are engaged not merely in an abstract sense. There 
could be no such community of interest between a farmer who 
employs an engine-driver to drive a stationary engine in Queensland 
and a company which employs drivers of locomotive engines in 
Tasmania. The Act as it stood did not contemplate the regulation 
of wages or the hours of labour for the whole bod^^ of persons engaged 
in the same vocation but employed in different industrial enterprises. 
The Court, however, answered the question in the negative, and the 
claim for the time being failed. The Court decided that the defini- 
tion of industry in the Act did not cover craft unions such as 
engine-drivers and firemen, but was confined to industrial organiza- 
tions such as, e.g,, the flour mill employees under which might 
consist of everybody in the industry (including millers, engineers, 
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etc.). The Federated Engine-Drivers" and Firemen's Association of 
Australasia v. The Broken Hill Pro'prietary Co. Ltd. and others, 
(1911) 12 C.L.R., 398. 

Retrospective Act. 

This decision was given on the 27th of June 1911. On the 23rd 
of November, 1911, before the President had further dealt with 
the case a Federal Act (No. 6 of 1911, sub-section 3) was passed 
amending the definition of industry ” in the principal Act to read 
as follows : — ‘‘ Industry includes {a) any business, trade, manufac- 
ture, undertaking, or calling of employers on land or water ; {h) 
anjT- calling, service, employment, handicraft, or industrial occupa- 
tion or avocation of employees, on land or water ; and (c) a branch 
of an industry and a group of industries.’* 

Any registration, as an organization under the Principal Act, 
of any association purporting to be registered before the commence- 
ment of this Act shall be deemed to be as valid to all intents and 
purposes and to have constituted the association an organization as 
effectually as if this Act had been in force at the date of the regis- 
tration ” : section 4. 

Subsequently the plaint was again brought before the President 
and he was asked on the strength of the validating Act to make an 
award. The President stated a second case for the opinion of the 
High Court on the following question : — “ Has this Court power 
now that the Commonwealth Conciliation and Arbitration Act 
1911, section 4, has been passed to make an award in this case at 
the mstance of the claimant ” ? 

It was held by Griffith, C.J. and Barton, J. (Isaacs, J. and 
Higgins, J. dissenting) that section 4 of the latter Act only operated 
so as to validate the plaint as from the date of the passing of the 
latter Act : (1913) 16 C.L.R., 245. 

§89. ‘‘DISPUTE.” 

Statutory Definitions. 

The statutory definition of industrial matters includes “ all 
rights and privileges of employees ” and the ‘‘ terms and conditions 
of employment ’’ and ‘‘ alL matters pertaining to the relation of 
employers and employees.’’ 
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Plaint must Embody the Dispute. 

The Conciliation and Arbitration Court cannot exercise juris- 
diction under section 19 of the Conciliation and Arbitration Act 
1904 unless there is in fact such a dispute which has been submitted 
to the Court for settlement in one of the methods stated in that 
section, and, in the case of a dispute submitted by plaint, the plaint 
should be sufficiently definite to indicate to the Court and to the 
other parties the subject-matter of the dispute. Though the Court 
is not bound to award the particular form of relief claimed in the 
plaint, and though it may, under section 38, sub-section (ti) deal 
with all matters incidental and ancillary to the dispute submitted 
to it, and make such order as it deems expedient for the settlement 
of the dispute, it has no jurisdiction to make an award as to matters 
not substantially involved in or connected with the dispute. 

Conditions of Jurisdiction. 

There are three conditions necessary to give the Commonwealth 
Conciliation and Arbitration Court jurisdiction. The dispute must 
be an industrial dispute between an employer and workers. It 
must extend beyond the limits of one State. It must be duly brought 
under the cognizance of the Court under one of the sub-sections of 
section 19 which provides other means than by plaint for giving 
the Court cognizance of disputes. The Court cannot make an award 
in regard to matters not claimed in the application. It cannot, by 
prescribing a particular form of relief, give itself jurisdiction to 
decide the dispute which the parties have not submitted to it. Hence 
in The King v. The Commonwealth Court of Conciliation and Arbi- 
tration, etc., etc. ; Ex iMrte Broken Hill Proprietary Ltd., (1909) 8 
C.L.R., 419, the High Court granted a prohibition to restrain the 
enforcement of an award so far as it purported to direct 48 hours 
per week work at Port Pirrie ; so far as it purported to direct that 
overtime should be paid at a higher rate at Port Pinie than else- 
where ; and so far as it' purported to direct that no contracts 
should be set by the Company except what were previously recog- 
nized ; these matters not having been raised in the plaint. 

The Commonwealth Conciliation and Arbitration Act (1910) 
empowered the Court to amend any plaint in industrial disputes at 
any time and to grant relief other than that claimed in that i)laint ; 
to appoint Hoards of Reference to settle details and incidents of 
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awards ; authorized the President to convene compulsory confer- 
ences of disputants for the purpose of 23reventing or settling disputes 
and to refer such disputes to the Court. 

Want of Pre-concert in Demand and Refusal. 

If all the circumstances exist necessary to constitute an indus- 
trial dispute extending beyond the limits of one State, including a 
demand by combined and organized employees on their employers, 
want of pre-concert on the part of the employers in refusing the 
demand does not either under section 51 (xxxv.) of the Constitu- 
tion or under the Commonwealth Conciliation and Arbitration Act 
1904 deprive the Commonwealth Court of Conciliation and Arbitra- 
tion of jurisdiction to make an award on a plaint brought before the 
Court by the organization of emploj^ees : The Federated Saw Mill, 
Timber Yard, and General Woodworkers’ Employees' Association 
of Australasia v. James Moore ct Son Proprietary Ltd., (1909) 
8 C.L.P., 465. 

It was contended in the Sawnvillers Case that it was essential 
in order to constitute an industrial dispute, both jDarties to the dispute 
must have combined and that where the employers acted indepen- 
dently and without pre-concert, in refusing the demands, there could 
not be a disjiute within the meaning of the Constitution. ‘‘‘ The 
plain answer to that question,” said O’Connor, J., "'is that the 
Constitution authorizes no such limitation of the meaning of the 
term ^ industrial dispute : The Federated Sawmillers' Case, 
(1909) 8 C.L.R., at p, 506. 

There must be all the elements and circumstances which con- 
stitute an industrial dispute extending beyond the limits of one 
State, including the demand of combined and organized employees 
on their employers. Want of preconcert on the part of the employers 
in refusing such demands does not deprive the Arbitration Court of 
jurisdiction to make that award. It was so held by O’Connor, 
Isaacs and Higgins, JJ. Per Griffith, C.J. ; — “ The absence of 
such preconcert may be evidence to negative the existence of a 
dispute.” Federated Sawmillers' Case, (1909) 8 C.L.R., 465. 

Pre-existing Dissatisfaction. 

In the case of a demand made by or on behalf of employees 
on their employer and refused by him or not conceded pre-existing 
dissatisfaction communicated to or known by the employer before 
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the demand is not always a necessary element to constitute an 
industrial dispute nor is it necessary as evidence of a genuine and 
real demand : Merchants Service Guild of Australasia v. The New- 
castle and Hunter Biver S.S. Co. Ltd. {No. 2), (1913) 16 C.L.R., 705. 

Formal Demand and Refusal Not Sufficient. 

The term industrial dispute connotes a real and substantial 
difference having some element of persistency and likely, if not 
adjusted, to endanger the industrial peace of the community. Such 
a dispute is not created by a mere formal demand and formal refusal. 
A letter 'was sent by the Secretary of an association consisting of 
masters and officers of ships enij^loyed by shipowners in the several 
States to each of those owners, 83 in number, stating that he w'as 
instructed to request that within 15 daj's certain specified terms 
and conditions of employment should be the subject of an industrial 
agreement between the j)a/rticular employer and the association 
which should be filed under Commonwealth Conciliation and Arbitra- 
tion Act , that, to the extent that this demand was inconsistent 
with any award or industrial agreement, he demanded a variation 
of such awerd or agreement, that, failing the consent of all the 
employers to be bound in an industrial agreement in the terms afore- 
said at the expiration of 15 days the association had been requested 
to submit " the dispute " by plaint to the Commonw^ealth Court of 
Conciliation and Arbitration, and that, should it then be found that 
that Court wns unable to make a settlement \our employees will 
themselves take action to compel you and all other employers to 
observe ’ the specified conditions ; and also stating that, should 
you feel that any good pur]3ose w'ould be served by your convening, 
within the period mentioned, a conference representative of the 
wffiole of the employers in the shipping industry, I am instructed to 
state that your employees ask for such conference and the represen- 
tatives of your employees will be pleased to attend thereon. 
There was no prior Imowledge by, or communication to, the employers 
of any discontent on the part of their masters or officers or any of 
them with the conditions of their employment. Some of the 
employers answered the letter, but none of the demands were 
acceded to by any of the employers. Six weeks afterwards a plaint 
was filed in the Commonwealth Court of Conciliation and Arbitration 
claiming the terms and conditions above mentioned, and an aw^ard 
was made by the Court. 
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It was held by the High Court, Geiffith, C.J. and Baeton, J., 
Isaacs, J. dissenting, that no '' industrial dispute ” within the mean- 
ing of section 51 (xxxv.) of the Constitution existed, and, therefore, 
that the Commonwealth Court of Conciliation and Arbitration had 
no jurisdiction to make an award : The King v. The Commonwealth 
Court of Conciliation and Arbitration and the Merchants Service 
Guild of Australasia ; Ex parte Allen Taylor do Co. and Others, 
(1912) 15 C.L.K, 586. 

Joint Claim only not Sufficient. 

There must be something more than a joint claim or joint 
demand by the employees against the employers in order to con- 
stitute an industpal dispute within the meaning of the Act. An 
actual, threatened, impending or probable dispute may be sufficient 
to give the Arbitration Court jurisdiction either by way of arbitra- 
tion or conciliation : The Federated Felt Hatting Employees' Union 
V. The Denton Hat Mills {Felt Hatters^ Case), (1914) 18 C.L.R., at 

p. 88. 

Real, Not Fictitious. 

There must be disputants taking opposite sides. There must 
be a real and substantial difference having some elements of per- 
sistency. The dispute must be real, not fictitious or illusory. It 
is not created by a mere formal demand and refusal. If there is no 
real discontent a mere claim or request for the purpose of making 
a claim in the Arbitration Court does not constitute an industrial 
dispute. It is rather an attempt to promote strife and a fraud on 
the tribunal. Per Geiffith, C.J., in The Federated Saivmillers' 
Case, (1909) 8 C.L.R., at p. 488. 

Different Rates of Wages. 

Where part of the demand made by an organization of employees 
is that the wages in one State shall be higher than those in the other 
States the Commonwealth Court of Conciliation and Arbitration 
may, nevertheless, make an enforceable award in respect of the 
employees in that State. 

In The Federated Sawmillers' Case, (1909) 8 C.L.R., 465, it 
was contended that a claim of an industrial organization which is 
the foundation of the dispute must be for uniform rates of wages 
or uniform conditions of employment throughout the whole area 
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covered by that dispute ; that the claim of the complainant organiza- 
tion for an additional 15 per cent, increase to its members in' Western 
Australia would prevent the Commonwealth Arbitration Court from 
having jurisdiction to entertain it. Referring to this contention. 
O’CoNNOE, J. said : — “ It is obvious that the Federal Convention 
and the British Legislature must have been well aware that Australia 
was a country of varying climates and conditions of life ; that the 
cost of living, for instance, would give the same amount of wages 
different effective values in different parts of the Commonwealth. 
It is difficult to imagine any industrial dispute extending beyond 
the limits of one State in which relations of employer and employee 
could be fairly adjusted without some regard to the differing economic 
and climatic conditions prevailing in different States. If, for 
example, the respondents’ contention is right, the Federal Arbitra- 
tion Court would have had no jurisdiction to settle the dispute 
between the shearers and the pastoralists — a dispute upon which it 
recently adjudicated. That dispute extended over four States and 
different rates were claimed for New South Wales, Victoria and 
South Australia and certain parts of Queensland. The award 
recognized and gave effect to these differences of rates, and no 
settlement could be workable which failed to give effect to them. 
It is obvious that construction of Jihe sub -section which would shut 
out an industrial dispute, so clearly within the w^ords, and the inten- 
tion of the Constitution, demonstrates the impracticability^ of the 
contention ” : 8 C.L.R., at j)- 506. 

Industrial War. 

The term industrial dispute ” connotes something in the 
nature of industrial war existing or threatened. A general refusal 
to obey the law relating to industrial matters cannot be an element 
of an industrial dispute nor is discontent with a State la^v an element 
of such a dispute. Per Griffith, C.J. in The Federated Smvmillers' 
Case, (1909) 8 C.L.R., at p. 489. 

Threatened, Impending or Probable Dispute, 

The majority of the High Court, per Isaacs, Higgins, Gavan 
Duffy and Rich, JJ., Barton, A.C.J, and Powers, J, dissenting, 
held that the President could in a special case ask the question — 
‘‘ If an industrial dispute is threatened or impending or probable, 
has the Arbitration Court cognizance thereof for the purpose of 
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prevention or settlement.” ? : The Merchants Service Gtiild of Aus- 
tralasia v. Newcastle and Htmters Niver 8.S. Co. Ltd., (1913) [No. 1), 
16 C.L.R., 594. 

Mr. Justice Higgins said : — '' The term ' industrial disputes’ 
in section 51 (xxxv.) of the Constitution means actual existing 
industrial dispute ; and Parliament cannot by a definition of the 
term in section 4 of the Conciliation and Arbitration Act extend the 
meaning of the term in the Constitution. But the Constitution allows 
laws for the prevention as well as for the settlement of actual indus- 
trial disputes, and when Parliament, b}^ section 4 of the Act, says 
that ‘ industrial dispute ' is to include ‘ any threatened or impending 
or probable industrial dispute ’ it is merely exercising its powers 
with regard to prevention of actual industrial disputes. The 
extended meaning is only ' in the Act ’ and for the purposes of the 
Act. It cannot be laid down that ' conciliation ’ in the Constitution 
applies only to ‘ prevention,’ and ' arbitration ’ only to ' settlement ’ 
of industrial disputes. If that reading were right there could be no 
‘ conciliation ’ for the ‘ settlement ’ of an actual industrial dispute. 
Both terms ‘ conciliation and arbitration ’ — refer to both terms — 
‘ prevention and settlement.’ Nor is this position affected by the 
cheap and obvious criticism that jmu cannot arbitrate between 
people unless they are in actual dispute. There are many cases in 
which the intervention of a conciliator-arbitrator may be most 
salutary before the points of dispute have been formulated.” 

In the Felt Hatters' Case the President stated for the opinion 
of the Court the question whether he would on the evidence be 
justified in finding that there was an “ actual, threatened, impending 
or probable dispute,” and in proceeding to investigate the merits 
under the Commonwealth Conciliation and Arbitration Act 1911. 
The majority of the Court answered the question in the affirmative : 
The Federated Felt Hatting Employees' Union v. Denton Hat Mill 
Ltd., (1914) 18 C.L.R., 88. 

No Real Grievance. 

The President of the Commonwealth Court of Conciliation and 
Arbitration on the application of an organization of tramway 
employees, made an award purporting to bind a tramway company 
in Queensland and a tramway trust in South Australia. An appli- 
cation was made to the High Court for a prohibition. It was held 
by Griffith, C.J. and Barton, Gavan Duffy and Rich, JJ. Isaacs 
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and Powers, JJ. dissenting) that upon the evidence there was no 
dispute extending beyond the limits of aii}" one State, inasmuch as 
assuming the organization of employees to have validl}^ served on 
the employers in several States a demand in the form of a log of 
conditions of employment which the employers were required to 
adopt and that the demand had not been acceded to ])y the employers, 
yet that demand did not represent the real grievances of any body 
of employees but was ]mt forward by the organization merely as 
means of invoking the jurisdiction of the Commonwealth Court of 
Conciliation and Arbitration and obtaining from it an award on the 
most favourable terms possible and, therefore, that the President 
had no jurisdiction to make the award : 19 C.L.R., 43, 44. 

No Proper Organization. 

It was further held by Griffith, C.J. and Barton, J. on the 
evidence (1) that the alleged dispute was not submitted to the Court 
by an organization but by an irregular voluntary association of 
persons assuming to act in its name ; (2) that at the date of the 
award there was no subsisting disxmte extending beyond a single 
State, or that if there was it did not extend to Queensland : The 
King v. The Commonwealth Court of Conciliation and Arhitration ; 
Ex ^arte Brisbane and Adelaide Tramways <£*c. {Tramways' Case, 
No. 2), (1914) 19 C.L.R., at iip. 43 and 44. 

Indicia of Federal Industrial Dispute. 

In The Federated Sawmillers' Case, 8 C.L.R., 405, at x>* 4:90, 
Chief Justice (Sir Samuel Griffith) gave the following essential 
features of a Commonwealth industrial dispute : — 

It connotes something in the nature of industrial war existing 
or threatened extending from one State to another State. It must 
be single in the sense that there must be a substantial community of 
interest amongst the demandants and amongst those who refuse 
the demand. There must be a substantial identity of subject matter. 
Mere identity of branch of industry is not sufficient of itself to prove 
substantial identity of subject matter. There might be substantial 
identity of subject matter although the branch of industrj^ in con- 
nection with which it is made are not the same. There must be a real 
community of action on the part of the demandants, and some 
community of action on the part of the parties on whom the demand 
is made. Such community need not be formulated in any written 
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document, nor need the parties who are acting together be bound by 
any formal agreement. If it is found that large bodies of men in 
two or more States are in fact acting with one accord, then, if the 
other elements of an industrial dispute are present, an occasion 
arises for the exercise of the federal power in question. 

The dispute must be actually existing and actually extending 
beyond the limits of one State before such an occasion can arise. 
Mere mischief makers cannot, therefore, by the expenditure of a 
few shillings in paper, ink, and postage stamps, create such an 
occasion.” 

‘‘ Mere sporadic differences confined to small localities in two 
or more States, even if they possess all the other elements of sub- 
stantial identity of subject matter, cannot be said to extend beyond 
the limits of one State merely because the parties to the differences 
in the several States combine in making a request in identical terms 
to their resi3ective employers.” 

'' Mere verbal coincidence in demands made as regards two 
States does not prove identity of subject matter. The varying 
conditions of climate and other physical conditions found in the 
Commonwealth may make a demand couched in particular language 
in respect of one State quite different in its essence from a demand 
couched in the same words in respect of another.” Per Griffith, 
C.J., 8 C.L.E., at p. 490. 

In the Felt Hatters^ Case, (1914) 18 C.L.E., at p. 93, the Chief 
Justice (Sir Samuel Griffith) gave the following further description, 
negative and positive, of a Commonwealth industrial dispute. A 
dispute must be something more than a claim to have the conduct 
of an industry regulated. It must be a real dispute of such a nature 
as to indicate a real danger of dislocation of industry if it is not 
settled. Unfortunately attempts have sometimes been made to 
take advantage of this provision of the Constitution for the purpose 
of creating so-called disputes, not for the real purpose of preserving 
industrial peace but for the purpose of taking control of industry 
out of the hands of employers. “ In my opinion,” said the Chief 
Justice, “ such attempts are a fraud upon the Constitution and 
ought to be so treated. Such machine-m'ade disputes are not, in 
my opinion, industrial disputes at all within the meaning of the 
Constitution and cannot be said to be disputes extending beyond 
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the limits of any one State merely because of the identity of the 
language in which the claims are made, or because the claim relating 
to the operations of the same industry carried on in two or more 
States is comprised in a single document. In short, the object of 
the power is to prevent and settle real industrial disputes and not 
to facilitate the creation of fictitious disputes with a view to their 
settlement by a Commonwealth tribunal ” : (1914) 18 C.L.R., at p. 94. 

Union Badge. 

In the Australian Tramway Employees' Association v. The 
Prahran and Malvern Tramway Trust and other Tramway Author- 
ities, 17 C.L.R., 680, the President of the Commonwealth Court of 
Conciliation and Arbitration stated for the opinion of the High Court 
the question whether the claim of the employees to wear distinctive 
union badges visibly whilst on duty and the refusal of the tramway 
owners to allow the practice was an industrial dispute. The majority 
of the High Court, Isaacs, Higgins, Powers and Rich, JJ. (Barton, 
A.C.J., dissenting) answered the question in the affirmative. 

Mr. Justice Isaacs, for himself and Rich, J., said : — The 
direct object of the claim to wear a badge as a mark of unionism is 
to place the workers in a stronger position relatively to their em- 
ployers with respect to the conditions of their employment ; that 
it has considerable force in that connection is admitted, and it is 
therefore naturally a term of employment in the true sense if agreed 
upon, and if it be so when agreed upon it is so when demanded or 
refused, and when, exclusion from the employment is insisted on as 
a consequence of persistence. Parties may, if they choose, by con- 
sent, make any stipulation a ‘ term ’ of employment, and any con- 
dition, a ‘ condition ’ of employment. If, without prior consent 
upon the subject, employers insist on dismissing men because they 
will or will not wear a hat of a particular shape, or boots of a par- 
ticular colour, or a special appendage or symbol on their watch 
chains, we are unable to see how they can at the same time consis- 
tently aver that the matter in issue has no reference to the employ- 
ment, or how a quarrel over the matter does not constitute an 
industrial dispute. A refusal for instance, to wear prison-made 
uniforms supplied by the employers, if the employers insist on dis- 
missal for that refusal, appears to us to be an instance of undoubted 
subject matter for an industrial dispute, and yet it does not afiect 
the quantity or quality or value of the work done by the employees. 
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On the whole, therefore, we disclaim not only the desirability but 
even the power to restrict the simple and unqualified word ' indus- 
trial ' as it stands in the Constitution by any cast iron definition 
which the framers of that instrument omitted. It is sufficient to 
say that the words of the statute comprehending this iDarticular 
dispute fall easily within it ” . (1913) 17 C.L.R., 704. 

Mr. Justice Higgins said : — The Act, however, by its"definition 
of ' industrial dis]3ute ’ and ' industrial matters seems to be con- 
fined to disputes between employers and employees. Bat ' indus- 
trial matters ’ under the definition, include ‘ all matters pertaining 
to the relations of employers and employees.’ To be more specific, 
the dispute whether the employees here should be forbidden by 
their employers to wear a badge when on duty on the tram-cars, is a 
matter ' relating to privileges ’ of the employees, as well as to the 
‘ rights or duties of employers or employees/ and to the ‘ terms, 
and conditions of employment,’ within the definition. The abun- 
dance of words in this definition, words which are not mutually 
exclusive or capable of rigid demarcation, would appear to be 
intended to prevent any such argument as is used in this case in 
favour of a narrow interpretation of the ruling expression — ‘ all 
matters pertaining to the relations of employers and einplo5’’ees.' ’’ 

Mr. Justice Powers said : — The wearing of the union badge 
on the facts stated in the case, tends to consolidate and strengthen 
the organization in its endeavours to obtain for the emplo^’^ees 
better industrial conditions from the employers. The w^earing of 
the badge is objected to by the employers (amongst other grounds) 
because it is an encouragement to ‘ unionism.’ This statement in 
the case places the claim, in my opinion, on the same plane as a 
unionist claim not to work with non-unionists or with coloured labour. 
They are all based on unionists’ claims to further unionism and its 
aims to maintain existing industrial conditions obtained through 
unionism ” : (1913) 17 C.L.R., at pp. 704-713. 

Preference to Unionists. 

The Conciliation and Arbitration Act, section 4, gives power to 
the Court to grant preference to unionists. In The King v. Common- 
wealth Court of Conciliation and Arbitration and the Australian 
Tramway Employees" Association ; Ex parte Brisbane Tramway 
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Company and Adelaide Tramway Trust {Tramway Case, No. 2), 
(1914) 19 C.L.B., at p. 81, the Chief Justice (Sir Samuel Griffith) 
said he did not think there was evidence of a dispute as to preference 
in Queensland and certainly there was no dispute extending beyond 
that State. The aw^ard of preference was confined to Queensland 
alone and was therefore bad. It was further objected that by the 
Industrial Peace Act of 1912 of Queensland which was passed before 
the date of the award discrimination against any persons on the 
ground of membership or non-membership of any association or 
organization of employees is prohibited under a penalty. The 
Chief Justice said that in Whybrows' Case, 10 C.L.R., 266, it was 
held by the High Court that the Arbitration Court is bound by State 
laws la^vfully made and has no jurisdiction to require any one to do an 
Act forbidden by such law. This also,'' said the Chief Justice,'’ 
is the fatal objection to that part of the award.” Prohibition to 
prevent enforcement was granted. 

Forms of Employment Included in Dispute. 

An industrial dispute exists where a considerable number of 
employees engaged in the same branch of industry make common 
cause^ ipj, demanding a change in their conditions of employment 
which are denied by the employers. Per Griffith, C.J. in the 
Jumbitnna Coal Mine No Liability v. Victorian Coal Miners' 
Association, (1908) 6 C.L.R., at p. 332. 

Industrial disputes within the meaning of the Act, are not 
restricted to works connected directly or indirectly with the pro- 
duction or manufacture of goods. It includes all forms of employ- 
ment in which a large number of persons are employed, including 
cooks, stewards, waiters, hairdressers, etc. : Jumbunna Coal Mine 
V. Victorian Coal Miners' Association, (1908) 6 C.L.R., at j>. 332. 

A claim for leave of absence on full pay may be a dispute : 
The King v. The Commomvealth Court of Conciliation and Arbitra- 
tion and the Merchants Service Guild ; Ex parte Allen Taylor and 
Another, (1912) 15 C.L.R., 586. 

A mere refusal to recognize or perform legal rights and obliga- 
tions* as to existing claims is not an industrial dispute : Federated 
Woodworkers' Case, (1909) 8 C.L.R., 465. 
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The shipping industry including marine engineers is within the 
meaning of the Act : Amalgamated Society of Engineers v. Australian 
Institute of Marine Engineers, (1908) 9 C.L.R., 48. 

The dispute need not be confined to one industry ; one dispute 
may embrace several industries and there may be several disputes 
in one industry : The Kmg v. The Commonwealth Court of Concilia- 
tion and Arbitration and the Barrier Branch of the A.M. A. ; 
Exparte Broken Hill Proprietary Co, Ltd., (1908) 8 C.L.R., at p. 431. 
The King v. The Commonwealth Court of Conciliation and Arbitra- 
tion and the Merchants Service Guild of Australasia ; Ex parte Allen 
Taylor and Others, (1912) 15 C.L.R., at p. 601. 

The claim of a union agent to visit the shearer’s hut during 
the shearing time in order to enroll members and collect dues without 
the pastoralist’s consent may involve a dispute within the Act : 
Australian Workers’ Union v. Pasturalists, <Lc., (1907) 1 C.A.R., 
at p. 95. 

Form of Case Stated for the Opinion of the High Court. 

By the Commonwealth Conciliation and Arbitration Act, 
section 31 (2), the President of the Court may, in any dispute coming 
before him for determination, state the case for the appeal of the 
High Court. In the Merchants Service Guild of Australasia v. 
Newcastle and Hunters River S.S. Co. Ltd. {No. 1), (1913) 16 C.L.R., 
592, the President stated a case and asked the questions : — (1) On 
the facts stated in the said affidavits is there an industrial dispute 
within the meaning {a) of the Constitution, {b) of the said Act, and 
between whom ? 

It was held, by Barton, A.C.J., Isaacs and Powers, JJ. 
^(Higgins, Gavan Duffy and Rich, JJ. dissenting), (1) that a ques- 
tion asked by the President in a case stated by him for the opinion 
of the High Court under section 31 (2) must be really a question of 
law, andj notwithstanding the provisions of section 31 (2) the opinion 
of the President that the question asked is a question of law is not 
binding on the High Court ; (2) that the case so stated must also 
set out the facts upon which the question of law arises, and the High 
Court is not entitled to draw inferences of fact from the facts so 
stated. Mr. Justice Isaacs said : — ‘‘ The first question asks whether 
on the facts stated in the affidavits there exists an industrial dispute. 
That plainly involves a question of fact, that is to say, whether th 
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parties are really in dispute with each other. The Court, having 
no jurisdiction to answer a question of fact, cannot answer question 1. 
Even the evidentiary facts of the reality of demand, and of the 
definite refusal are unstated.’’ 

Indicia of Dispute. 

In the Merchants Service Guild of Australasia v. Newcastle and 
Hunters River 8.8. Co. Ltd. {No. 2), (1913) 16 C.L.E., 705, the 
President stated a case for the opinion of the High Court and asked 
the following questions : — (1) What are the necessary indicia of an 
actual '' industrial dispute ” within the meaning of the Constitu- 
tion and of the Act ? (2) In the case of a demand made by or on 

behalf of employees and their employers and refused or not conceded 
is pre-existing dissatisfaction, communicated to, or knoAvn by the 
employers before the demand, always a necessary element to con- 
stitute an industrial dispute or to make the demand real and 
genuine.” 

It was held by Barton, A.C.J. and Gavan Duffy, Powers 
and Eich, JJ. (Isaacs and Higgins, JJ. dissenting), that the ques- 
tion What are the necessary indicia of an industrial dispute within 
the meaning of the Constitution and of the Act ” was not a question 
arising in the proceeding,” within the meaning of section 31 (2) 
of the Act, and therefore, although stated by the President to have 
arisen in the proceeding and to be in his opinion a question of law, 
w^as not one which the High Court should answer. It was further 
held by the whole Court, that, in the case of a demand made by 
or on behalf of employees on their employers and refused or not 
conceded pre-existing dissatisfaction, communicated to or known 
by the employers before the demand is not always a necessary 
element to constitute an industrial dispute or to make the demand 
real and genuine. 

Mr. Justice Barton, A.C.J., said : — Question No. 1 is merely 
nn abstract question of law and it does not appear that an explana- 
tion of all the necessary indicia of an actual ‘ industrial dispute 
extending beyond the limits of any one State ’ is at all necessary 
to enable the Court to hear and determine the proceeding. In my 
own judgment, it is scarcely possible to give such an explanation 
because what is necessary in one case may not be so in another, 
though in both cases it may be relevant evidence.” 
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§ 90. EXTENDING BEYOND THE LIMITS OF ANY ONE STATE.” 
Sympathetic Dispute. 

Where certain employees in New South Wales were in dispute 
with their employers and certain employees in Victoria and Queens- 
land subscribed to the same demands as the employees in New South 
Wales, demands which they had not made and would not have 
made except to help the employees in New South Wales by making 
the dispute a dispute extending beyond the limits of one State — 
it was held by the Commonwealth Court of Conciliation and Arbitra- 
tion that the dispute was not a genuine dispute extending beyond 
the limits of one State and that therefore an award could not be 
made : Federated Engine-Drivers' and Firemen s Association of 
Australasia v. Caledonian Coal Co. Ltd., (1910) 4 C.A.B., 52. 

Different Branches of one Industry in two Different States. 

When the workers engaged in the service of a single employer 
in two different branches of one industry carried on in two differeiit 
States, one branch mining for ores, being in Broken Hill, New South 
Wales, and the other branch, smelting the ores, recovered in mining, 
being carried on in Port Pirrie (South Australia) take concerted 
action in making a common demand of their employer for certain 
conditions of employment, and the employer, understanding that 
the demand is so made on behalf of all the employees, refuses to 
accede to it, there arises an industrial dispute extending beyond 
the limits of one State within the meaning of section 51 (xxxv.) of 
the Constitution, cognizable ’ by the Commonwealth Court of Con- 
ciliation and Arbitration : The Kingv. The Conciliation and Arbitra- 
tion Court ; Ex parte Broken Hill Proprietary Co. Ltd., (1909) 
8 C.L.E., 419-420. 

Concerted Action by Workers. 

If the workers throughout the State in the same trade unite 
in making a demand from their respective employers, and the 
workers so united obtain the corporation of their fellow workers in 
that same trade in another State in such a way that the combined 
workers in both States take concerted action against their respec- 
tive employers there is an industrial dispute extending beyond the 
limits of the first mentioned State. Per O’Coxnor, J. in the Jum- 
bunna Coal Mine Case, (1908) 6 C.L.R., at p. 352. 
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Two States’ Disputes. 

The Federal arbitration power, said Mr. Justice Higgins, is 
applicable only to two State disputes. Like the inter-state commerce 
power, the inter-state industrial power cut across all the reserved 
powers of the States, It can only be exercised when the disputes 
are so formidable and wide-spread as to extend to more than one 
State, when the wages boards and other devices of the States are 
mcompetent to deal with the dispute. It is not primarily a power 
to fix conditions of labour — it is a power to settle disputes ; but if, 
for the purpose of settling a dispute, the Federal Court finds it 
necessary to fix labour conditions, it can do so ; and its award, by 
virtue of the provisions of the Constitution, prevails over any 
regulations of labour made by the State on the lower plane. Per 
Higgins, J. in the Australian Boot Trade Emi^loyees' Federation 
V. Whyhrow and Others, (1910) 10 C.L.R, at p. 336. 

Inter-State and Intra-State Traffic. 

In the plaint by the Merchants Service Guild of Australasia 
against a number of respondents of whom some were owners of 
ships engaged in inter-state trade and others were owners of ships 
engaged in intra-state trade, the President of the Court of Arbitra- 
tion had made an award. Three of the respondents, shipowners 
engaged in the intra-state shipping trade of New South Wales, 
South Australia and Tasmania respectively applied to the High 
Court for a prohibition against further proceedings on the plaint 
and the award. It was argued on their behalf that there could not 
in their case be a single dispute “ extending beyond the limits of 
an}" one State,’’ because the coastal trade of one State was distinct 
from that of another, and they as employers had no common interest 
with one another. The High Court held, however, that there might 
be a single industrial dispute embracing both inter-state and intra- 
state shipping : The King v. The Commonwealth Court of Concilia- 
tion and Arbitration and the Merchants Service Qnild of Australasia ; 
Ex pa)ie Allen Taylor and W. Holyman, (1912) 15 C.L.R., at p. 
586. 

State to State Extensions. 

It is clear that the '' extension ” of the dispute referred to by 
sub-section (xxxv.) is an extension from one State into another 
or other States of the Commonwealth. An extension from one 
State to extra-territorial waters, or to some country extraneous to 
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the Commonwealth, cannot be intended. Per Barton, A.C.J. in 
the Merchant Service Guild of Australasia v. The Commonwealth 
Steamship Owners' Association, (1913) 16 C.L.R., at p. 676. 

Industrial Awards on the High Seas. 

In the Merchants Service Guild of Australasia v. The Common- 
wealth Steamship Owners' Association, (1913) 16 C.L.R., 664, the 
claimants were masters and officers of ships belonging to the respon- 
dent one of which The Fiona traded between Sydney and Fiji, 
from Fiji to Auckland, from Auckland to Fiji, then back to Sydney. 
Another ship, the Wonganella sailed from some port in Australia 
to Ocean Island or some other island of the Pacific Ocean and from 
there back to Sydney. 

A dispute arose between the claimants’ organization and the 
shipowners as to the rate of pay and conditions of employment 
on these outward and homeward voyages. The President stated 
the case for the opinion of the High Court on the following questions : 

(1) Is there a dispute extending beyond the limits of any one 
State ? (2) If yes, can the Court impose duties to be observed on 

board the said ships outside Australia, are such duties enforceable 
by penalty whether by virtue of clause V. of the Constitution or 
otherwise ? 

In connection vith this case consideration was given to the 
meaning of the expression in covering clause V. of the Constitution 
first port of clearance ” and port of destination.’’ The Court 
answered the first question by saying that by virtue of covering 
section V. a dispute is not the less a dispute extending beyond the 
limits of any one State merely because some of the operations in 
respect of which the dispute exists are performed extra-territorially. 
As to the third question the Court has power to require that any 
of the terms and conditions which it decides shall be in operation 
between the parties should be incorporated in a written agreement 
between them. 

Intra-State and Coasting Trade. 

A plaint was brought by the Merchants Service Guild of Aus- 
tralasia against Allen Taylor, W, Holyman and other owners of 
ships, some engaged in inter-state trade and others engaged in 
intra-state and coasting trade. An award was made against them. 
Three of the respondent shipowners engaged in the intra-state and 
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coastal shipping trade of New South Wales, South Australia and 
Tasmania, respectively applied to the High Court for a prohibition 
on the ground that there could nob ir their cases be a single dispute 
extending beyond the limits of any one State because the coastal 
trade of one State was distinct from that of another. The High 
Court held that there might be a single industrial dispute embracing 
both inter-state and intra-state shipping The Chief Justice (Sir 
Samuel Grifeith) said : — The objection most strenuously insisted 
upon was that intra-state shipping is a different industry from 
extra-state or inter-state shipping so that there pannot be a single 
industrial dispute embracing both. I am unable to accept this 
contention. In the course of argument I instanced the case of 
two steamers belonging to the same owners lying in the port of 
Brisbane one of which is about to sail for the Gulf of Carpentaria, 
a distance of nearly 2,000 miles wholly in Queensland waters, 
while the other is about to sail to Sydney and Melbourne, a distance 
of 1,000 miles through New South Wales and Victorian waters. 
It seems to me obvious that if the masters and officers of such ships 
made common cause with respect to a matter affecting them in the 
same manner there might well be a single dispute extending beyond 
the limits of any one State ” : The King v. The Commonwealth 
Court of Conciliation and Arbitration ; E.r joarte Allen Taylor 
and Others, (1912) 15 C.L.R., at p. 601. 

Where Employees Deny Disputes. 

The President of the Commonwealth Court of Conciliation and 
Arbitration on the 23rd of October 1913 made an award on a plaint 
by the Merchant Service Guild of Australasia against the Newcastle 
and Hunters River Steamship Co. Ltd. and 127 other respondents 
which award was declared to be binding on certain specified employers 
including William Holynian & Sons Ltd. and 13 other employers 
who carried on business in Tasmania. On the hearing of the plaint 
after the evidence of both sides was closed, a statement signed by 
several of the employees stating that they had no dispute with their 
employers and were satisfied with their conditions of labour was 
tendered in evidence but was rejected as the claimants would not 
consent to its admission. An award was subsecpiently made which 
purported to bind the employers of these particular employees. 
The High Court granted a prohibition to prevent the enforcement 
of the award so far as it related to the employees who signed the 
statement, holding that it should have been admitted in evidence 
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by the President as it was tendered to prove that there was no indus- 
trial dispute within the Jurisdiction of the Court so far as they were 
concerned : The King v. President of the Commonwealth Court of 
Conciliation and Arbitration ; Ex parte Holyman ct* Son, (1914) 
18 C.L.R., at p. 273. 

Where no Inter-State Competition. 

There may be an industrial dispute '' extending beyond the 
limits of any one State ” although there is no inter-state competition 
in the products or services of the industry, and although the opera- 
tions and conditions of the indastry in one State have no direct 
action or re-action with respect to the operations or conditions in 
another State. On the evidence it was held that certain owners 
of ships which were engaged solely in trade on the coast of Tasmania 
were parties to an industrial dispute with the masters and officers 
of their ships which extended beyond the limit of that State ; and 
therefore that prohibition should not go in respect of an award b}^ 
the President of the Commonwealth Court of Conciliation and 
Arbitration purporting to bind those owirers : The King v. President 
of the Commonwealth Court of Conciliation and Arbitration ; Ex 
parte Holyman ds Sons, (1914) 18 C.L.R., 274. 

No Artificial Criteria. 

The phrase '' industrial disputes extending beyond the limits 
of any one State ” in sub-section (xxxv.) of section 51 of the Con- 
stitution is to be construed according to the natural and ordinary 
meaning of the words as understood at the time of the passing of 
the Constitution Act. The word '' dispute ” means a real dispute 
in fact, and is not limited by any artificial criteria. The words 
“ extending beyond the limits of any one State ” as applied to a 
dispute means that the dispute is one existing in two or more 
States ” or in other words “ covering Australian territory comprised 
within two or more States.” Per Isaacs, J. in The King v. The 
President of the Commonwealth Goiirt of Conciliation and Arbitra- 
tion ; Ex parte Holyman <k Sons, (1914) 18 C.L.R., at p. 285. 

Non-competing Industries. 

In the Builders' Labourers' Case, (1914) 18 C.L.R., 224, an 
application was made to the High Court on behalf of the employers 
for a prohibition to prevent the enforcement of an award made in 
the building trade, on the ground that there was no evidence of a 
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dispute extending beyond the limits of any one State ; that the 
building industrjr was of such a nature that there could not be any 
competition between the products of the industry in different 
States : that the operations and conditions in one State could not 
have any direct action or re-action upon those in another State 
and that all x^ossible questions as to conditions of work arising in 
connection with the trade were in every essence of a local character 
and that therefore, in respect of that industry there could not pos- 
sibly be an industrial dispute extending beyond the limits of any 
one State. It was held by the majority of the Court, Isaacs, 
Gavan Duffy, Powees and Rich, JJ. (Geiffith, C.J. and Baetox, 
J. dissenting), that the building trade is an industry in respect of 
which there may be an industrial dispute extending beyond the 
limits of aity one State within the meaning of section 51 (xxxv.) of 
the Constitution, and that, on the evidence, such a dispute existed. 
The majority of the Court considered that an industrial dispute 
extending beyond the limits of any State is an industrial dis]iute 
wliich at a given moment exists in more than one State ; that is, 
has existence over an area which embraces territory of more than 
one State.: The King v. The Commonwealth Court of Conciliation 
and Arbitration ; Ex parte Jones and Cooper, (1914) 18 C.L.R., 225. 

Whether Several Disputes or one Dispute Extending. 

The main question is as to the existence of the industrial 
dispute extending beyond the limits of any one State. It has been 
the practice to separate the question into two parts ; the first 
being the existence of the dispute and the second its extension across 
State boundaries. In the Builders'' Labourers'^ Case, 18 C.L.R., 
at p. 240, it was argued for the employers that there were several 
distinct disputes in other States which were merely brought together 
by the plaint but they were never voiced into one dispute but con- 
tinued to retain their separate individuality. That process of 
separating the inquiry sometimes leads to confusion, but it is none 
the less essential. In each case it is necessary to remember and 
measure how much of the power over industrial disputes is granted 
to the Commonwealth ; how much is reserved for the State ? 
These inquiries need separate examination as raising a distinct and 
highly important question respecting the limitation of this power 
inter se, as it is termed ; that is, whether that is the true line of 
demarcation separating Commonwealth from State authority. And 
as in such a question the High Court subject to its own certificate 
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is absolutely the final tribunal, it behoves us to be specially careful 
of the conclusion at which we arrive. The line of demarcation 
between Federal and State powers is in question in each case. Per 
Isaacs, J., 18 C.L.R., at p. 240. 

Test of Commonwealth Dispute. 

The problem is not whether the New South Wales dispute 
extended into Victoria and ultimately became a Victorian as well 
as a New South Wales dispute or whether the Victorian dispute 
extended into New South Wales and so added the latter State to 
itself, or whether either of these single State disputes gathered in 
South Australia, Queensland and Tasmania as an accretion. If 
the matter commenced simultaneously in several States it is obviously 
impossible to say that the dispute extended from any one of the 
States concerned into any other. The truth is,’' said Isaacs, J., 
that the question is inseparable. The industrial disputes referred 
to 111 the Constitution are disputes which at the given moment are 
seen to possess, besides their industrial quality, a certain indis- 
pensable character of extent. They are industrial disputes wliich 
at the moment do in fact extend beyond the limits of any one State, 
that is, which cover Australian territory that is not confined to the 
limits of any one State. They may originate in one part or several 
parts of the Commonwealth, just as a physical eruption may 
originate in one or several portions, of the body and spread, or they 
may originate — as in the present case — by a synchronous growth ail 
over the area affected. Sub-section (xxxvii.) of section 51 is a 
useful instance of the word ‘ extend ’ in this sense. If a given indus- 
trial dispute answers the requisite geographical character, it is ex vi 
termini not a State dispute. It is, when considered in its integrity 
neither a single nor a multiple State dispute, nor a fasciculus of 
separate State disputes ; it is an Australian dispute, and cognizable 
as such by the Commonwealth authority. It is, when regarded as 
an entity, as distinct from a State dispute or State disputes as inter- 
state commerce is distinct from the intra-State commerce of one or 
of several States. An inter-state commercial transaction, such as 
the carriage of goods across the border, is not a combination of two 
intra-state transactions of carriage, although it is transparent that, 
so far as relates to its own limits, each State could deal with the act 
of transit.’’ Per Isaacs, J. in the Builders' Labourers' Case, 18 
C.L.R., at p. 242. 
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Competition of Industries not Necessary to Identity of Dispute. 

If, beyond this mutual industrial bond, anything further is 
needed by way of community of interest among the respective dis- 
putants on each side the employers have it in employing labour for 
the same class for industrial enterprise, and the employees have it 
in engaging in the same class of industrial enterprise. Again, the 
Broken Hill Case, 8 C.L.R., 419, is a precedent against the conten- 
tion that competition between emiDloyers is a necessary element. 
There the employer in both States was the same company — making 
competition impossible ; but if, as I stated in the J iimbunna Case, 
the nexus of an industrial dispute is ‘ the industry ' itself, that is^ 
the means of satisfying public requirements over the given area, the 
identity of the employer in that case made it an ' « fortiori example. 
Per Isaacs, J., in the Builders' Labourers' Case, 18 C.L.R., at p. 242. 

Limits Inter se, 

- In the Builders' Labourers' Case the Court having refused the 
grant of prohibition for the enforcement of the award in its material 
parts, the employers appealed to the Privy Council against the 
decision of the High Court. No certificate had been given by the 
High Court permitting the appeal. The Commonwealth intervened 
and raised the point that such an appeal could not be made, as the 
question was one of the limits inter se of the constitutional powers 
within section 74 of the Constitution. For the appellants it was 
argued that it was not such a case, because although the extent of 
the Commonwealth powers was in question, there was no dispute 
as to State powers and therefore no question of the limits inter se. 
The Privy Council refused leave to appeal ; the ground of the decision 
was broadly that any extension of the Federal power necessarily 
restricted the -area of the exclusive powers of the State because 
legislation within the extended area was liable to be over-ridden by 
Federal legislation. Their Lordships considered that the High 
Court decided, first, that the dispute before them was one extending 
beyond the limits of one State and second, that the President had 
jurisdiction to make his award under the legislation of the Common- 
wealth passed pursuant to their constitutional powers. The High 
Court decided that the frontier of the Commonwealth power reaches 
in this case into the State, and it, therefore, followed that the State 
had no exclusive, if any, power, in this case. This appeared to their 
Lordships to be a question as to the limits inter se of the several 
powers however much or little the Commonwealth may be required 
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to conform to State laws or State awards and however much or 
little the State ma^^ impose laws upon its own subjects ” : (1917) 
App. Cas., at p. 533. 

Arbitration Applied to Territories. 

The Seat of Government Administration Act, No. 25 of 1910, 
provides that the Commonwealth Conciliation and Arbitration Act 
(1904-1910) shall apply to industrial disputes in the Territory as if 
from the definition of industrial disputes ’’ in section 4 of that 
Act the words extending beyond the limits of any one State,” were 
omitted. 

The Northern Territory Adnhnistration Act, No. 27 of 1910, 
provides that the Commonwealth Conciliation and Arbitration Act 
(1904-1910) shall apply to industrial disputes in the Territory as if 
from the definition of “ industrial disputes ” in section 4 of that Act 
the words ” extending beyond the limits of any one State ” were 
omitted. 

PROPOSED CONSTITUTIONAL AMENDMENTS OF THE INDUS- 
TRIAL POWER. 

On 26th April, 1911, the follo^ving proposed amendments of 
section 51 (xxxv.) were submitted to the people of the Common- 
wealth by referendum : — 

L.C. 51. (xxxv.) “ Labour and employment, including : — 

(a) The wages and conditions of labour and employment in any trade, 
indiistry or calling, and 

(d) The prevention and settlement of industrial disputes in relation 
to employment on or about railways the property of any State.” 

This proposed amendment failed to secure constitutional 
ratification. 

On 31st May, 1913, the following proposed amendments were 
submitted to the people by referendum : — 

L.C. 51. (xxxv.) ‘‘ Labour, employment, and unemployment, includ- 
ing 

(a) The terms and conditions of labour and employment in any trade, 

industry, occupation, or calling ; 

(b) The rights and obligations of employers and employees ; 

(c) strikes and lockouts ; 

(d) the maintenance of industrial peace ; and 

(e) the settlement of industrial disputes.” 
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This proposed amendment failed to secure constitutional 
ratific ation. 

On 31st May, 1913, the following proposed neAv sub-section 
to follow sub-section (xxxv.) was submitted to the ])eople by refer- 
endum : — 

(51 (xxxA.) ). Conciliation and arbitration for the prevention and 
settlement of industrial disputes in relation to employment in the railway 
service of a State.” 

This proposed amendment failed to secure constitutional 
ratification. 

Objections Stated. 

These proposed grants of power, if conferred, it is contended by 
the opponents, would give the Federal Parliament jurisdiction to 
pass laws dealing with labour and employment generally without 
any qualification or limitation ; to legislate concerning all the con- 
ditions and incidents of labour and employment even to the minutest 
details in all the walks of life, professional, clerical, and industrial ; 
in all the working institutions and establishments, private or public, 
throughout the Commonwealth where persons are employed or 
render service of any kind. It would enable the Federal Parliament 
not only to regulate the hours of labour and the rates of pay or remun- 
eration in all trades, callings, occupations and professions ; but 
would authorize the passing of laws, defining the legal relations of 
master and servant, employer and employee, master and apprentice, 
the liability of employers and employees for accidents hax>pening 
or any neglect of duty by either one or the other. 

The proposed amendments are unnecessary, too wide, too sweep- 
ing, and too comprehensive in form, to meet any of the alleged defects 
in the existing distribution of constitutional power. 

It w^ould be inconsistent with the Federal principle of the 
Constitution, and it would lead to unnecessary and unwarrantable 
Federal centralization by giving the Federal Parliament authority 
to deal with industrial matters of a purely local, domestic and pro- 
vincial character, which might well be left to the State Parliaments. 

Federal industrial intervention should only be permitted in 
controversies and industries of inter-state dimensions, or having 
Australian ramifications, and in which it is possible to formulate 
regulations and conditions of labour of a substantially uniform 
character. 
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The powers granted, it is feared, might be exercised by some 
temporary majorities in Parliament, not for the purpose of promot- 
ing industrial peace, or in the true interests of labour and capital, 
but in a wa^^ that might lead to unnecessary restraint of personal 
liberty, as, by the adoption of an absolute compulsory preference 
to unionists, and to the boycotting and persecution of those workers 
who decline to wear union badges. 

The present Arbitration Court properly re-organized and 
decentralized will be quite capable of dealing with industrial dis- 
putes of inter-state importance without an}^ constitutional change 
until some amendment on the lines suggested in the opposition 
resolution of October 1910 is acce]Dted. 

The proposed constitutional amendments would probably result 
in the destruction of the present useful and effective State Wages 
Boards, State Industrial Courts, and State Arbitration Courts, or, 
at any rate, there would be a constant risk of confusion and conflict 
between their determinations and Federal laws. 

There is no country in the world, where industrial and humane 
legislation in the interests of the workers is so complete and effective, 
and where industrial grievances when brought to light are so swiftly 
removed by the force of public opinion or by the strong arm of State 
or Federal law, as in Australia. 

It would be a fatal error in policy to encourage hopes which 
could never be realized, and to foment demands, or to render possible 
legislation of an extravagant and illusory character which, if carried, 
may destroy the whole fabric of Australian industry and enter f rise, 
and result in a set-back and re-action to civilization and progress. 

Possible Improvements in the Exercise of Arbitration Power. 

Without an amendment of the Constitution it would be possible 
for the Federal Parliament to re-organize and improve the present 
method of exercising the conciliation and arbitration power. At pre- 
sent the jurisdiction is vested exclusively in one Court and in one 
Judge. It would be possible to decentralize the Court, so to speak, 
and instead of one Court, or in addition to one Court, which is at 
present over- worked and over-loaded with business, to have several 
industrial boards constructed on the wages’ board plan, composed 
of representatives of employers and workers. Each industrial board 
to deal with such special cases or groups of cases as might be assigned 
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to it by law or by the President. The original Presidential Court 
might be preserved to entertain supervisory appeals from the 
several Boards on jurisdiction and other legal questions. 

Constitutional Amendments which might be Advised. 

The ' opponents of the present proposed amendments do not 
simply advocate a policy of negation ; they are quite prepared to 
consider suggested alterations of the Constitution justified by 
necessity and consistent with the Federal principle. These, in their 
opinion, are the two essential conditions of any constitutional 
change. During the debate in the House of Representatives on 
the first Referendum proposals in October 1910, the Opposition 
(Liberal) outlined its policy in the following Resolution which, 
however, was defeated. That in the opinion of this House the 
industrial provisions of the Constitution should not be altered 
except to regulate the conditions of employment in all industries 
that are Federal in operation or which cannot be effectually regu- 
lated by any one State ; further enabling the Inter-State Commis- 
sion to prevent and remove unfair competition between the same 
industries carried on in different States.’’ 

51. ( XXXVI.) Matters in respect of which this Con- 
stitution makes provision until the 
Parliament otherwise^^ provides : 

§91. “UNTIL THE PARLIAMENT OTHERWISE PROVIDES.” 

LEGISLATION. 

The following Acts have been passed, superseding or replacing 
the preliminary provisions made by the Constitution “ until the 
Parliament otherwise provides.” 

• Const. Sec. 10, — The State electoral laws have ceased to apply 
to Senate elections, which since 1902 have been regulated by the 
Commonwealth law. Commonwealth Electoral Acts I902-I9II-I918. 

Const. Sec. 24. — The mode of ascertaining the quota is deter- 
mined by the Representation Act 1905, section 29 ; electoral 
divisions for the House of Representatives are provided for by the 
Commonwealth Electoral Act 1918, Part III. 

Const. Sec. 30. — The qualification of electors of the Federal 
Parliament is fixed by the Franchise Act 1902. 
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Const. Sec. 31. — The State electoral laws have ceased to apply 
to the House of Representative elections, which since 1902 have 
been regulated by Commonwealth law : Commonwealth Electoral 
Acts 1902-1911-1918. 

Const. Sec. 34. — ^The qualifications of candidates for the Federal 
Parliament are defined by the Commonwealth Electoral Act 1918, 
section 70, which prescribes an additional disqualification, viz. : — 
Membership of a State Parliament. 

Const. Sec. 47. — Questions of disputed elections since 1902, and 
questions of qualifications and vacancies since 1907, are determined 
by the Court of Disputed Returns : Commonwealth Electoral Act 
1918, Part XVIII. 

Const. Sec. 48. — ^The mode of reckoning the allowances of 
members of Parliament was altered by the Parliamentary Allow- 
ances Act 1902, since repealed by the Parliamentary Allowances Act 
1907 which increases the allowance to £600 a year. 

Const. Sec. 73. — ^The conditions of and restrictions on appeals 
from the State Supreme Courts to the High Court are now regulated 
by the Judiciary Act 1903-1912, at p. 35, 

Const. Sec. 87. — The Braddon clause ” was terminated by 

the Surplus Revenue Act 1908-1910. 

Const. Sec. 97. — The audit of Commonwealth accounts is pro- 
vided for by the Audit Act 1901-1912. 

In connection with sections 10 and 31 of the Constitution, this 
paragraph confers on the Federal Parliament power to regulate 
Federal elections ; see Smith v. Oldham, (1912) 15 C.L.R., 355, at 
pp. 359, 362. 

51. (xxxvii.) Matters referred to the Parliament of 
Commonwealth by the Parliament or 
Parliaments of any State or States, 
bnt so that the law shall extend only 
to States by whose Parliaments the 
matter is ‘ referred, or which after- 
wards adopt the law : 
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No matters have yet been referred to the Commonwealth 
Parliament by the States. 

51. (xxxviii.) The exercise within the Common- 
wealth, at the request or with the 
concurrence of the Parliaments of all 
the States directly concerned, of any 
power which can at the establish- 
ment of this Constitution be exercised 
only by the Parliament of the United 
Kingdom or by the Federal Council 
of Australasia : 

There has been no legislation under this sub -section. 

51. (xxxix.) Matters incidentaP^ to the execution of 
any power vested by this Constitu- 
tion in the Parliament or in either 
House thereof, or in the Government 
of the Commonwealth, or in the 
Federal Judicature, or in any depart- 
ment or officer of the Commonwmlth. 

§ 92. MATTERS INCIDENTAL.” 

LEGISLATION. 

The Acts Interpretation Act 1901-1916 which gives definitions 
of various terms and expressions in Commonwealth Acts of Parlia- 
ment is a valid exercise of the power of Parliament as being incidental 
to the exercise of legislative powers within the meaning of section 
51 of the Constitution. 

The Amendments Incorporation Act 1905 which provides for 
the re-printing of Acts of the Federal Parliament with amendments 
embodied therein is incidental to the legislative power of Parliament 
under section 51. 

The Commonwealth Public Service Act 1902-1917 deals with 
matters incidental to transferred departments under section 52 (n.) 
and the appointment of civil servants under section 67 of the Con- 
stitution. 
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The High Court Procedure Act 1903«X915, Jury Exemption 
Act 1905, and Evidence Act 1905, are necessary and incidental to 
the exercise of the judicial power of the Commonwealth under 
sections 71 and 76. 

The Secret Commissions Act 1905 prohibiting agents accepting 
secret commissions in commercial transactions is incidental to the 
legislative power of Parliament with- respect to inter-state and 
external trade and commerce under section 51 (i.) of the Constitution. 

The Maternity Allowance Act 1912 is incidental to the power of 
Parliament under sections 81 and 82 of the Constitution to make 
appropriations of public money for Commonwealth purposes. 

The Meat Export Trade Commission Act 1914 deals with 
matters incidental to the external trade of the Commonwealth 
under section 51 (i.). 

The Crimes Act 1914-1915 providing penalties for violations of 
Commonwealth laws is necessary and incidental to the legislative 
powers of Parliament under section 51. 

The Australian Soldiers’ Repatriation Act 1917 is incidental to 
the naval and military defence power contained in the Constitution, 
section 51 (vi.). 

The Commonwealth Workmen’s Compensation Act 1912 relates 
to matters incidental to the administration of the public service and 
the conditions of employment therein. 

The Governor-General’s Residences Act 1906 is incidental to 
section 3 of the Constitution. 

The Commonwealth Salaries Act 1907 waiving the immunity 
of Commonwealth officers to State taxation comes within the implied 
powers of Parliament under the Constitution, clause V. 

The Parliamentary Papers Act 1908 is incidental to the 
privileges of Parliament under section 49 of the Constitution. 

The Statutory Declarations Act 1911 is incidental to the exer- 
cise of legislative power under section 51, and to the execution of 
power vested in departments and officers of the Commonwealth. 

The Arbitration (Public Service) Act 1911 deals with matters 
incidental to the appointment, remuneration and duties of officers 
of public service under section 52 (ii.), section 67 and sections 81 
and 82 of the Constitution. 
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The Commonwealth Conciliation and Arbitration Act, Part V., 
permitting the establishment of organizations as quasi corporations 
representing workers and employers in industrial disputes is valid 
as incidental to arbitration proceedings : Jumhimna Coal Mine 
Case, (1908) 6 C.L.R., at p. 320. 

The Conciliation and Arbitration Act 1904-1915, section 6, 
prohibiting strikes and imposing penalties is valid being incidental 
to the exercise of the principal power, conciliation and arbitration : 
Stempv. Australian Glass ManufacUtring Co. Ltd., (1917) 23 C.L.R., 
226. 


Conducive or Helpful. 

In The King v. Kidman, (1915) 20 C.L.R., 425, it was sought 
to sustain the view that '' matters incidental ” necessarily mean 
that the ancillary power exercised must be conducive or helpful to 
the enforcement of the principal power. This view was not accepted 
by the High Court. It was pointed out that the word used in the 
sub-section is incidental ” and not “ conducive ” and hence 
Parliament may legislate concerning any matter incidental to the 
execution of any power. The word ‘‘ conducive ’’ looks to some 
future result ; incidental has no connotation of time. Expenses 
are incidental ” to the execution of the powers of the Common- 
wealth as to naval and military defence ; they can hardly be said 
to be conducive to it. In the Standard Dictionary '' incidental 
is explained as meaning occurring in the course of or coming as 
result or an adjunct or something else ; concomitant as incidental 
expenses.” Hence the Parliament may pass incidental laws which 
are retrospective in their operation. Per Higgixs, J., 20 C.L.R., 
at p. 453 and per Gavax Dvmr and Rich, JJ., at p. 455. 

Ancillary Power. 

The Australian Industries Preservation Act, sections 5 (1), 8 (1), 
might have been sustained in the United States had they been, to 
use the words of Chase, C.J., 9 Wall, 41, at p. 44 a necessary 
and proper means for carrying into execution some other power 
expressly granted or vested ” — that is, some power other than the 
trade and commerce power— or, as he put it elsewhere in the same 
judgment, 9 Wall, 41, at p. 44: — “an appropriate and plainly 
adapted means” to that end. The Australian Constitution in 
section 51 (xxxix.) gives expressly a corresponding power as to 



596 


MATTERS INCIDENTAL. 


fSec. 51 (xxxix.). 


‘‘ matters incidental to the execution of any power vested by this 
Constitution in the Parliament/’ &c. The term “ incidental ” is 
at least as wide as the term “ necessary and proper.” Sub-section 
(xxxix.) is no doubt made an express power for more abundant 
caution, although it would certainly have been implied in the absence 
of express bestowal. But before this legislation can be justified 
under that power, we must be satisfied that the State field of com- 
merce has only been entered incidentally to the execution of the 
power granted by sub-section (xx.) (Corporations). That is to say, 
the primary object of the legislation must be, not the interference 
with the forbidden subject of State trade, but the control of the 
corporations the subject of the grant. If that were not so, the 
substantive power and the incident would be made to exchange 
places, an operation which no one will attempt to support as a 
valid exercise of power. Per Barton, J. in Huddart Parker 
Co. Proprietary Ltd. v. Moorhead, (1909) 8 C.L.R., 364. 

Limit of Application. 

In the common rule case arising under the Commonwealth 
Conciliation and Arbitration Act, section 38 (/), it was sought to 
support the legislation on another ground, namely, that it was 
incidental to the settlement of the dispute in respect of which the^ 
award was made. The view presented was that the Court could 
act under sub-section 38 (/) whenever it was found necessary for 
the effective settlement of the actual dispute. “It is true ” (said 
Mr, Justice Isaacs) “ that the grant of a power carries with it the 
grant of all proper means not expressly prohibited to effectuate 
the power itself. No instance of this principle could be stronger 
than the case of the Attorney- General for Canada v. Cain, (1906) 
A.C., 542, where the Privy Council held that the legislative power 
to exclude aliens connoted the power to expel, as a necessary com- 
plement of the power of exclusion. But that was because the 
power of exclusion could not otherwise, even within its own admitted 
limits, be efiectually exercised and enforced. The case is quite 
different when it is found that a given power, though fully and 
completely exercised and enforced, is not effectual to attain all the 
results desired or expected. The matter is then one for the con- 
sideration of the authority in whom resides the right of granting a 
power more extensive. It is not open to the grantee of the power 
actually bestowed to add to its efficacy, as it is called, by some 
further means outside the limits of the power conferred, for the 
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purpose of more effectively coping with the evils intended to be met. 
The authority must be taken as it is' created, taken to the full, but 
not exceeded. In other words, in the absence of express statement 
to the contrary, you may complement, but you may not supplement 
a granted power. I therefore concur in the judgment of the Court." 
Per Isaacs, J. in the Australian Boot Trade Employees^ Federation 
V. Whybrow ck Co., (1910) 11 C.L.R., at p. 338. 

Federal Jurisdiction in Matters of Criminal Law. 

The scheme of the Constitution in the distribution of legislative 
power is to select certain subjects (38 in number) which are enumer- 
ated in section 51, most of which were originally within the ambit 
of the legislative powers of the federated Colonies and to confer on 
the Federal Parliament power to legislate with respect to them. 
These subjects do not in terms, as does the British North America 
Act, section 91, include the power to legislate with respect to 
criminal law. 

How, then, can the passing of the Commonwealth Crimes Act, 
No. 12 of 1914, and the Amending Crimes Act, No. 6 of 1915, be 
explained and justified '? This question was answered by the High 
Court in the case of The King v. Kidman, (1916) 20 C.L.R., 448. 

Our Constitution, section 51, confers on the Federal Parliament 
]30wer to make laws for the peace, order and good government of 
the Commonwealth with respect to " a number of subjects speci- 
fied ; including (at the end of the list) matters incidental to the 
execution of any power vested by this Constitution in the Parlia- 
ment or in either House thereof, or in the Government of the Com- 
monwealth, or in the Federal Judicature, or in any department or 
officer of the Commonwealth.” The High Court was unanimous in 
holding that those words do no more than cover matters which are 
incidents in the exercise of some actually existing power conferred 
by Statute or by the common law. The imposition of such conse- 
quences, commonly spoken of as sanctions, which are generally in 
the form of penalties, is in the strictest sense of the term incidental 
to the execution of the power to make the law itself. With regard 
to matters incidental to the execution of powers vested in the 
Executive Government and in the Judicature, the express provisions 
of sub-section (xxxix.) may perhaps be necessary. But the meaning 
of the term ' incidental ’ is the same in all Cases.” Per Geiffith, 
C.J., 20 C.L.R., at p. 433. 
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'' The question,” said Isaacs, J., depends entirely on the 
meaning of sub-section (xxxix.) of section 51 of the Constitution. 
The construction will probably be aided by first considering what 
is included in the words '' any power vested by this Constitution 
in the Government of the Commonwealth.” Whenever any such 
power is given, there is given with, it by implication every ancillary 
power that is necessary to the existence of the government, and tne 
proper exe-cise of the direct power it is intended to execute. Such 
ancillar}" powers must, in my opinion, be truly ‘ incident ' to the 
main powers, in other words they must be impliedly iacluded in 
the grant. That is how I understand the maxim Quando lex aliquid 
concedit. concedere videtur et illud. sine quo res ipsa esse non potest ” : 
20 C.L.R., at p. 440. 

'‘The legislative power must extend further than the limits of 
mere incidence implied by law. It must have, and by concession 
it has, power to attach punishment to conduct Tiot already punish- 
able. It may say that any attempted invasion by force on the field 
of Commonwealth executive powers may not only be resisted and 
prevented, but also punished. Punishment connotes, from what 
has already been said, something ouite unnecessary to the existence 
or exercise of the executive functions. But it is nevertheless for 
legislative purposes witliin the term ‘ matters incidental to the 
execiition ’ of the executive power. Punishment is an ordinary 
means employ^ed by Legislatures to guard and assist the executive 
powders.” Per Isaacs, J. in The King v. Kidman, 20 C.L.R., at 
pp. 440-441. 


“•I am, said Mr. Justice HiGGiisrs, by no means prepared to 
admit that, apart from it Parliament has no power to make disobedi- 
ence to any of its laws an offence punishable criminally, a power to 
make laws ‘ with respect to a given subject — say ‘ taxation ’ — 
is very wide in scope. It appears to me to be wider even than a 
‘ power to levy and collect taxes ' as in the United States Constitu- 
tion.” 


“ But,” continued His Honor, ‘‘ section 51 (xxxix.) seems to 
me to put^ beyond doubt the power of the Parliament to make laws 
as to frauds on the Commonwealth and for punishment of those 
who have been guilty of such frauds or have conspired to commit 
them ” : 20 C.I-.R., at p. 450. 
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Retroactive Laws. 

A retroactive or retrospective law, in the true sense, is one 
which provides that as at a past date the law shall be taken to 
have been that which it was not.” That does not include an act 
which only alters existing rights as from the date of the Act. No 
distinction can validly be drawn between such laws, whether they 
have civil or criminal consequences but the term ex jpost facto laws 
is generally applied to laws which, after the act, '' is indifferent in 
itself ” to use the words of Sir William Blackstone) “ has be^.n 
committed ; the person who committed it is declared by a lav' 
subsequently passed to have been guilty of a crime, and may be 
liable to punishment- Such laws are expressly forbidden by the 
Constitution of the United States and have been deprecated by 
public writers, but such laws are not forbidden by the Constitution 
of the Commonwealth ” Per Isaacs. J,, 20 C.L.R.. at p. 432. 

In the case of The King v, Kidman, (1916) 20 C.L.R., 425. the 
question was definitely raised as to whether the Commonwealth 
Parliament had power to pass the Crimes Act (1915) and particu- 
larly section 3 which provides that the Act shall be deemed to have 
been in force from 29th October 1914. 

The High Court held unanimously that the Act was valid ; 
but on different grounds. The Chief Justice (Sir Samuel Griffith) 
upheld the Act on the ground that although the Commonwealth 
Parliament cannot enact a criminal law which can actually operate 
as an ex post facto law there is a common law of the Commonwealth 
applicable to the execution of its powers under which it is an offence 
to conspire to defraud the Commonwealth ; that the Parliament 
has power under section 51 (xxxix.) of the Constitution to embody 
the common law of the Commonwealth, an unwritten law of the 
Commonwealth, apjjlicable to the execution of its powers, in the 
form of a declaratory Statute ; that an offence against such declaratory 
Statute is an offence against the law made by Parliament and that 
such a Statute so far as it refers to the Courts in which offences 
against the law so declared are to be prosecuted, is a law of pro- 
cedure and therefore to be construed as retrospective in. its opera- 
tions. Per Griffith, C.J., 20 C.L.R., at p. 425. 

The majority of the High Court, Is.aacs, Higgins, Gavan 
Duffy and Powers and Rich. JJ. upheld the retrospective section 
of the Act on the ground that within the limits as to subject matter 
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prescribed by the Constitution the power of Parliament to make 
laws is plenary, and includes the power within those limits to make 
ex post facto laws , that the power conferred by section 51 (xxxix.) 
of the Constitution to make laws with respect to matters incidental 
to the execution of any of the powers therein mentioned is as plenary 
as any other of the powders to make laws ; and that the whole of the 
Crimes Act 1915 is a law with respect to matters incidental to the 
execution of one or more of those powders : 20 C.L.R., at pp. 425-426. 

Royal Cobimissiox Act 1902-1912. 

Limited Scope of Inquiry Power. 

In 1911 the Government of the Commonwealth appointed a 
Royal Commission to inquire into the sugar industry in Australia, 
and in 1912 this Commission w^as re-appointed. One reason for the 
new’ appointment was that an amendment of the old Royal Com- 
missions Act had been passed, and it was desired to make use o 
the powers which the amending Act conferred. The other reason 
was that the scope of the inquiry might be somew^hat extended. 
The duty of the Royal Commission under the new appointment was 
to inquire into and report upon the sugar industry in Australia, and 
more particularly in reference to : — 

(а) Growers of sugar cane and beet ; 

(б) Manufactures of raw and refined sugar ; 

(c) Workers employed in the sugar industry ; 

(d) Purchasers and consumers of sugar ; 

(e) Costs, profits, Avages and prices ; 

(/) The trade and commerce in sugar with other countries ; 

(g') The operation of the existing laws of the Commonwealth 
affecting the sugar industry ; and 

(h) Any Commonwealth legislation relating to the sugar 
industry which the Commonwealth thinks expedient. 

Early in 1912 the secretary of the Royal Commission wrote to 
the Colonial Sugar Refining Company, enclosing a list of questions 
which the Commission proposed to address to the said Company, 
and intimating that these questions were not designed in any way 
to limit the scope of the inquiry. 

He requested to be informed whether an officer of the Company 
would attend to answer the questions and give evidence and produce 
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documents called for, and intimated that it might be necessary 
to issue a formal subpoena to the directors and -officers or some of 
them. Correspondence took place between the secretary and the 
Company's solicitors. The Company objected to many of the 
questions put, and declined to produce all of the documents called 
for. Summonses to compel attendance and to give evidence and 
produce documents were issued on behalf of the Commission, and 
these summonses having been heard in the Police Court at Sydney, 
fines were imposed. 

The Colonial Sugar Refitiing Company ultimately commenced 
an action in the High Court against the Commissioners, the Attorney- 
General of the Commonwealth being subsequently added as a 
defendant. They claimed a declaration that the Royal Commis- 
sions Acts were iiltm vires of the Commonwealth Parliament, and 
that the Company was consequently not bound to attend the meet- 
ings of the Commission or give evidence or produce documents ; 
and, alternatively, that they were not bound to answer any ques- 
tions or produce any documents vdiich related to a subject matter 
as to which the Commonwealth Parliament had no power to legis- 
late, or which were not relevant to the terms of the Commission : 
Colonial Sugar Refining Co, Ltd. v. Attorney-General {Common- 
wealth) and others, (1912) 15 C.L.R., 182. 

On the 4th October 1912 the Court, consisting of the Chief 
Justice, and Barton, J. (Isaacs and Higgins, JJ. dissenting) made 
an interim order the effect of which was that the Company was not 
to be required to answer questions or produce documents relevant 
only to (1) the internal management of the affairs of the Company ; 
(2) the operations of the Company outside the Commonwealth, 
except so far as they related to the conditions of carrying on the 
sugar industry, irrespective of the persons by^ whom it was carried 
on ; (3) matters relating to the value of particular parts of the 
property of the plaintiff Company, except such parts as were actually 
and directly^ employ^ed in the production of sugar vdthin the Com- 
monwealth ; (4) details of salaries paid to officers of the plaintiff 
Company, except so far as they were relevant to the actual cost 
of such production and management. 

It was held by the High Court that the Colonial Sugar Refining 
Company was entitled to relief not on the ground of the inv^alidity 
of the Royal Commission Acts for the four learned Judges all took 
the view that these Acts were within the legislative po'wers of the 
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Commonwealth Parliament, but because, in the opinion of the 
Chief Justice and Barton, J., an attempt was being made to exercise, 
under cover of these Acts, powers which were not and could not be 
conferred on them. It was held that the powers actually and 
validly so conferred did not extend to inquiry into the internal or 
domestic management of the a&irs of a company created under 
State laws, and that it was only as to its operations in matters 
within the area of the Federal power that regulations could be 
validly made by the Commission. The two learned Judges whose 
opinion prevailed were of opinion that the power of the Common- 
wealth Government to hold an inquiry by commission exists only 
as incidental to powers presently vested in the Commonwealth by 
the Constitution, and that the mere fact that these powers might, 
by means of the machinery pro^dded by the Constitution Act be 
extended to other subjects such as some into which the Commission 
had proposed to inquire, did not authorize inquiry into such subjects. 

Mr. Justice Isaacs and Mr. Justice Higgins on the other hand 
were of opinion that the Commonwealth Parliament possessed the 
right to legislate for the purpose of obtaining information on exist- 
ing matters which might form the subject of amendments to the 
Constitution. They based this conclusion on the construction of 
the Constitution Act itself. They were further of opinion that 
since, as the rest of the Court agreed with them in holding, the 
Royal Commission Acts were not ultra vires, it was impossible to 
pronounce in advance that the questions sought to be put might 
not prove relevant to matters which were held by all the Judges 
to be proper subjects of inquiry. 

Appeal to the Privy Council. 

It is only in exceptional cases that a question of this nature 
can be submitted to the King in Council. In the present case the 
High Court took the exceptional course of so certifying. The reason 
was that the four Judges of that Court who heard the case were 
equally divided and that under a statutory power, relating to cases 
in which that Court is exercising original jurisdiction, the decision 
was come to by the casting vote of the Chief Justice. 

The appeal was brought by the Attorney-General of the Com- 
monwealth and Professor Jethro Brown, the Chairman of the Royal 
Cominission. The grounds of the appeal were that although thb 
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High Court judgment had not declared the Royal Commission Act 
unconstitutional it had disallowed certain questions proposed to be 
put to the witness representing the Colonial Sugar Refinery Co. 
It was contended that as the Act had been declared valid by the 
Court the Commission could legally question vdtnesses as to the 
internal domestic management of the affairs of the Company created 
by State law. Two sections of the Constitution were relied on by 
the appellants in support of their contention. One being section 51 
(xxxix.) relating to the incidental power of the Federal Parliament 
and the other being section 128 relating to the amendment of the 
Constitution. 

In the result, the appellants, the Commission and the Common- 
wealth, suffered a greater defeat in the Privy Council than they had 
sustained in the High Court. In the High Court certain questions 
were disallowed whilst the Act itself was declared vahd. In the 
Privy Council the whole of the Royal Commission legislation was 
declared to be unconstitutional and void. 

The Amending Power in Aid. 

It had been held by Mr. Justice Isaacs and Mr. Justice Higgins 
that the inquiries directed by the Commission might well be relevant 
to the question of the desirability of a change of the Constitution 
which might take place either under the express provision of section 
128 ; by special legislation passed under certain conditions and 
approved after a referendum in the States ; or possibly mider sub-head 
XXXVIII. of section 51, which enables the exercise by the Common- 
wealth, at the request or with the concurrence of the Parliaments 
of all the States directly concerned of any power whicn could at the 
establishment of the Constitution be exercised only by the Parlia- 
ment of the United Kingdom or the Federal Council of Australia. 
But their Lordships thought that the answer to this argument 
given in the judgments of the Chief Justice and of Mr. Justice 
Barton was conclusive. No such power of changing the Constitu- 
tion, and thereby bringing new subjects within the legislative 
authority of the Commonwealth Parliament, had been actually 
exercised, and until it had been it cannot be prayed in aid.'’ 

Incidental Power to Aid Actual Legislation. 

Nor in their Lordships opinion was the question carried further 
by sub-section (xxxix.) of section 51 of the Constitution which 
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declares to he -within the legislative capacity of the Central Parlia- 
ment '' matters incidental ’’etc. “ These words,” said Lord Hal- 
dane, L.C., '' do not seem to do more than cover matters which are 
incidents in the exercise, of some actual existing power, conferred 
by statute or by the common law.” 

Federal Authority over Individuals. 

Their Lordships were of opinion that compulsion to answer some 
of the questions submitted to the witness for the corporation involve 
'' a serious interference with liberty.” Such problems as the follow- 
ing were raised : — To what extent could Federal laws be passed 
interfering with liberty ? To what extent could the Royal Com- 
mission inquisitorial authority be based on the Federal incidental 
power ? How and in w^hat manner may that incidental power be 
exercised ? Can there be a general and comprehensive exercise of 
the incidental power as in the Royal Commission legislation under 
revie-tv or must each exercise of the power be associated with or 
form part of some specific Act of Parliament within the legislative 
authority of the Commonwealth ^ On these points the judgment 
of the Privy Council is most interesting and important. Lord 
Haldane, L.C.. said * — ‘‘ The authority over the individual sought 
to be established by the Royal Commission Acts, the new offences 
which they create, and the drastic powers which they confer, cannot, 
in their Lordships’ opinion, be said to be incidental to any power at 
present existing by statute or at common law. A Royal commission 
has not, by the laws of England, any title to compel answers from 
witnesses, and such a title is therefore not incidental to the execu- 
tion of its poAvers under the common law. And until the Common- 
wealth Parliament has entrusted the Royal commission with the 
statutory duty to inquire into a specific subject, legislation as to 
which has been, by the Federal Constitution of Australia assigned, 
to the Commonwealth Parliament, that Parliament cannot confer 
such powers as the Acts in question contain, on the footing that they 
are incidental to inquiries Avhich it may some day direct.” 

That is to say their Lordships held that the incidental power 
to legislate authorizing inquiries respecting trade and commerce 
must be exercised by or in connection with or as a part of or incident 
of actual legislation relating to trade and commerce ; that the prin- 
cipal power over trade and commerce' being confined to inter-state 
and external transactions the ancillary power of inquiry would have 
to be limited and restricted to inter-state and external commerce 
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and that the Federal Parliament could not in the pretended exercise 
of authority over inter-state and external commerce direct an 
inquiry trenching on the sphere of the internal and domestic trade 
and commerce of a State. With reference to such matters as 
patents of course the Federal power is complete and absolute in ail 
parts of the Commonwealth, free from any inter-State limitation 
or restriction. But it would appear that the incidental power to 
legislate authorizing inquiries respecting patents mast be exercised 
by or in connection with or as part of an Act relating to patents. 
And so on through the whole range of legislative powers confided 
to the Commonwealth Parliament. 

This seems to be the result of the judgment of the Privy Council. 
The Lord Chancellor, in continuing judgment, said : — '' Ha\fing 
arrived at this conclusion, their Lordships do not think that the 
Royal Commissions Acts in the form in which thev stand, could, 
without an amendment of the Constitution be brought within the 
powers of the Commonwealth Legislature. Their Lordships hesitate 
to differ from judges with the special knowdedge of the Australian 
Constitution, which the learned Judges of the High Court, and 
not least, the Chief Justice and Mr. Justice Babton, possess but 
the question they have to decide depends simply on the interpreta- 
tion of the language of an Act of Parliament, and in the present case 
they have formed a definite opinion as to the interpretation %vhich 
must be placed on the words used. Without re-drafting the Royal 
Commissions Acts and altering them into a measure with a different 
purpose, it is, in their Lordships opinion, impossible to use them as 
a justification for the steps which the Royal Commission on the 
Sugar Industry contemplates in order to make its inquiry effective. 
They think that these Acts were ultra vires, and void, so far as they 
purported to enable a Royal commission to compel answ^ers generally 
to questions, or to order the production of documents, or otherwise 
to enforce compliance by the members of the public with its requisi- 
tion.” Per Lord Haldane, L.C., (1914) App. Cas., at p. 237. 

For further observations in this case see p. 190, supra. 
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PROPOSED CONSTITUTIONAL AMENDMENT 
RELATING TO TRUSTS AND COMBINES. 

On the 26th April, 1911, a proposal to add the following new 
sub-section to section 51 of the Constitution was submitted to the 
people by Referendum. 

51 (xL.). Combinations and monopolies in relation to pro- 
duction, manufactiires, or supply of goods or services.” 

This amendment failed to secure the necessary statutory 
majority. For particulars of voting, see swpra, p. 21. 

On the 31st May, 1913, the same proposed new sub-section was 
again submitted to the electors by Referendum and was again 
rejected, p. 22. 

Present Commonwealth Powers. 

By its authority under section 51 (i.) to make laws with respect 
to Trade and commerce between the States and with other coun- 
tries,” the Federal Parliament has full power to prohibit any trust 
or combine interfering with or restraining or monopolizing such trade 
and commerce. Its power over inter-state and external trade and 
commerce is as complete and absolute as the British Parliament 
can confer. The direct trade and commerce power carries with it 
a necessary and incidental power to prohibit any combination that 
would prevent or reduce the free flow of inter-state and external 
trade and commerce. 

Trusts and Combines. 

The proposed new Federal power is not limited to the control of 
trusts and combines in trade and commerce, such as the buying 
and selling of goods. It is something more than that. It compre- 
hends the production, manufacture and supply of goods, and the 
supply of services. There is no need for any such constitutional 
alteration ; the Federal Parliament has at present an abundance 
of power to prohibit, suppress, and destroy trusts, combines and 
engaged in, restraint of or to the detriment of Commonwealth trade 
and commerce. 


During the term of the second Dbakin Administration (1906) 
and the Deaeiix-Cook Administration (1909-1910), legislation known 
as the Australian Industries Preservation Acts was passed dealing 
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with the trusts, combines and monopolies. This legislation began 
A^ith the Act of 1906 which is hereafter referred to as the Anti- 
Trust Act ” and it was followed up by Acts amending and improving 
it which were passed in 1907 and 1909, and a further one in 1910 
during the term of the Fisher Labor Ministry. 

Increased Stringency of the Law. 

In this legislation the onus of proving intent to restrain trade 
to the detriment of the public or to injure an industry, was cast on 
the Crown. In 1910, under Labor rule, an amendment of the Act 
was carried, with the concurrence of all parties, by which the accused 
is required to prove that a combine is not to the detriment of the 
public and that a restraint is not unreasonable. 

Coal Vend Prosecution. 

The eihcacy and constitutionality of this legislation was tested 
in the celebrated suit brought by the Attorney- General of the 
Commonwealth against certain coal proprietors in New South Wales, 
known as the Coal Vend, and certain shipping companies. The suit 
was ordered in 1909 whilst Mr. P. M. Glynn was the Attorney- General 
of the Deakin-Cook Administration : The King and the Attorney- 
General of the Commonwealth v. Associated Northern Collieries 
and Associated Steamship Companies, (1911) 14 C.L.R., at p. 387. 

It was an action against forty defendants, of whom sixteen were 
individuals, twenty-two were ordinary corporations, and two were 
commercial trusts. 

The action was brought for several alleged violations of the Act 
between 24th September 1906, and 4th June 1910. The defendants 
consisted of two main groups, the colliery defendants and the 
shipping defendants. The first comprised all the proprietors of 
coal mines in the Newcastle and Maitland districts of New South 
Wales. The second comprised the inter-state shipping companies. 
The allegations against the defendants were that after the Act came 
into operation they entered into an express contract in relation to 
inter-state trade and commerce, with intent to restrain that trade 
and commerce to the detriment of the public : (1911) 14 C.L.R., 387. 

It was alleged that the defendants monopoHzed, or attempted 
to monopolize ; that they combined and conspired to monopolize 
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the trade and commerce in Maitland and Newcastle coal, with intent 
to control, to the detriment of the public, the supply and price of 
coal to persons engaged in the inter-state trade. 

The alleged detriment to the public consisted in the practical 
abolition of competition in the sale of coal ; the excessive, arbitrary 
and capricious prices charged to consumers ; the restriction of their 
opportunities of choice ; difficulties in obtaining particular classes 
or grades of coal they desired ; and delays in obtaining deliveries 
of coal. The defence was, in effect, a denial of all that was alleged 
against the defendants. 

The Vend Convicted. 

In the course of his judgment, Mr. Justice Isaacs said that he 
found, as a matter of fact, that coal under the Vend agreement 
could only be supplied by colliery proprietors to inter-state consumers 
through the intervention of the shipping companies ; that by the 
agreement the supply of coal was limited, and the price of coal was 
enhanced, and the public had to pay excessive prices, through which 
the defendants realized unreasonable profits. In very nearly every 
charge in that indictment against the defendants, His Honor found 
against them, and convicted them of the several offences proved 
He said that the contract and combine between the defendants 
were in restraint of inter-state trade, interfered with its freedom, 
and tended to its monopoly. 

In the result of tJiis gigantic action, thirty-seven of the defen- 
dants were fined £500 each, aggregating £18,500, and they were 
further ordered to pav the costs of the action. It is 'estimated that 
the costs of the Crown alone will exceed £10,000, and the costs of the 
defendants cannot be much less. Per Isaacs, J., 14 C.L.E., 387. 

Appeal to High Court. 

The coal mine proprietors paid the penalties and costs awarded 
against them, but the shipping companies appealed to the High 
Court against the decision. The shipowners succeeded in upsetting 
the conviction but they succeeded only on the ground that the case 
against them had not been proved. The decision given by Mr. Jus- 
tice Isaacs was not upset on the ground of the inadequacy of either 
the Constitution or the Federal Anti-Trust law. 

One passage in the judgment of Mr. Justice Isaacs is particu- 
larly important : — ‘‘ Defendants intended to efface competition in 
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every form — comj'^etition of ^production, which is only material here 
as bearing on the inter-state trade in the article when produced, 
and competition of carriage. They intended to grasp into one 
huge hand the whole inter-state supply of Newcastle coal.’’ This 
passage is quoted, to show that the Federal authority does extend 
to production and manufacture when there is such restriction as to 
interfere "v^dth the free flow of commerce between the States. The 
decision of Mr. Justice Isaacs was not reversed on that ground but 
on other grounds. 

The High Court held that the vend agreement w^as a lawful 
and even a laudable transaction which was intended to o|)erate and 
did operate to the advantage and not to the detriment of the public 
at large, notvdthstanding that it was intended to operate and did 
operate to raise the price of coal. 

The following passages from the judgment of the Chief Justice 
indicate the turning point of the case : — 

“ We proceed, then, to consider whether an intention to cause 
detriment to the public should be inferred from the acts of the 
defendants consequent upon the agreement. The detriment 
primarily relied upon by the Crown is what is called an unreasonable 
increase in the price of coal in the inter-state market, and the sug- 
gested intent is an intent to obtain arbitrarj^ and unreasonable prices 
for coal for the benefit of both the vend and the shipowners.’' 

. . . “ The first point made for the Crown is that the prices fixed 

by the vend for coal, f.o.b., for the year 1907 and following years 
were in fact unreasonable and exorbitant, from which we are asked 
to infer detriment to the public, and also a common intent to cause 
such detriment.” . . . “ We are bound to decide the case upon 

the evidence, and upon that e\ddence w’e are of opinion that the 
Crown has failed to prove any intent on the part of the appellants 
to cause detriment to the public. This disposes of the case as regards 
penalties. W’^e are also of opinion that the Crown has failed to prove 
any actual detriment to the public. This disposes of the claim to 
an injuction under section 10 ” : Adelaide B,8. Co. Ltd. ( Appellant) 
V. The King and the Attorney- General of the Commonwealth {Bespon- 
dent), (1912) 15 C.L.R., at p. 94, 96, 103. 

Appeal to Privy Council. 

This decision was confirmed by the Privy Council on appeal, 
(1913) A.C., 781 ; (1914) Mews, at p. 39. 
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The Privy Council held that a contract is not an offence at 
common law, even if unenforceable, merely because it is in restraint 
of trade ; to make any such contract or combination unlawful it 
must amount to a criminal conspiracy. A contract in restraint of 
trade which is unenforceable at common law is not necessarily 
detrimental to the pubhc within the meaning of the Australian 
Industries Preservation Acts, and the parties to such contracts wiU 
not be taken to have intended a detriment, either because they 
intended to limit competition, or to raise prices. An intention 
to charge excessive or unreasonable prices must be proved, and 
the onus of showing that any contract is calculated to raise prices to 
an unreasonable extent lies on the party alleging it. The appeal of 
the Commonwealth was dismissed. 

Efficacy of Anti-Trust Legislation. 

The then Attorney- General (Mr. W. M. Hughes) doubted the 
efficacy of Eederal legislation as it stood. In the experience of 
mankind through all ages of history it has been found that the only 
effective way known to Legislatures has been to prohibit wrong- 
doing, and if it be persisted in, to punish the wrong-doers. If, 
notwithstanding the prohibition, wrong is done, the wrong-doer 
should be punished with greater and increasing severity. Punish- 
ment is the necessary consequence of every infraction of the law, 
from the command, Thou shalt not steal,” right through the 
Decalogue. What more could any Act of legislation do, than is 
done by the Anti-Trust Act ? Its declaration is : ‘‘ Thou shalt 
not combine in restraint of trade ” : and it makes the penalty for 
the disregard of this prohibition £500 a "day for a private individual, 
and £1,000 a day for a corporation ; and, if necessary, imprison- 
ment of individuals may be imposed. 

Attempts to minimize the effect of the Anti-Trust Act may be 
attributed to the desire to suggest some new-fangled remedy such 
as nationalization or socialism. The Eederal Parhament has now 
no power to adopt such remedies, except in connection with 
Commonwealth services, and it may be that the minimizing of 
the value of Mr. Justice .Isaacs’ judgment is done to bolster up 
the demand for an amendment of the Constitution in that direction. 

Trusts and Combines within a State. 

It has been objected that trusts, combines and monopolies 
operating wholly within any one State are not interfered with by 
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the Anti-Trust Act. The reply is that the laws of the several 
States must deal with them. The Government and Legislature of 
Victoria are able to deal with the alleged brick combine, or any other 
combination in restraint of trade. If there were a serious grievance, 
and the Victorian Parliament did not remedy it, the people of the 
State would insist on something being done. To say that Common- 
wealth legislation is necessary is to reflect on the competence and 
willingness of the Governments and Parliaments of the States to 
legislate for the regulation and suppression of State trusts and 
monopolies carried on within their respective boundaries. No 
Upper House in Australia has ever rejected a Bill dealing with trusts, 
combines and monopolies, A great deal of what has been said 
about the brick combine and others is mere exaggeration — an 
attempt to create alarm. 

Production of Goods. 

We now proceed to discuss the proposed extension of Federal 
power over trusts and combines engaged in the “ production of 
goods.” This expression is e^ddently quite vide enough to include 
all the primary industries yielding raw material, such as the pastoral, 
agricultural, horticultural, mining, fruit-grooving, and dairying 
interests. Any agreement, understanding or custom regulating the 
mode, method, time, or place, or conditions or selling prices of raw 
materials the products of such industries, might be declared to be 
criminal conspiracy punishable by fine or imprisonment, whether 
such arrangement was detrimental to the public interests or not. 
This power is to be given without reference to any State boundaries 
and regardless of any question whether the production contem- 
plated has any effect on inter-state or outside trade and commerce 
or whether the volume or flow of such trade and commerce is affected 
or not. 

Manufacture of Goods. 

This expression is evidently intended to extend the Federal 
authority to secondary industries such as factories and establish- 
ments where labour is employed to convert or treat raw materials 
the products of primary industries such as wood, metal and machine 
works ; food and drink supplies ; clothing, textile fabrics, and 
fibrous material ; books, paper, printing, and engraving ; vehicles 
and fittings ; saddlery and harness ; ship-building and fittings 
furniture and bedding ; bricks, chenaicals and dye products ; 
•surgical and scientific appliances ; time pieces, jewellery and plated 
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ware ; heat, light, and energy ; leather-ware, saddlery and harness ; 
wares and products not otherwise enumerated. This power is to 
be given without reference to any State boundaries and regardless 
of any question whether the manufacture contemplated has any 
effect on inter-state or outside trade and commerce or whether the 
volume and flow of such trade and commerce is increased or dimin- 
ished. 

Federal Power over Production and Manufacture. 

At present the Federal Parliament has no control over pro- 
duction or manufacture within a State which has no relationship 
with external or inter-state trade : Knight's Case, (1894) 156 U.S. 
Rep 1. The Federal Parliament, however, has powder to prevent 
restraint of, or monopoly of production and manufacture so far as it 
interferes with the flow or freedom of inter-state and external trade. 
Pennsylvania Sugar Refining Com'pany v. American Sugar Refining 
Company, 166 Fed. Rep., at p. 254. 

The last named Company was successfully prosecuted because 
it attempted, by controlling manufacture, to control the operations 
of a rival manufacturing Company by limiting the volume of exports 
from Pennsylvania to other parts of the United States of America. 

That case shows that if a prosecution were instituted under 
similar circumstances against some of our Australian companies and 
the same facts weie proved, the prosecution would in all probability 
be as successful in Australia as it was in America. It has thus 
been clearly estabhshed that if any contract goes beyond the limits 
of intra-state trade and controls the disposition of manufactured 
articles across State lines, it directly affects inter-state commerce 
and thus may contravene the Federal laws. 

It is submitted that this limited and well balanced control 
over production and manufacture to the extent to which it aflects 
inter-state and external trade, is quite sufficient and that there is no 
necessity for the proposed amendment giving the Federal Parlia- 
ment control over production and manufacture in the general manner 
■without reference to inter-state trade. If this power were granted, 
it would authorize the Federal Parliament to regulate every form 
of production and manufacture. The power being vested in the 
Commonwealth would practically be denied to the States. It would 
follow as the ine-vitable result that the duty would devolve on the 
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Federal Parliament to regulate all these delicate, multiform, and vital 
interests — interests which in their nature are and must be local in 
all the details of their successful management. . . . The demands 

of sucli supervision would require, not uniform legislation generally 
applicable throughout Australia, but a swarm of statutes only 
locally applicable and utterly inconsistent. An 5 ^ movement towards 
the establishment of uniform rules of production in this vast con- 
tinent, vdth its many different climates and opportunities, would 
only be at the sacrifice of the peculiar advantages of a large number 
of localities in it. See judgment of the Supreme Court of the United 
States in KmgMs Case, (1894) 156 U.S. Pep. at p. 1 . 

Supply of Goods. 

These words are special and peculiar. Do they mean the bumng 
of goods as veil as the selling of goods ? It is to be noted that 
the words “ trade and commerce ” are not used in connection with 
this proposed power. It does not say that the Federal Parliament 
shall deal with tiusts, combines and monopolies in tiade and com- 
merce but in the supply of goods.'’ 

The new power may be different from the ordinary trade and 
commerce power. If it means the same, why were different words 
used ? If it means the same then there is no addition to the trade 
and commerce power except that it applies to the domestic trade 
and commerce of a State as well as to inter-state aiid external trade 
and commerce. It may be intended to apply only to the case of 
persons who do not produce or manufacture goods but who only 
buy and collect them, say in an em|)orium or market for re-sale. 
It is apparently not intended to regulate the huving of goods only 
but the selling of the same. This new form of ^vords will lead to 
interminable misunderstandings and confusion in attempts to inter- 
pret them. ^ 

PROPOSED CONSTITUTIONAL AMENDMENTS RELATING TO 

MONOPOLIES. 

On 26th April 1911, the following proposed new section to follow 
section 51 of the Constitution was submitted to the people by 
Referendum. 

51a When each House of the Parliament, in the same session, has by 
Resolution declared that the industry or business of producing or supplying 
any specified goods, or o'f supplying any specified services, is the subject of 
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a monopoly, the Parliament shall have power to make laws for carrying on 
the industry or business by or under the control of the Commonwealth, and 
acquiring for that purpose any property used in connexion with the industry 
or business on just terms ” 

This proposed amendment failed to secure constitutional 
ratification : supra, p. 21. 

On 31st May 1913 the following proposed new section to follow 
section 51 was submitted to the people by Eeferendum : — 

“ 51 A (1) When each House of the Parliament, in the same session, 
has by Eesolution, passed by an absolute majority of its members, declared 
that the industry or business of producing, manufacturing, or supplying any 
specified services, is the subject of a monopoly, the Parliament shall have power 
to make laws for carrying on the industry or business by or under the control 
of the Commonwealth, and acquiring for that purpose on just terms any 
property used in connexion with the industry or business. 

“ (2) This section shall not apply to any industry or business conducted or 
carried on by the Government of a State or any public authority constituted 
under a State.” 

This amendment failed to secure constitutional ratification : 
supra, p. 22. 

Present Commonwealth Powers. 

The power of nationalizing industries is now possessed by the 
States. The Commonwealth can start industries in connection with 
the exercise of its enumerated powers, and for the purposes intended : 
as, for instance, under the power relating to defence, the manufac- 
ture of arms, ammunition, and other articles for the defence of the 
Commonwealth can be undertaken. 

Proposed Alteration, 

The object of the proposed amendment is to enable the Federal 
Parliament to acquire any industry whatsoever carried on by private 
enterprise. Parliament is to be the sole judge of what is a monopoly. 
If each House of Parliament, in the same session, by a mere resolu- 
tion, passed by an absolute majority of the members, declares an 
industry or business of producing, manufacturing, or supplying 
any specified goods or of suppl 3 dng any specified services, is the sub- 
ject of a monopoly, then Parliament can nationalize it. 

It will be noticed on the face of the proposal that it is not 
restricted to any undertaking of a Federal, or Australian, or inter- 
state character, but is applied to any occupation, or business, or 
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calling, or industry, for producing, manufacturing, or supplying 
services, regardless altogether of the magnitude or extent of the 
industry or business affected. It is not, therefore, intended to 
grapple with far-extending Australian monopolies. No such limita- 
tion is included in the proposal. The smallest and most insignificant 
alleged monopoly may be dealt with as well as services of the widest 
and most far-reaching character. 

The next observation is that the proposed amendment is to be 
applied to the following cases, viz. : — 

(1) Any producing industry or business. 

(2) Any manufacturing industry or business. 

(3) Any industry or business supplying any specified services. 

Declaration of a Monopoly. 

Then the amendment provided that any business or industry 
of the foregoing descriptions whether engaged in primary production , 
secondary manufactures, or supplying services, may be declared a 
monopoly on the two Houses of Parliament concurring ; and when 
it is so declared to be a monopoly by the two Houses, Parliament may 
have power to make laws for the regulation of such industry or 
business, placing it under the control of the Commonwealth, and 
to acquire for such purpose any property used in connection with it. 

“ Monopoly ” is the most important word in the whole clause ; 
and there is no attempt at definition, it being apparently left to 
the absolute, unrestricted, arbitrary will of Parliament. There are 
no words of limitation showing whether such monopoly is intended 
to be such as may be to the detriment of the public, or whether it 
may include a beneficial monopoly. 

Vesting Business in the Commonwealth. 

The proposed amendment also gives power to vest such trade, 
calling, or business, either exclusively in the control or jurisdiction 
of the Commonwealth, or concurrently, and in competition with, 
private enterprise. It would probably be much better to take 
over a business altogether, rather than engage it in ruinous cut- 
throat competition. Where there is reserved, as an act of grace, 
the right to compete with the Government,- the probabilities are 
that the Government will make the pace so hot and strong, and of 
such a cut-throat and ruinous character, that private enterprise 
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will soon be driven out of the field. So that, even if a concurrent 
right be reserved to the public, it vdll be a bare right, w'hich, in all 
probability, will not long continue to be exercised. 

General Effect of the Power. 

Taking the form and substance of the proposed constitutional 
amendment, it may be generally described as an attempt to enable 
the Commonwealth Government to become producers, traders, manu- 
facturers, carriers, and purveyors of services generally in competition 
with, or to the exclusion of private enterprise. 

Declaratory Power of Parliament. 

Objection is taken to the form of this grant of power, as one 
altogether out of place in a Federal Constitution, because of the 
absolute declaratory or interpreting authority 'which is vested in the 
Parliament. It is |)roposed to give Parliament, not only authority 
to exercise the power, but also to act as its own interjneter of the 
power ; in that respect, of course, it violates the fundamental 
principle of our Constitution, and, indeed, of every other Federal 
Constitution. 

In giving the two Houses declaratory or interpreting authority 
to say whsit constitutes a monopoly, we violate this federal principle 
of distribution. The effect whether intentional or otherwise, will 
be to grant to the Central Government more powder than may be 
deemed necessary even by the advocates of the concession. The 
power, therefore, will lack certainty and definiteness, because the 
two Houses may hereafter concur in declaring some business, calling, 
or occupation connected with production or manufacturing, to be a 
monopoly, when, in truth and in fact, it may not be a monopoly, either 
in the common law definition, or the common- sense definition of 
the term. 

Condition of Nationalization. 

According to the Bill, the only condition attached to the exercise 
of this power is that, in taking over the control of a business branded 
as a monopoly, any property used in connection therewith may be 
acquired on '' just terms.’’ The Commonwealth Government, in 
so taking over a business or calling from a private individual, firm, 
or corporation, are under no obligation to give equitable compensa- 
tion for the loss of the business — ^for the good-will or the income — 
for the earning power of the business ; all that the Government 
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have to do, is to give compensation for the bare loss of the property 
used in connection with the business. But this proj^erty ma}" not 
be the most valuable asset , there may bo a large amount of capital 
used in connection with the business, but what the persons interested 
in the deprivation vdll suffer most, may be, not merely the loss of 
the \dsible property, but the loss of the good-vill, the means of carry- 
ing on the trade, or the trade connection, and, above all, the oppor- 
tunity to carry on a business which they expected to be a])ie to 
carry on freely in a free country. 

Loss of Freedom. 

If this amendment be at any time carried, Australia mil no 
longer be a free country in which to carry on a business mth the fall 
assurance that there will be no such thing as confiscation possible at 
the hands of the Commonwealth. The most valuable business 
might be conhsch^ted under the sham or pretence of giving compen- 
sation for a property, no compensation whatever being given for 
the loss of the business itself. 

Limited Compensation. 

A business may have been built up) b}' years of hard work, 
industry, and perseverance, or it may have been handed down from 
one generation to another in a family ; and yet it may he taken 
away v^nthout any compoensation for the loss of any trade mark, 
trade right, or trade interest. 

If this power were once vested in Parliament it would be held 
in terror em over the whole of the business community of Australia 
engaged in ev^'ery calling and occupation, whether producing, manu- 
facturing, or service rendering. Business people would be under con- 
tinual apprehension that when they had worked up their business 
to a high paitch of success the Commonwealth Government might 
pounce upon them at any time and call upon them to stand and 
dehver in the terms of this Bill. 

Extension of Government Functions. 

The next objection to the proposals is that it seeks a grant of 
power in connection ^vuth trading, manufacturing, and service- 
rendering concerns, tiie exercise of which would exceed the true 
functions of the Federal Gov^ernment. Governmental interference 
with pjrivate callings and priv^ate enterprise should be confined to 
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the regulation and control of private enterprise and industry, and 
should not be exercised to supersede or destroy them. 

Power of State Parliaments, 

It cannot be urged that the State Parliaments have not the 
power to deal with most of the alleged monopolies. They have the 
power to deal with any class of trade or business coming within the 
meaning of public utilities, and which it might be advisable to con- 
vert into Government institutions. 

The State Parliaments possess that power, and where it is 
necessary that it should be exercised, it may be exercised more 
judiciously by a State than by the Commonwealth Government. 
Because they could deal with the matter on a limited and judicious 
scale rather than on the wide, gigantic scale on which it is proposed 
to deal with such matters under the Bill of 1913. 

The Purposes of Federation. 

So far as is necessary for the purpose of carrying out the true 
object and purposes of Federation, Parliament already possesses 
abundance of power under the Constitution as it stands. The whole 
history of Federation up to the present time shows that Parliament 
has been disposed to freely exercise, not only the direct grant of 
power conferred upon it under the Constitution, but also the powers 
incidental to the express and direct powers conferred upon it. If 
there were any defect in the Constitution as it stands, in the matter 
of the powers conferred on Parliament, there might be some justi- 
fication for an amendment of the Constitution to increase the Federal 
powers. 


REVOKED CONSTITUTIONAL REFERENDA. 

On the 15th July, 1915, on the advice of the Fishek (Labor) 
Government, the House of Representatives and the Senate passed 
a Bill for the submission -to the electors of proposed laws to amend 
the Constitution in regard to the legislative powers of the Common- 
wealth Parliament. The proposed amendments differed somewhat 
from those submitted to the electors in the years 1911 and 1913. 

Corporations. 

It was proposed to specifically exclude municipal and govern- 
mental corporations, from the proposed amendments of April 1911 
and May, 1913. 
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Industrial Matters. 

It was proposed to alter the former amendments by inserting 
words to read as follows : — “ Including (a) Labour, (b) employment 
and unemployment, (c) the terms and conditions of labour and 
employment in any trade, industry, occupation, or calling, (d) the 
rights and obligations of employers and employees, (e) strikes and 
lock-outs, (/) the maintenance of industrial peace, {g) the settlement 
of industrial disputes.’’ 

Railway Disputes. 

It was proposed to insert after paragraph (xxxv.) of section 51 
the following paragraph : — (xxxv. (a) ) “ Conciliation and arbitra- 
tion for the prevention and settlement of industrial disputes in 
relation to employment in the railway service of a State.” 

Trusts and Combines. 

It was proposed to alter the form of the proposed amendment, 
making it read as follows : — “ (xl.) Trusts, combinations, monopo- 
lies, and arrangements in relation to (a) the production, manufac- 
ture, or supply of goods, or the supply of services, or (b) the owner- 
ship of the means of production, manufacture, or supply of goods, 
or supply of services.” 

Monopolies. 

The former proposed amendment (p. 615) was altered by adding 
the following words : — passed by an absolute majority of its mem- 
bers,” and an additional sub-section was inserted to the effect that 
the section was not to apply to any industry or business conducted 
or carried on by the Government of a State, or any public authority 
constituted under a State. 

An Act was passed to provide for com|)ulsory voting in connec- 
tion with the Referenda proposals to be submitted to the electors 
during the year 1915, declaring that it should be the duty of every 
elector residing within five miles of a polling place to recoid his vote 
at the Referenda to which the Act applied, and making non-compli- 
ance with the duty an offence punishable by a fine of £1. Owing, 
however, to the critical state of public affairs and the disturbed state 
of public opinion throughout the country, arising from the great 
European War, it was decided by the Labor Government of which 
Mr W M. Hughes was then Prime Minister to abandon the proposed 
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Referenda. Accordingly on the 15tli November, 1915, an Act was 
IDassed pro\nding for tlie withdrawal of writs issued by the Governor- 
General for the submission of the proposed laws to the electors. 

Exclusive Powers of the Parliament. 

52. The Parliament shall, subject to this Constitu- 
tion, have exclusive power to make laws for the peace, 
order, and good government of the Commonwealth 
with respect to — 

(i.) The seat®® of government of the Common- 
wealth, and all places®^ acquired by the 
Commonwealth for public purposes ; 

(ii.) Matters relating to any department ®“ of the 
public service the control of which is by 
this Constitution transferred to the Execu- 
tive Government of the Commonwealth : 

(iii.) Other®® matters declared by this Constitution 
to be within the exclusive power of the 
Parliament. 

§ 93. “ SEAT OF GOVERNMENT.” 

LEGISLATION. 

Seat oe Government Act 1908. 

Seat of Government Acceptance Act 1909. 

Seat of Government Administration Act 1910. 

See notes of section 125. 

§94. “PLACES ACQUIRED.” 

LEGISLATION. 

Land Acquisition Act 1906-1916. 

It may be assumed that although this section refers to “ places 
acquired ” it comes within the meaning of the power granted by 
the Constitution, section 51 (xxxi.), “ To acquire property for public 
purposes.” See notes to section 51 (xxxi.) supra. 
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These words places acquired for public purposes ” are, with 
material variances evidently adopted from the United States’ 
Constitution which empowers Congress to '' exercise exclusive legis- 
lation ” over the district which by cession and acceptance should 
become the seat of Government of the United States, and over 
all places- purchased by the consent of the Legislature of the State 
in which the same shall be, for the erection of forts, magazines, 
arsenals, dockyards, and other needful buildings.” It has always 
been held that this provision vests the political jurisdiction and 
dominion in the union, so that such places are federal territory as 
well as federal property. But it has also been held that the j)rcvision 
only applies to places acquired with the consent of the State ; and 
that where the United States acquire land by compulsory taking 
from a State or private owner, or by purchase from a private owner, 
the general jurisdiction of the State is not ousted. See Fort Leaven- 
worth RB. Co, V. Loive, 114 U.S., 525 ; Willoughby on the Constitu- 
tion of the United States, p. 

In the case of R. v, Bamford, (1901) 1 N.S.W. S.R., 337, the 
Supreme Court of New South Wales held that the post office, which 
had become vested in the Coinmonw^ealth under section 85 of the 
Constitution, w^as a place acquired by the Commomvealth ” 
within the meaning of this section, over wiiich the Common w^ealth 
had exclusive control and that the Parliament of New South Wales 
was excluded from legislative jurisdiction over the x>l^ce. But a 
majority held that, by virtue of section 108 of the Constitution, the 
laws of New South Whales as existing at the date of the acquisition 
continued in force in the place until altered by Federal legislation, 
and that the administrative powers of the State and the jurisdiction 
of the State Courts continued in the same w^ay, and therefore a 
conviction for stealing a letter from the post office contrary to State 
law w^as confirmed. Stephens, J. dissenting, thought that, on the 
American analogy, the whole political jurisdiction of the State 
was ousted and tire conviction could not bo sustained under State 
law. 


It is submitted that the ground of tlris decision cannot be sup- 
ported ; and that land acquired hy the Commonw^ealth, either under 
section 85 of the Constitution or under the powder conferred by sec- 
tion 51 (xxxi.) to acquire property for public purposes, does not 
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become Federal territory like the Seat of Government, and it does 
not cease to be territory of the State. 

§95. ‘‘ANY DEPARTMENT TRANSFERRED.” 

The provisions made by the Constitution for the transfer of 
certain State Government departments and services and the rights 
of transferred officers are not grouped together but are to be found 
in scattered sections. Section 52 (ii.) vests in the Commonwealth 
exclusive power of making laws for the decision of all matters 
relating to any department of the public serffice the control of which 
is transferred to the executive Government of the Commonwealth. 
Turning to section 69, under the heading “ Transfer of certain 
departments,” there is found a declaration that on a date or dates 
to be proclaimed by the Governor- General the departments of posts, 
telegraphs and telephones ; naval and mihtary defence ; Hght- 
houses and lightships, and quarantine are to be transferred to the 
Commonwealth. But the departments of customs and excise in 
each State became vested in the Commonwealth on its establish- 
ment, 1st January 1901. The rights and privileges of transferred 
officers are preserved by the Constitution, section 84, 

New Departments. 

The Constitution, section 64, provides that the Governor -General 
may establish new departments of State and appoint officers to 
administer them. 

Appointment and Removal of Civil Servants. 

Until Parhament otherwise provides by legislation, the Governor- 
General, on the advice of the Executive Council, has power to appoint 
and remove officers of the public service of the Commonwealth. 

Transferred Departments. 

This paragraph provides that transferred departments shall be 
in the exclusive control of the Federal Parliament, but is silent as 
to new departments created by Parliament such as Home AFairs 
and Territories and Works and Railways. There can be no doubt, 
however, that the Commonwealth power prevails with reference to 
new departments and services created by Commonwealth laws. 
Such departments and services are necessarily Federal and exclusive 
from the nature of the case. Per O’Cohkor, J., in Deakinv. Webb, 
(1904) 1 C.L.R., at p. 596. 
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§96. “OTHER MATTERS DECLARED TO BE EXCLUSIVE.” 

Legislation under this head includes the Customs and Excise 
Tariffs, the Bounty Acts, and Acts relating to territories under the 
control of the Commonwealth. See notes to section 51, paragraphs 
(ii.), (ni.), sujpm, and section 122. 


Powers of the Houses in Bespect of Legislation. 

63. Proposed®’^ laws appropriating revenue or 
moneys, or imposing taxation, shall not originate®® in 
the Senate. But a proposed law shall not be taken to 
appropriate revenue or moneys, or to impose taxation, 
by reason only of its containing provisions for the 
imposition or appropriation of fines or other pecuniary 
penalties, or for the demand or payment or appropria- 
tion of fees for licences, or fees for services under the 
proposed law. 

The Senate may not amend®® proposed laws impos- 
ing taxation, or proposed laws appropriating revenue or 
moneys for the ordinary annual services of the Govern- 
ment. 

The Senate may not amend any proposed law so 
as to increase^®® any proposed charge or burden on the 
people. 

The Senate may at any stage return to the House 
of Representatives any proposed law which the Senate 
may not amend,^®^ requesting, by message,^®® the omis- 
sion or amendment^®® of any items or provisions therein. 
And the House of Representatives may, if it thinks fit, 
make any of such omissions or amendments, with or 
without modifications. 

Except as provided in this section, the Senate shall 
have equal power with the House of Representatives in 
respect of all proposed laws. 
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§97. “PROPOSED LAWS.” 

The Senate has, by the Constitution, equal powers with the 
House of Representatives except with respect to : — 

( 1 ) Proposed laws or bills appropriating revenue or money or 
imposing taxation cannot originate in the Senate ; they must be 
introduced into the House of Representatives. 

( 2 ) It cannot amend any proposed laws or bills imposing taxa- 
tion strictly so called. 

(3) It cannot amend proposed laws or bills appropriating 
revenue or mone^^ for the ordinary annual service of the Govern- 
ment generally included in the Annual Appropriation Act. 

(4) It cannot amend any proposed laws or bills such as Railway 
or Works Bills or Old Age Pension Bills so as to increase any pro- 
posed expenditure charge or burden on the people. 

Whilst the Senate cannot amend any of these bills, it can, by 
a message to the House of Representatives, request the omission or 
alteration of an 3 ^ item or provision therein. 

The term proposed laws ” in this section is in marked con- 
trast to the word '' laws ” in section 55 of the Constitution. The 
change from “ proposed laws ” to “ laws ” is important and is 
fraught with, significant consequences. Section 53 deals with and 
provides matters of order 01 procedure or regulation as between the 
two Houses of Parliament. It determines the constitutional 
relationship of the two Houses. 

It is intended to mark and maintain the dignity, prestige and 
status of the House of Representatives as the National Chamber, 
the People’s Chamber. The origination of supplies and taxation 
in that House is considered to be a vital point of practice and pro- 
cedure founded on the privileges of the House of Commons. The 
denial of the right of the Senate to amend such bills is founded on 
the denial of the right of the House of Lords to do so in similar 
circumstances. In the case of the Senate, however, the practice 
has been compromised by allowing the Senate to suggest or request 
alterations in bills which it cannot actually make itself. These pro- 
visions relate to practice and procedure only, and even if they should 
be inadvertently lost sight of or intentionally waived by the House 
of Representatives, and even if such bills were to be passed, and 



Sec. 53.] 


POWERS OF THE HOUSES. 


625 


become law contrary to such mandates of the Constitution they 
would be law all the same notwithstanding the informalities. The 
mistake in such procedure would not affect the validity of the laws so 
passed. In case, however, of a violation of the provisions of sec- 
tion 55 of the Constitution, the results would be serious even if such 
bills passed both Houses and received the Royal assent, the defects 
appearing on their face they would be liable to be declared null 
and void to the extent declared by the Constitution. 

The Constitution in sections 53 and 54 ” said Griffith, C. J. 
in the Land Tax Case “ deals with ' proposed laws ’ — that is, bills 
or projects of law still under consideration and not assented to — 
and they lay down rales to be observed with respect to proposed laws 
at that stage. Whatever obligations are imposed by these sections 
are directed to the Houses of Parliament w^hose conduct of their 
internal affairs is not subject to review by a Court of law.” Per 
Griffith, C.J. in Osborn v. The Commonwealth, (1911) 12 C.L.R., 
at p. 336. 

In the same case Sir Edmund Barton said : — No lawyer, 
still less one who has any acquaintance with the practice of Parlia- 
ments, can doubt that in legislation a ' proposed law ’ is what is 
known as a bill, and a ‘ law ’ is what is Imown as an Act or Statute. 
The one is a projet de loi, not necessarily passed even by one House 
of Parliament, the other an actual law^ made effective by passage 
through both Houses, and by the Royal assent. Up to the moment 
of that assent there is only a proposed law or bill : 12 C.L.R., 
at p. 352. 

§ 98. ‘‘ SHALL NOT ORIGINATE IN THE SENATE.” 

In the session of 1907-1908 the Speaker (Sir Frederick Holder) 
ruled that the Commonwealth Salaries Bill, which had originated 
in the Senate and been sent to the House of Representatives for its 
concurrence, and which allowed the salaries of Commonwealth officers 
and the allowances of Federal members of Parliament to be subject 
to State income tax, was not a bill appropriating money or imposing 
taxation within the meaning of this section. Its effect was, he held, to 
bring these salaries and allowances within the ambit of State taxa- 
tion, but it did not impose taxation by or for the Commonwealth 
Treasury. The Bill was, therefore, properly before the House 
{Votes and Proc., 1907-1908, at p. 104). 


L.P. 


40 
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§99. ‘‘THE SENATE MAY NOT AMEND.” 

Tacked Clauses. 

In 1906 the question tmce arose in the Senate whether, if a 
Tax Bill contained a section which violated the j)rohibition of sec- 
tion 55 against tacking ” the Senate had the light to protect itself 
against this violation of its rights by making amendments in or 
omitting the clause. 

The Customs Tariff Bill (Agricultural Machinery), section 4, 
empowered the Governor- General to reduce the duty on imported 
machines if the prices charged for Australian made machines exceeded 
the prices fixed by the schedule to the Bill. The President (Sir 
Richard Baker) ruled that the insertion of this clause in a Tax Bill 
was a violation of section 55, and that the Senate had power to 
amend the clause : Sen. Journ. 1906, pp. 174-175 ; Pari. Deb., 
vol. XXXV., p. 5970. 

At the next sitting of the Senate the President gave a similar 
ruling upon the proviso to section 2 of the Excise Tariff Bill (Agricul- 
tural Machinery), which exempted goods manufactured under 
certain conditions as to the remuneration of labour. On this 
occasion, however, the Senate dissented from the President’s ruhng 
Sen. Journ. 1906, p. 182 ; Pari. Deb., vol. xxxv., pp. 6055-6090. 

§ 100. “ SO AS TO INCREASE ANY PROPOSED CHARGE OR 

BURDEN.” 

In 1903 the Senate made an amendment in the Sugar Bounty 
Bill which would have the effect of increasing the appropriation of 
money. The House of Representatives disagreed with the' amend- 
ment, and returned the Bill to the Senate with a message stating, 
as the reason for disagreement, that the Bill was one appropriating 
money, and that the amendment would increase a proposed charge 
or burden on the people and it was therefore in violation of section 
53 of the Constitution {Votes and Proc., 1903, p. 55). The Senate 
then made its proposal in the form of a request, which was agreed to 
by the House of Representatives with a modification ( Votes and 
Proc., p. 68). 

In 1908 the House of Representatives accepted some small 
amendments made in the Manufactures Encouragement Bill, which 
the Speaker (Sir Frederick Holder) pointed out would increase a 
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proposed charge or burden. The House, in its message to the 
Senate, said that the amendments were accepted in view of their 
insignificance, but that the matter was not to he drawn into a 
precedent : Ben. Jour. 1908, p. 126. 

In 1909, the Chairman of Committees in the Senate ruled that 
an amendment in the Invalid and Old-Age Pensions Bill, the effect 
of which was to accelerate the reduction of the age at wliich a 
pension would become payable, was such as to increase a proposed 
charge or burden : Sen. Journ. 1909, p. 69. 

Request Involving Increase of Charge. 

The Senate may not make an amendment in any bill which 
•would increase a proposed charge or burden, but its right to request 
such an amendment has been conceded by the House of Represen- 
tatives. The Sugar Bounty Bill 1903, in wdiich such a right of 
request was admitted, was not a Bill which the Senate may not 
amend.” This involved an appropriation of money but not for 
the annual services of Government ; so that instance establishes 
a precedent for a right of request not expressly granted by the Con- 
stitution ; i.e., a right to request an amendment, which the Senate 
could not constitutionally make, in a Bill of which it had a general 
power of amendment. 

In connection with the Customs Tariff 1908, the Speaker (Sir 
Frederick Holder) ruled that requests by the Senate that amend- 
ments should be made increasing the rates of duty might be taken 
into consideration by the House, and he pointed out that similar 
amendments had been accepted by the House on previous occasions : 
Pari. Deb., vol. XLV., pp. 10484-10487. 

§ 101. WHICH THE SENATE MAY NOT AMEND.” 
Requests in other Bills. 

The power to request amendments, as expressed in this section, 
is limited to proposed laws “ which the Senate may not amend ’’ 
{i.e., Bills imposing taxation, and the ordinary annual Appropria- 
tion Bills). But the Senate has claimed a right, in Bills which it 
may amend {e.g. Bounty Bills and “ extraordinary Appropriation 
Bills), to request amendments which it may not make, such as amend- 
ments increasing a proposed charge or burden and the House of 
Representatives has conceded this right : Pari. Deb., vol. 15, p. 
2610, and vol. 39, p. 3481. 
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§ 102. ‘‘ REQUESTING BY MESSAGE.” 

Eight to Press Reauests. 

In the first session of Parliament (1901-1902), a question arose 
between the two Houses as to the right of the Senate to press, or 
repeat, requests with which the House of Representatives had dis- 
agreed. The Senate had requested the House of Representatives 
to make a number of amendments in the Schedule to the Customs 
Tariff Bill. The House of Representatives had made some of these 
amendments as requested, made others with modifications, and 
declined to make others. The Senate then reiterated some of its 
requests. Its right to do so was discussed in the House of Repre- 
sentatives. The prevailing view expressed was that the Constitu- 
tion did not contemplate the pressing of requests ; that the right 
to '' insist on ” a request would be, in everything but name, a right 
to make amendments ; and that the words at any stage ’’ meant 
at any one stage, and implied that when the Senate had once returned 
a Bill to the other House with requests, its power of requesting was, 
as regards that Bill, exhausted. Mr. I. A. Isaacs challenged the 
whole procedure of the Senate in dealing with the Bill when returned 
to it by the House of Representatives. He maintained that at 
that stage the Senate’s only province was to deal with the Bill as 
returned to it ; that it had no right to say that it agreed with an 
amendment made at its request, or that it repeated, or repeated 
with modifications, a request not complied with : Pari. Deb,, voL 
12, pp. 15676-15728. Finally, the House of Representatives passed 
a resolution : — “ That, having regard to the fact that the public 
welfare demands the early enactment of a Federal Tariff, and 
pending the adoption of joint standing orders, the House of Repre- 
sentatives refrains from the determination of its constitutional 
rights or obligations in respect to this message, and resolves to 
receive and consider it forthwith.” 

The Senate, on receiving the Bill back with a message embodying 
this resolution, resolved : — “ That the action of the House of Repre- 
sentatives in receiving and dealing with the reiterated requests of 
the Senate is in compliance with the undoubted constitutional 
position and rights of the Senate” : Sen. Journ., 1901-1902, pp. 
545, 552. 

In relation to the Customs Tariff Bill of 1907-1908 both House& 
adopted the same course : Sen. Journ. 1907-1908, pp. 596, 61 L 
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In 1903, the House of Representatives threw aside an Appropriation 
Bill with regard to which the Senate had pressed certain requests ; 
hut introduced and passed a Bill containing the requested altera- 
tions. And on another occasion the House of Representatives 
complied without demur to a reiterated request ; Excise Tariff 
(Spirits) Bill, Votes and Proc. 1906, pp. 169, 173. 

§ 103. “ THE OMISSION OR AMENDMENT OF ANY ITEMS OR 

PROVISIONS.” 

The President has ruled that the Senate cannot request the 
insertion of a new item in a tariff : Sen. Journ. 1907-1908, p. 508 ; 
Pari. Deh., vol. 45, pp. 10020, 10024. And, in the case of a Bill 
to amend an existing Tariff Act, it makes no difference that the 
proposed new item purports to be an amendment of an item in the 
existing Tariff Act : Sen. Journ. 1910, p. 219. 

But this limitation does not debar the Senate from requesting 
an increased rate of duty : Pari. Deb., vol. 11, pp. 14885-14918 ; 
vol. 12, p. 15676 ; vol. 45, pp. 10484-10487. 

Appropriation Bills. 

64. The proposed law which appropriates revenue 
or moneys for the ordinary annual services of the 
Government shall deal only with such appropriation. 


Tax Bills. 

55. Laws imposing^®^ taxation shall deal only with 
the imposition of taxation, and any provision therein 
dealing with any other matter shall be of no effect. 

Laws imposing taxation, except laws imposing 
duties of customs or of excise, shall deal with one 
subject of taxation only ; but laws imposing duties of 
customs shall deal with duties of customs only, and 
laws imposing duties of excise shall deal with duties of 
excise only. 



630 


LAWS IMPOSING TAXATION. 


[Sec. 55. 


§ 104. ‘‘ LAWS IMPOSING TAXATION.” 
Interpretation Distinguished from Taxation. 

In the Court of Petty Sessions, Melbourne, Leah Abrahams 
was, in April 1902, prosecuted under the Commonwealth Customs 
Act 1901, sections 234 and 236, on a charge of being concerned in 
making a false declaration on 28th November 1901. She was con- 
victed and fined £50 with £21 costs. The case came before the 
Supreme Court of Victoria on an order nisi to review the decision 
which was attacked on several grounds, inter alia, viz. : — that the 
Customs Act under which the conviction had been secured was, 
so far as it was applicable, invalid because it contained provisions 
contrary to the Constitution Act, section 55. 

It was argued for the defendant that sections 138, 139, 140, 141 
and 148 of the Customs Act imposed taxation, whilst other sections, 
including section 234 created offences with penalties annexed thereto. 
Defendant was prosecuted under section 234, one of the penal sec- 
tions of the Act. 

The Customs Act 1901 came into operation on 3rd October' 
1901. The Customs Tariff Act (1902) became law on 16th Septem- 
ber 1902 and section 4 of that Act declared that ifc should be deemed 
to have come into operation on 8th October 1901. Section 2 of the 
Tariff Act provided that the Customs Act should be incorporated 
and read as one with it. 

Upon the hearing of the order nisi before the Chief Justice (Sir 
JoHisT Madden) arguments were submitted in support of the con- 
victions to the effect that the sections of the Customs Act alleged to 
impose taxation were merely interpretations or provisions intended 
to give greater amplitude to the meaning of the provisions of the 
Tariff Act. Chief Justice Madden, however, refused to accept this 
view. He held that all the above quoted sections of the Customs 
Act were statutory impositions of taxation. “ The consequence 
is ” said the Chief Justice, “ that all portions of the Customs Act 
except such as do impose taxation*, and whether they are regarded 
as a separate enactment or as incorporated with the Tariff Act by 
its section 2 are of no effect and are void. Therefore section 234, 
under which this prosecution was instituted, is void. It is not a 
section which deals with the imposition of a tax only. It is a section 
intended to deter people from seeking to evade or cheat the customs 
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duties, or to prevent or embarrass their due collection. So also is 
section 236 void. Section 255 is also void and this case was con- 
ducted on the strength of it. So is section 183. The result is that 
the foundation of the information and of its prosecution fails, and 
the conviction is bad ” : Stephens v. Abraham (No. 1), 24 A.L.T., 
185 ; 29 V.L.R., 201 ; 9 A.L.R, 79. The order nisi was made 
absolute and the conviction was quashed with costs. 

Another test prosecution was instituted in the Court of Petty 
Sessions, Melbourne, against the same defendant for other of^ences 
against the sections 234 and 236 of the Commonwealth Customs 
Act. She was convicted and fined. An order nisi to review the 
decision was granted by Mr. Justice A’ Beckett. On return of the 
order it was referred to the Full Court which then had the oppor- 
tunity of considering the decision of Chief Justice Madden in quash- 
ing the first conviction. In the result, the Full Court consisting 
of Williams, a’Beckett and Hood, JJ., held that none of the 
sections in part VIII. of the Customs Act 1901 impose taxation 
and that therefore the Act was not a law “ imposing taxation 
within the meaning of section 55 of the Constitution : Stephens v. 
Abraham (No. 2), 29 V.L.R., 229 ; 24 A.L.T., 216 ; 9 A.L.R., 89. 


Mr. Justice Williams said : — “ Looking at the Customs Act at 
the time it was passed, which as the Chief Justice says is the proper 
way to look at it, it was clearly not an Act imposing taxation. 
When the Tariff Act came into force subsequently, Part VIII. of 
the Customs Act, meanwhile suspended, came into operation. I 
think that, read with the Federal Tariff Act the provisions contained 
in Part VIII. of the Customs Act are merely declaratory, or for the 
purpose of interpretation or definition, or prescribing rules of denom- 
ination or machinery provisions for carr^dng out and enforcing the 
Tariff Act. These provisions in Part VIII. to which I refer, are 
evidently framed chiefly for the purpose of preventing the importa- 
tion of goods in disguise or by devices so as to evade payment of 
duty on goods which they re 23 resent, or for which they are substitutes, 
or of which they form part.” 

Not Applicable to Territories. 

, The limitations imposed by section 55 of the Constitution 
upon the making of laws imposing taxation apply only to such laws 
as are made for the government of the States under the power 
conferred by section 51 (ii.), and do not apply to laws made for the 
government of any territory acquired by the Commonwealth con- 
ferred by section 122, the two powers being independent of one 
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another. It has therefore been held by the High Court that the 
Northern Territory Acceptance Act 1910 and the Northern Territory 
(Administration) Act 1910, so far as by section 7 of the former Act 
and section 5 of the latter Act they purport to give effect, in the 
Northern Territory, as laws of the Commonwealth, to laws of South 
Australia which impose taxation, are valid as not being within the 
prohibition of section 55 : Buchannan and Another v. The Com- 
monwealth and Another, (1913) 16 C.L.R, 315. 

Industrial Regulations not Taxation. 

The Excise Tariff Act 1906 (No. 16) is not an Act imposing duties 
of excise but is an Act to regulate the conditions of manufacture of 
agricultural implements, and is therefore not an exercise of the power 
of taxation conferred by the Constitution. Even if it were otherwise 
within the competence of the Commonwealth Parliament to deal 
with the conditions of labour, the Excise Tariff Act 1906 (No. 16), 
which, if valid, would have the effect of regulating the conditions of 
manufacture, would be invalid because it deals with matters other 
than duties of excise, contrary to section 55 of the Constitution : 
The King v. Barger, (1906) 6 C.L.R., 77. 

Land Tax Legislation. 

In the case of Osborne v. The Commonwealth, (1911) 12 C.L.R. , 
321, the question was raised as to the validity of the Commonwealth 
Land Tax Act (1910) and the Land Tax Assessment Act (1910) which 
are to be read together. One objection taken, founded on section 55 
of the Constitution, was that the Acts in question dealt with more 
than one subject of taxation and were therefore wholly void. 

The Court held that the incorporation into the Land Tax Act 
1910 by section 2 of that Act of the Land Tax Assessment Act 
1910, which was not assented to until the following day, is effectual 
and that the Land Tax Act 1910 with that incorporation is in sub- 
stance and in form an Act imposing taxation and not an Act to 
prevent the holding of large quantities of land by single persons. 
The Court also held that the Land Tax Assessment Act 1910 is not 
an Act imposing taxation within the meaning of section 55 of the 
Constitution, and that the Land Tax Act 1910 does not deal with 
any other subject of taxation than land, and does not in that respect 
infringe section 55 of the Constitution. 
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Mr. Justice O' Connor s judgment clearly summarised the 
constitutional view of section 55 : — “ The taxation legislation, the 
subject of this special case,” he said, is contained in two Statutes, 
which, for the purpose of administration, must be read together. 
The Act first assented to, the Tax Act, is restricted to declaring the 
imposition of the tax and fixing the rate. The other Act, assented 
to on the day after, is the Assessment Act. Without its provisions 
no tax could be collected under the Tax Act, but of itself it imposes 
no tax. It is plain that the imposition of the tax is effected by the 
first Act, and that the other provisions of the second Act are directed 
merely to assessing the amount to be paid, and making it payable 
according to the assessment.” 

“ The object of section 55 of the Constitution is to secure that 
each enactment imposing taxation shall be framed in a certain 
form. The frame of the enactment is important only for reasons 
of parliamentary procedure. The section is in the middle of a 
group of sections dealing with the legislative powers of the Senate 
and House of Kepresentatives, and with the Governor’s assent to 
proposed laws, their reservation and disallowance. Every section 
of the group relating to parliamentary procedure is directed to 
preserving the privileges of the House of Representatives with 
respect to appropriating moneys and imposing taxation, and to 
safeguarding the Senate from abuse of those privileges by the House 
of Representatives. To that end it provides that proposed laws 
which the Senate are forbidden to amend shall be framed in the 
manner prescribed.” 

In enacting section 55,” continued Mr. Justice 0 Connor, 
‘‘ the framers of the Constitution have given the Court jurisdiction 
to examine the frame of a law. Section 55 may be applied to each 
piece of legislation as it becomes law, just as either House would 
apply the provisions of sections 53 and 54 of the Constitution to 
proposed laws as they came before them. Immediately a proposed 
law becomes a law, it is subject to examination in the light of section 
55. If it is framed in accordance with that section, it is valid. 
Judged separately on these principles neither the Tax^Act nor the 
Assessment Act is open to the objections taken. ' The former, which 
is a law imposing taxation, clearly deals with one subject of taxation 
only— that is land— the latter, though deahng with taxation, does 
not, as I have pointed out, impose taxation, and is therefore not 
within the section. Considering both Acts together, to ascertain 
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the intention of the Legislature, it is quite clear that Parliament 
intended to impose taxation by the Tax Act and not by the Assess- 
ment Act, and that it framed the latter expressly in the form which 
did not impose taxation so that it might be open to amendment by 
the Senate. Assume, however, that the Acts may be read together, 
as the plaintiff contends, and that the Assessment Act is a law 
imposing taxation, the objection must still fail on another ground, 
namely, that in none of its provisions does the Act deal with any 
other subject of taxation than land.” Per O’Connor, J., High Court 
judgment, (1911) 12‘C.L.K., 355. 

§ 105. ‘‘ ONE SUBJECT OF TAXATION ONLY.” 
Taxation of Land and Personalty. 

The Commonwealth Land Tax Act 1910-1912, section 39, pro- 
vided that all land owned by a company shall be deemed to be owned 
by the shareholders of a company as joint owners in the proportions 
of their interests in the paid up capital of the company, with the 
same consequences as to liability to taxation in respect of their 
respective interests as in other cases of joint ownership. In Morgan 
V. Deputy Federal Commissioner of Land Tax, N.S.W., (1912) 15 
C.L.R., 667, objection was taken that assuming the object of taxa- 
tion was land, and the members of the joint stock company were 
not the owners of land and that a law requiring persons not the 
owners of land to pay tax in respect of it is not, as to them a law 
imposing land tax, but a tax on personalty and that section 39 is 
therefore obnoxious to the provisions of section 55 of the Constitu- 
tion. It was pointed out that Parliament had proceeded upon the 
assumption that the members of a company owning land are in 
substance the beneficial owners of the land in proportion to their 
interests in the paid up capital of the company. It was held by 
the High Court that the Federal Parliament in selecting subjects 
of taxation is entitled to take things as it finds them, in rerum natura, 
irrespective of any positive laws of the States prescribing rules to 
be observed with regard to the acquisition or devolution of a formal 
title to property or the institution of judicial proceedings with 
respect to it. 

Double Taxation. 

In the case of The Attorney- General of Queensland v. The 
Attorney- General of the Commonwealth, (1915) 20 C.L.R., at p. 164, 
the vahdity of the Federal Land Tax Assessment Act 1910-1914 
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was again impeached on the ground that it ofends against section 
55 of the Constitution by dealing with more than one subject of 
taxation, viz. : — To tax land as well as personality ; that by sec- 
tions 34-39 it imposed a tax on members of the joint stock company 
in respect of their shares or interests in the Company. The High 
Court declined to reverse its decision in 31 organ's Case, 15 C.L.R., 
661, which it had been invited to review. 

Recommendation of Money Votes. 

56. A vote, resolution, or proposed law for the 
appropriation of revenue or moneys shall not be passed 
unless the purpose of the appropriation has in the same 
session been recommended by message of the Governor- 
General to the House in which the proposal originated. 


Disagreement Between the Houses. 

57. If the House of Representatives passes any 
proposed law, and the Senate rejects^®® or fails to pass 
it, or passes it with amendments to which the House of 
Representatives will not agree, and if after an interval 
of three months the House of Representatives, in the 
same or the next session, again passes the proposed law 
with or without any amendments which have been 
made, suggested, or agreed to by the Senate, and the 
Senate rejects or fails to pass it, or passes it with 
amendments to which the House of Representatives will 
not agree, the Governor-General may dissolve the Senate 
and the House of Representatives simultaneously. But 
such dissolution shall not take place within six months 
before the date of the expiry of the House of Repre- 
sentatives by effluxion of time. 

If after such dissolution the House of Representa- 
tives again passes the proposed law, with or without 
any amendments which have been made, suggested, or 
agreed to by the Senate, and the Senate rejects or fails 
to pass it, or passes it with amendments to which the 
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House of Representatives will not agree, the Governor- 
General may convene a joint sitting of the members of 
the Senate and of the House of Representatives. 

The members present at the joint sitting may 
deliberate and shall vote together upon the proposed 
law as last proposed by the House of Representatives, 
and upon amendments, if any, which have been made 
therein by one House and not agreed to by the other, 
and any such amendments which are affirmed by an 
absolute majority of the total number of the members 
of the Senate and House of Representatives shall be 
taken to have been carried, and if the proposed law, 
with the amendments, if any, so carried is affirmed by 
an absolute majority of the total number of the mem- 
bers of the Senate and House of Representatives, it 
shall be taken to have been duly passed by both Houses 
of the Parliament, and shall be presented to the Gov- 
ernor-General for the Queen’s assent. 

§ 106. “ IF THE SENATE REJECTS.” 

At the general election held in May, 1913, the Labor party 
majority of ten in the previous House of Representatives was turned 
into a minority of one in the new House, although at the same time, 
the Labor party in the Senate was strengthened and placed in a 
position of overwhelming superiority in point of numbers. The 
Prime Minister, Mr. A. Fisher, having resigned, Mr. Joseph Cook 
was summoned by the Governor-General, Lord Denman, to form 
a ministry, which he accordingly did after pointing out all the 
difficulties in the way of governing the country. 

Upon the new House being sworn in on 9th June 1913, the 
retiring speaker, Mr. Charles McDonald declined to continue 
in the chair, and the retiring Chairman of Committees, Mr. 
PoYNTON, also refused to be re-elected. The incoming Ministry 
were obliged to find occupants for these positions which resulted in 
their loss of the majority of one in the House in which they then 
had only equal number with those of their opponents. Had Mr. 
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McDonald remained in the chair, they would have had a majority 
of two with which to carry on the business of the country. 

Notwithstanding this precarious position the Ministry per- 
severed in their efforts to do business. They introduced a general 
amending Electoral Bill for the purpose of rectifying defects in the 
electoral machinery and restoring the provisions for postal voting. 
Other proposals of a non-party character were introduced, such as 
the Agricultural Bureau Bill. At the end of two months’ sitting, 
no business of any kind was done in the House of Representatives, 
whilst in the Senate control of affairs was completely taken out of 
the hands of responsible Ministers. 

When it became dear to the Government that no useful business 
could be done, they decided that a further appeal to the people 
should be made by means of a double dissolution, under section 57 
of the Constitution, and accordingly they endeavoured to force 
through the House of Representatives two short measures for the 
purpose of fulfilling the terms of the Constitution, one of these 
measures being Government Preference Prohibition Bill,” to 
abolish preference to unionists in the Government service. 

The design and intention of the Ministry was well understood 
by Parliament and the country. There was no secret or subterfuge 
in the procedure adopted. After a long and bitter struggle the 
Preference Abolition Bill was carried through the House of Repre- 
sentatives and was sent to the Senate where it was rejected. After 
an interval of three months it was again passed by the House of 
Representatives, sent to the Senate, for a second time it was rejected 
by the Senate. 

On the 4th of June, 1914, Mr. (afterwards Sir) Joseph Cooh 
sent a brief memorandum to the Governor- General as follows : — 

“ Mr. Cook presents his humble duty to His Excellency the 
Governor-General, and advises him, in accordance with the pro- 
visions of clause 57 of the Constitution, to dissolve simultaneously 
the Senate and the House of Representatives. The provisions of 
clause 57 of the Constitution have been completely complied with 
in respect of a Bill (‘ The Government Preference Prohibition Bill ’), 
which has twice passed the House of Representatives, and which 
has been twice rejected by the Senate. 

‘‘ The almost equal numbers of the two parties in the House of 
Representatives, and the small number supporting the Government 
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in the Senate, render it impossible to manage efficiently the public 
business.” 4/6/14. 

Later on the same day Mr. Cook sent a more comprehensive 
memorandum to His Excellency, setting foith the history of the 
controversy between the two Houses and the grounds upon which 
he based his recommendations. 

On the same day the Governor-General sent the following 
memorandum to the Prime Minister : — 

“ Commonwealth of Australia, 

Governor-General, 4/6/14. 

Deferring to the Prime Minister’s memorandum of this date, 
the Governor- General desires to inform the Prime Minister that he 
gives him permission to inform Parliament of the Governor-Generars 
decision to dissolve both Houses, and to prorogue Parliament as 
soon as adequate financial provision is made to carry on the Public 
Service in all its branches for a period sufficient to cover the elec- 
tions.” 

It was ' generally admitted that neither party could, under 
existing conditions, carry on the government of the country. It 
had been urged that the proper remedy was the dissolution of the 
House of Representatives and not a dissolution of both Houses. 
Mr. Cook combatted his contention by pointing out that a single 
dissolution could not relieve the existing situation as however much 
the Liberal majority in the House of Representatives might be 
increased as the result of a fresh single election, it would still have 
the same Senate to deal with, in which the Labour party had a 
preponderating majority, sufficiently strong to make the parlia- 
mentary machine unworkable. 

It was argued by the Government that the power vested in 
the Governor- General by clause 57 of the Constitution to dissolve 
the Senate and the House of Representatives simultaneously in the 
conditions therein set out is one in the exercise of which he should, 
according to constitutional principles, be guided by the advice of 
Ministers possessing the confidence of the House of Representatives. 

On the face of the Constitution, it was a clear provision that, 
in a specified event, a specified remedy is available. The object 
of the remedy was to decide between the National House and the 
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House representing the States. The remedy was an appeal to the 
electors of both Houses ; ^and if the result of that appeal was not 
decisive, an appeal to the newly-elected representatives of both 
groups of electois, in joint sitting. 

The power to grant the double dissolution, and the power to 
summon the joint sitting, were both vested in the Governor- General 
by the same section of the Constitution. It was not reasonable to 
suppose that the framers of the Constitution intended to place the 
responsibility of granting or refusing a double dissolution upon the 
Go Nrernor- General personally — ^to place him in the invidious position 
of appearing to take sides with one House or the other, or with one 
pohtical party or the other. It was reasonable to suppose that they 
intended the Governor- General to accept in this issue the advice of 
Ministers who represented the majority in the House which, by the 
Constitution, is given the origination of supphes and the right to 
challenge the decision of the other Chamber. 

Again, according to the scheme of section 57, the double 
dissolution was a stage in the sequence of events of which the joint 
sitting is the culmination. It was inconceivable that, after a double 
dissolution, the Governor-General would ever refuse the advice of 
his Ministers to call a joint sitting ? It was equally inconceivable 
that it could ever have been intended that the Governor-General 
should, in his personal discretion, refuse the opportunity for the 
first stage of the appeal. 

The considerations guiding the Governor-General in deciding 
on the advice given, to grant a double dissolution, were necessarily 
quite different from those which generally arise in connection with 
a ministerial crisis, resulting from defeat in the popular Chamber 
followed by the defeated Ministry applying for a dissolution of that 
Chamber. Reference has already been made, swpra, p. 233, to the 
constitutional rules which guide the Representative of the Crown 
in granting or refusing a single dissolution. These rules cannot 
possibly apply to such an extraordinary statutory occasion as that 
which arises under section 57 of the Commonwealth Constitution, 
where all the provisions of that clause have been completely com- 
plied with, eventuating in responsible advice to dissolve simultane- 
5usly the Senate and the House of Representatives. This section 
of the Constitution of the Commonwealth is one without example 
or precedent in any other Constitution. It was designed and adopted 
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by the Federal Convention, not as a means of settling party disputes 
or party conflicts in the popular Chamber, but as a means of settling 
deadlocks between the National Chamber and the Senate. The 
section provides a distinct scheme and plan detailing successive 
steps and stages in any particular conflict between the two Houses, 
and defining in advance the developments which must take place 
in order to bring the dormant power of a double dissolution into 
action. The first step is the selection of a test measure to be intro- 
duced into the House of Representatives, its passage through that 
Chamber, and its transmission to the other. If it is rejected there 
must be an interval of three months in the same or succeeding session. 
After the required interval the same measure must be again intro- 
duced in the originating House, again passed and again sent to the 
other Chamber. If it is rejected the second time then the conditions 
arise which eventually justify the advice of both Houses to be dis- 
solved. Assuming the advice is accepted a dissolution of both 
Chambers follows and a general election takes place. If the adminis- 
tration which has caused a double dissolution is returned triumph- 
antly at the 'polh, Parliament is convened and the same Bill is 
re-introduced, passed and sent to the resisting Chamber. If the 
Bill is rejected by the Senate a third time, provision is made for a 
joint sitting of both Houses. 

It will be seen, therefore, that a double dissolution is but one 
step or stage in the process of setthng deadlocks between the two 
Houses. Of course if the Ministry which has advised a double 
dissolution is defeated at the polls, controversy is for the time 
being terminated, and the resisting Chamber achieves a triumph. 
This is exactly what happened in connection with the double dis- 
solution on the Government Preference Prohibition Bill. A general 
election of both Houses was held in September 1914. It resulted in 
the complete and overwhelming defeat of the Cook Ministry and the 
Liberal party. The Labor party succeeded in returning large major- 
ities both in the Senate and the House of Representatives, and as a 
consequence the Cook Ministry/ resigned and Mr. Fisher formed a 
second Labour Administration. 

This precedent is useful and important as showing that when 
once a conflict between the Senate and the House of Representatives 
is challenged and accepted with a view to bringing the provisions of 
section 57 of the Constitution into operation the campaign proceeds 
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in successive stages, and it follows that when a Ministry has com- 
plied with the requirements of the Constitution, they have the right 
to advise and to expect the Governor- General to dissolve both 
Houses simultaneously. It is as well that sucJi a view of the con- 
stitutional power should be understood and appreciated by all 
parties so that when the challenge has been delivered a ad accepted, 
both Houses should take warning that it is a serious and an important 
procedure which will result in either victory or disaster to one side 
or the othoi-. It is not an experiment or a reconnaissance that can 
be lightly indulged in. The section may be used as a two-edged 
sword. It may smite the attacking party as well as the resisting 
party. Neither party and neither House should rely upon the 
Govern or- General to shield them by a refusal to act on the advice 
of his Ministers. The Governor-General has little, if an^^, discretion 
left in such a great crisis and it is not likely that he would run the 
risk of refusing to follow the advice of a Ministry having command 
of supplies in the National Chamber, and of refusing to act on what 
appears to be an implied, if not an expressed mandate of the Con- 
stitution. 

It is true that the section says that the Govern or- General 
may ” dissolve, but in construing other Acts of Parliament in 
which the word “ may ” occurs it has often been held to have a 
mandatory signification. The word “ may ” is a mannerly method 
of indicating the duty of a representative of the King. 

The power of a double dissolution is one of the reserve powers 
of the Constitution and should only be resorted to on great and 
urgent occasions involving momentous issues of legislative policy. 

The result of the appeal to the country on this occasion shows the 
force of this warning. The question of preference to unionists was 
a party question and not one of national importance or national 
significance, justif37ing a resort to such a critical and dangerous 
appeal. The Liberals, on this occasion, staked all and lost. It is 
not hkely that this reserve power will be frequently resorted to 
in the future. The stake is too serious. 

Royal Assent to Bills. 

68. When a proposed law passed by both Houses of 
the Parliament is pre^nted to the Governor-General 
for the Queen’s assent, he shall declare, according to 

41 


L.P. 
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his discretion, but subject to this Constitution, that he 
assents in the Queen’s name, or that he withholds assent, 
or that he reserves the law for the Queen’s pleasure. 

Recommendations by Governor-General. 

The Governor-General may return to the House in 
which it originated any proposed law so presented to 
him, and may transmit therewith any amendments 
which he may recommend, and the Houses may deal 
with the recommendation. 

Disallowance by the Queen. 

59. The Queen may disallow any law within one 
year from the Governor-General’s assent, and such 
disallowance on beiag made known by the Governor- 
General by speech or message to each of the Houses of 
the Parliament, or by Proclamation, shall annul the 
law from the day when the disallowance is so made 
known. 


Signification of Queen’s Pleasure on Bills Reserved. 

60. A proposed law reserved^®’’ for the Queen’s 
pleasure shall not have any force unless and until within 
two years from the day on which it was presented to 
the Governor-General for the Queen’s assent the 
Governor- General makes known, by speech or message 
to each of the Houses of the Parliament, or by Pro- 
clamation, that it has received the Queen’s assent. 

§ 107. “ PROPOSED LAW RESERVED.” 

The only imporant proposed laws reserved under this section 
for the Royal assent have been the Customs Tariff Bill (British 
Preference) 1906, which was not assented to by the Crown, and 
the Navigation Bill 1912. This Bill was so reserved in conformity 
with an understanding with the Imperial Government as it was 
thought that Imperial interests might be involved. The Royal 
assent was announced by proclamation on 17th October, 1913. 
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CHAPTER II.— THE EXECUTIVE GOVERKMENT. 

Executive Power. 

61. The executive power of the Commonwealth is 
vested in the Queen and is exerciseable by the Governor- 
General as the Queen’s representative, and extends to 
the execution^^® and maintenance of this Constitution, 
and of the laws of the Commonwealth. 

§ 108. EXECUTION AND MAINTENANCE.” 

Executive Power. 

In the case of Huddart Parker Co. Proprietary Ltd. v. Moore- 
head, (1909) 8 C.L.R., 330, attention was drawn to the fact that, 
by section 101 of the Constitution, the Inter-State Commission is 
endowed with such powers of adjudication and administration as 
the Parliament deems necessary for the execution and maintenance, 
within the Commonwealth, of the provisions of this Constitution 
relating to trade and commerce, and of all laws made thereunder.’’ 

The question was raised to what extent, if any, this grant of 
power to the Commission involved a withdrawal of power from 
the Executive Government. The validity of section '15 b of the 
Australian Industries Preservation Act was questioned on the 
ground that it vested in the Comptroller- General of Customs auttiority 
which under section 101 of the Constitution could only be vested 
in the Inter-State Commission. The High Court held that the 
power of inquiry vested in the Comptroller- General was not one of 
the matters entrusted to the Inter-State Commission, and that the 
execution and maintenance of the trade and commerce laws was not 
in abeyance till the Commission was established. 

Mr. Justice Isaacs said (at p. 387) : — “ It is hard to perceive 
"the limit of the operation of such a contention. Ministerial control 
and to a great extent judicial action, would be entirely superseded, 
in the ordinary operation of government by a body entirely indepen- 
d.ent of the Executive, and not responsible to Parliament, and not 
necessarily trained in the law. Its duties could not be fulfilled 
without an immense staff all over Australia operating side by side 
with, but altogether separate from, the regular members of the 
-public service. I am quite unable to accept this view of the section. 
If for any reason Parliament thought it desirable to invest the 
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Inter-State Commission when ‘created with the duties of inquiry 
under the Australian Industiies Preservation Act, it could certainly 
do so, hut I cannot agree that the only alternative to this is executive 
paralysis in regard to all the trade and commerce provisions estab- 
lished by the Constitution or enacted by the Legislature. And yet 
that extraordinary position is essential to this branch of the appel- 
lants’ argument.” 

It was also contended in the same case that this power of inquiry, 
being in the nature of compulsory discovery in aid of criminal pro- 
ceedings, was essentially judicial, and could not be vested in an 
executive officer (see section 71 of the Constitution) ; being analogous 
to the examination of witnesses before a justice with a view to the 
commitment of an accused person for trial on indictment. 

The Chief Justice, Sir Samuel Griffith, accepted the analogy, 
but held, on the authority of Cox v. Coleridge, 1 B. & C., 37, tnat the 
functions of an examining justice in such a case were not judicial, 
but executive ; and held accoidingly that section 15 b of the 
Australian Industries Preservation Act was not an invasion of 
the judicial power and was valid (at pp. 355-357). 

State Interference. 

An attempt by a State, by legislative or executive act, to 
interfere in any way with the free exercise of the executive power 
of the Commonwealth is invalid and inoperative unless expressly 
authorized by the Constitution : D' Emden v, Pedder, 1 C.L.R., 91. 
See p, 85, supra. 

Federal Executive Council. 

62. There shall be a Federal Executive Council to 
advise the Governor-General in the government of the 
Commonwealth, and the members^®® of the Council 
shall be chosen and summoned by the Governor-General 
and sworn as Executive Councillors, and shall hold 
office during his pleasure. 

§109. “MEMBERS OF THE COUNCIL.” 

Honorary Ministers. 

It has been the practice in the Commonwealth, on the formation 
of a Ministry, to appoint one or more Executive Councillors without 
portfohos, in addition to the “ Ministers of State ” provided for by 



Secs. 62-64,] GOVERNOR- GENERAL AND MINISTERS. 645 


section 64. These “ Ministeis without portfolio,” or honorary or 
assistant Ministers,” as they are called, often assist in the administra- 
tion of one or other of the departments. But, though members of the 
Cabinet and of the Executive Council, they are not “ Ministers of 
State ” within the meaning of the Constitution. They cannot 
therefore exercise functions which by statute are requiied to be 
performed by a Minister of State ; but as Executive Councillor 
they can sign executive minutes, and countersign documents for 
signature by the Governor- General. 

In England, Cabinet Ministers on resigning their portfolios 
retain the title of Privy Councillor, though they cease to be sum- 
moned to meetings of the Council. The same practice holds in 
the Canadian Privy Council, and in the Executive Councils of some 
of the Australian States (e.g. Victoria). 

Provisions Referring to Governor- General. 

63. The provisions of this Constitution referring to 
the Governor-General in Council shall be construed as 
referring to the Governor-General acting with the 
advice of the Federal Executive Council. 

Ministers of State. 

64. The Governor-General may appoint officers to 
administer such departments^^® of State of the Common- 
wealth as the Governor-General in Council may estab- 
lish. 


Ministers to sit in Parliament. 

Such officers shall hold office during the pleasure of 
the Governor-General. They shall be members of the 
Federal Executive Council, and shall be the Queen’s 
Ministers of State for the Commonwealth. 

After the first general election no Minister of State 
shall hold office for a longer period than three months 
unless he is or becomes a senator or a member of the 
House of Representatives. 
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§ 110. DEPARTMENTS OF STATE . . . MAY ESTABLISH.” 

Upon the inauguration of the Commonwealth the following 
departments of State were established by the Governor- General 
under the authority of this section. 

The Commonwealth Treasury, 1st January 1901. 

The Attorney-Generars Department, 1st January 1901. 

The Department of External Affairs, 1st January 1901. 

The Department of Home Affairs, 1st January 1901. 

The following new departments were subsequently established 
under the same section. 


Department. Date constituted. Date gazetted. 


Prime Minister’s 

1/ 7/11 

28/12/11 

Navy 

12/ 7/15 

12/ 7/15 

Woiks and Railways . . 

13/11/16 

23/11/16 

Home and Territories 

14/11/16 

22/ 2/17 

Repatriation . . 

28/ 9/17 

4/10/17 


On the 14th November 1916, the Department of External 
Affairs was abolished and its functions weie taken over by an amal- 
gamated department now known as the Home Affairs and Territories. 

Number of Ministers. 

65. Until the Parliament otherwise provides, the 
Ministers^^^ of State shall not exceed seven in number, 
and shall hold such offices as the Parliament prescribes, 
or, in the absence of provision, as the Governor-General 
directs. 


§ 111. “ MDJISTERS OF STATE.” 

LEGISLATION. 

Ministees oe State Act 1915. 

The number of Ministers of State was by this Act increased 
from seven to eight and the appropriation of £12,000 a year for the 
salaries of such Ministers was increased to a sum not exceeding 
£13,650 per year This was to provide for, the appointment of a 
Minister for the Navy. 
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Ministers of State Act 1917. 

The number of Ministers of State was increased to nine and the 
salaries of the Ministers of State was increased to a sum not exceed- 
ing £15,300 per year. This was to provide fot the appointment of 
a Minister for Repatriation. 

Salaries of Ministers. 

66. There shall be payable to the Queen, out of the 
Consolidated Revenue Fund of the Commonwealth, for 
the salaries^^^ of the Ministers of State, an annual sum 
which, until the Parliament otherwise provides, shall 
not exceed twelve thousand pounds a year. 

§ 118. SALARIES OF THE MINISTERS.” 

LEGISLATION. 

Ministers of State Act 1915-1917 

Tne lump sum of £12,000 payable per ^rear among Ministers of 
State has been increased to £15,300 per year. 

In Deahin v. Wehh, 1 C.L.R., 585, the High Court held that the 
salaries of Ministers were not liable to assessment under the Income 
Tax Acts of a State, The Commonwealth Salaries Act 1907, how- 
ever, authorizes the taxation by a State of tJae salary, earned in the 
State, of a Minister being a member of Parliament elected in the 
State ; if the taxation is not at a higher rate or to a greater extent 
than is imposed on other salaries of the same amount earned in the 
State ; and this Act has been held to be valid. 

Appointment of civil servants, 

67. Until the Parliament otherwise provides, the 
appointment^^^ and removal of all other officers of the 
Executive Government of the Commonwealth shall be 
vested in the Governor-General in Council, unless the 
appointment is delegated by the Governor-General in 
Council or by a law of the Commonwealth to some other 
authority. 
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§112a. ‘‘APPOINTMENT AND REMOVAL OF OFFICERS.” 

LEGISLATION. 

Commonwealth Public Service Act 1902-1911. 

Divisions of Service. 

The Public Service of the Commonwealth consists of four 
divisions. The Administrative Division includes all Permanent 
Heads of Departments and all Chief Officers of Departments, and 
also all persons whose offices the Governor- General on the recom- 
mendation of the Commissioner directs to be included in such Division. 
The Professional Division includes all officers whose duties require 
in the person performing them some special skill or technical know- 
ledge usually acquired only in some profession or occupation different 
from the ordinary routine of the Public Service, and whose offices 
the Governor- General on the recommendation of the Commissioner 
directs to be hicluded in such Division. The Clerical Division includes 
all officers whose offices the Govern or- General on the recommenda- 
tion of the Commissioner directs to be included in such Division, 
the General Division includes all persons in the Public Service not 
included in the Administrative, or Professional, or Clerical Division. 

The officers in the Administrative Division (except in the case 
of officers paid at a specified rate by virtue of any Act) are paid 
such salaries as may be provided in the Appropriation Act. 

In the Professional Division and General Division (except in 
the case of officers paid at a specified rate by virtue of any Act) the 
officers are paid such salaries and wages in accordance with such 
fixed amounts or scales as may be prescribed. 

Classes. 

The Clerical Division is divided into five classes. Each of 
such classes are subdivided as set forth in the Third Schedule of 
the Act and the rate of salary of any officer in a subdivision of any 
such class is that assigned to such subdivision in such Schedule. 

The Act recognizes the pre-existence of departments established 
under sections 64 or transferred under section 69 of the Constitution. 

Permanent Heads. 

The persons for the time holding the several offices specified 
in the Second Schedule to the Act are described as the Permanent 
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Heads of the Department who are responsible for the general working 
of their respective departments and are required to advise the 
Minister in all matters relating to his Department. There are also 
chief officers of departments, performing such duties as may be 
prescribed or assigned to them 

British Subjects only. 

With certain limited exceptions no person can be admitted 
to the Public Service unless he is a natural-born or naturalized 
subject of His Majesty, and unless he has successfully passed the 
examination prescribed. 

Examinations. 

Separate entrance examinations are to be held in connection 
with the Professional and Clerical and General Divisions respec- 
tively, designed to test the efficiency and aptitude of candidates for 
employment in such several Divisions ; but the educational examin- 
ation for the General Division is only of an elementary or rudimen- 
tary character. 

Service Commissioner. 

Power was given to the Governor- General to appoint a Public 
Service Commissioner who has the powers and authorities either 
prescribed by the Act or imposed on him by the Governor-General. 
Authority was also given to him to appoint inspectors to perform 
such duties as the Commissioner assigns to them. The Commis- 
sioner and inspectors are to be appointed for a term of 7 years 
and are eligible for re-appointment 

Powers and Functions. 

The powers and functions of the Commissioner are very great 
and important, viz., to propose any particular disposition of officers 
and offices and the division or class subdivision of class or grade 
of every officer and re-arrangement or improved method of carrying 
out any work which appears to the Commissioner necessary or 
expedient for the more economic efficient or convenient working of 
any department ; to recommend for determination the division, 
class, subdivision of class or grade of every officei , to keep a record 
of all officers showing with regard to each officer his age and length 
of service the office he holds and his division, class, subdivision of 
class or grade and salary under this Act ; to recommend alterations 



650 


PUBLIC SERVICE LEGISLATION. 


[Sec. 67. 


of staif and transfer of officers in any Department necessary for the 
efficient working thereof ; to recommend the rate of salary to be 
paid to an officer occupying any particular office at any sum within 
the limits of his class or grade, and such sum shall be the salary 
attached to such officer while he holds such office ; to certify for 
annual increments of salaries of officers in the Clerical Division ; to 
determine whether any officer is entitled to any increase as a reward 
for earnest application to duty and meritorious public service ; to 
recommend promotions from any one class to the next higher class ; 
to recommend transfers ; to conduct examinations for entrance into 
the service, or for promotion or transfers therein ; to determine 
the punishment for offences ; to recommend in what case it is desir- 
able in the interests of the Public Service to appoint to the Adminis- 
trative DNision or Professional Division some person who is not 
in the Public Service ; to certify that in his opinion there is no person 
available in the Public Service who is capable of filling the position 
to which it is proposed that the appointment shall be made. 

Other provisions in the Act relate to the transfer of State officers 
temporary employment, alteration of stafi, dismissal and removals, 
life assurance and retirement of officers. 

Arbitratiok Public Service Act 1911. 

Arbitration Organization. 

Employees in the Public Service of the Commonwealth, not 
including those employed in the Naval or Military Defence Force 
only, may form organizations of not less than one hundred in number 
or an association of less than one hundred employees ma}' be formed 
provided it comprises at least three-fifths of all the persons who 
are employees in that industry in the Public Service of the Common- 
wealth. Such organizations may submit to the Court of Conciliation 
and Arbitration by plaint, any claim relating to salaries, wages, 
rates of pay, or terms and conditions of employment of such members. 
Thereupon the Court has cognizance of the claim, and can deal 
with it in the manner prescribed by the Commonwealth Conciliation 
and Arbitration Act 1904-11. The Public Service Commissioner 
and the Minister of any Department affected are entitled to be 
represented before the Court on the hearing of such claims. The 
Court has jurisdiction to hear and determine the claims and make 
any award, or give any direction in pursuance of the hearing or 
determination. The Public Service Commissioner, the permanent 
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heads, and chief officers of the several departments of State and all 
persons in the Public Service of the Commonwealth are required 
to comply with the provisions of any award or order of the Court 
made in pursuance of the Act. No award, order or direction of the 
Court, made under the Act can be challenged, appealed against, 
reviewed, quashed or called in question or be subject to prohibition 
or mandamus in any other Court on any account whatever. 

Commonwealth Public Service Act 1913. 

State Officers. 

Any officer of the public railway or other service of a State, 
whether appointed thereto before or after 1913 is eligible for appoint- 
ment to a position in the corresponding division of the Public Service 
of the Commonwealth. 

Commonwealth Public Service Act 1915. 

Special War Provisions. 

In the making of appointments to the Public Service from 
among persons who have successfully passed the prescribed examina- 
tion, preference shall be given to those persons who have served 
with satisfactory record in any Expeditionary Force raised under 
the provisions of the Defence Act 1903-1915. 

The maximum age of appointees to the Clerical Division is 
increased from 21 to 25 years. 

Any person not more than fifty years of age, who has served in 
the Permanent Naval Forces of the Commonwealth for the full 
period for which he enlisted or engaged, and has a satisfactory 
record shall, without passing the prescribed examination, be eligible 
for appointment to any office in the Department of Trade and 
Customs which is classified in the General Division of the Public 
Service. 

Leave of absence may be granted to any officer who has enlisted 
in or been appointed to any Expeditionary Force raised under the 
provisions of the Defence Act 1903-15, and the duration of such 
leave shall not, unless the Governor- General otherwise directs, 
exceed the period of service of the officer with the Expeditionary 



652 


PUBLIC SERVICE LEGISLATION. 


[Sec. 67. 


Forces. Leave of absence for a period not exceeding twelve months 
may be granted to any officer who is called up, in pursuance of the 
Defence Act 1903-1915 for active service in Australia. Leave of 
absence granted under this section shall be without pay, except for 
such period as may under some other provision of this Act or the 
Regulations be granted with pay. The period during which any 
officer is absent on leave granted pursuant to this section shall 
for all purposes be included as part of the officers’ period of service. 

Temporary Employment. 

No person who has been temporarily employed in any depart- 
ment for six months continuously, or for six months in the whole 
of any twelve months, or for any extended period as hereinafter 
provided, shall during the six months following such temporary 
employment be eligible for further temporary employment in the 
Public Service. Upon a report from the Permanent Head of a 
Department that for special reasons assigned the continuance beyond 
the period of six months of the temporary employment of any person 
who has been temporarily employed in that Department for six 
months is desirable in the public interest, the Commissioner may 
authorize such extension, if he is satisfied that no other suitable 
person is available for the work to be performed. 

Commonwealth Rahway Act 1917. 

Railway Commissioner. 

A Commissioner is appointed to manage the Commonwealth 
railways. Subject to the Act, the Commissioner shall appoint or 
employ such persons to assist in the execution of this Act as he 
thinks necessary, and every person so appointed shall hold office 
during pleasure only. The Commissioner shall pay such salaries, 
wages and allowances to employees as he approves and as the 
Parliament appropriates for that purpose. No employee appointed 
under this section shall without the written consent of the Commis- 
sioner engage in any employment outside the duties of his office. 
The Arbitration (Public Service) Act 1911 shall apply to the railway 
service in like manner as it applies to the Public Service of the 
Commonwealth : — Provided that in its application to the railway 
service any reference in that Act to the Public Service Commissioner 
shall be read as a reference to the Commonwealth Railways Com- 
missioner. 
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Public Service Act 1917. 

Privileges to Soldiers. 

The privileges and concessions granted by the Act of 1915 and 
1916 to men who have served in any Expeditionary Eorce, are 
extended to include members of the Army Medical Corps Nursing 
Service accepted or appointed by the Director-General of Medical 
Services for service outside Australia and to members of the Naval 
Force, who have been on active service outside Australia, or on 
ships of war. 

Any person who has served with satisfactory record in any 
Expeditionary Force and who is eligible for appointment to the 
clerical division may be appointed to such class and subdivision as 
the Commissioner determines. 

The Commissioner is empowered to specify that any particular 
public examination for admission to the clerical division is limited 
to persons who have served with satisfactory record in any Expedi- 
tionary Force. 

The Governor- General may by regulations prescribe that any 
person who has served with satisfactory record in any Expeditionary 
Force, and who has passed a prescribed examination conducted by 
a University or other examining body, in any part of the British 
Dominions shall be deemed to have passed a prescribed examination 
under the Act, notwithstanding that such outside University or 
other examination is not a competitive one. 

Any person who has served with satisfactory record in any 
^Expeditionary Force and whose age at last birthday previous to 
appointment was not more than fifty years, and who has passed 
the prescribed examination, before or after the passing of this Act 
may be a23pointed to the clerical division. 

The temporary employment of a person who has served with 
satisfactory record in any Expeditionary Force may have the privi- 
lege of having the usual six months’ limit extended from time to 
time by the Commissioner upon a report being made by the per- 
manent head that such person has satisfactorily performed his 
duties. 
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Papua Act 1905. 

Lieutenant Governor. 

The Lieutenant-Governor may in the name of the Governor- 
General appoint all necessary judges, magistrates, and other officers 
of the Territory, who shall, unless other-wise provided by law, hold 
their office during the pleasure of the Governor- General. Every 
such appointment shall be temporary until approved by the Governor- 
General. The Lieutenant-Governor may, upon sufficient cause to 
him appearing, suspend from office any officer of the Territory. 
Notwithstanding anything contained in the Commonwealth Public 
Service Act 1902 the Governor- General may, on the recommenda- 
tion of the Public Service Commissioner, and on his certificate that it 
is desirable in the interests of the Commonwealth that the appoint- 
ment be made, appoint any officer of the Territory (other than an 
officer whose appointment is temporary) to any office in the Clerical 
Division of the Public Service of the Commonwealth, and may on 
the like recommendation require the officer to efiect and continue 
such an assurance on his life as the Governor- General thinks fit. 

High Commissioneb Act 1909. 

High Commissioner. 

The Governor- General may, subject to the Commonwealth 
Public Service Act 1902, appoint officers for the performance of any 
duties required m the execution of this Act. The Governor- General 
may except any such officer from any or all of the provisions of the 
Public Service Act. 

The High Commissioner may appoint officers for the perform- 
ance of any duties required in the execution of this Act. Such , 
appointments shall be made in accordance with such mstructions 
in that behalf as he receives from the Minister. Every such appoint- 
ment shall cease to have effect at the expiration of six months from 
the date of appointment, unless the Governor- General in the mean- 
time confirms the appointment. 

Commonwealth Public Sebvtce Act 1918. 

Telegraph Messengers. 

Under the Act of 1902-11, section 32 (a), persons employed as 
telegraph messengers must, on attaining the age of eighteen years, 
leave the public service unless they have passed the prescribed 
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examination. By the Act ,of 1918, this law does not apply to 
telegraph messengers who have served with satisfactory record in 
the Expeditionary Forces, and who have attained the age of eighteen 
years after the 1st of November, 1915, unless the Commissioner 
otherwise directs. 

Examinations Dispensed with. 

Where the Commissioner reports to the Governor- General that 
it is not desirable that the system of examination should be applied 
in 1 elation to any appointment to a specified position, or appoint- 
ments to a specified class of positions, in the General Division, there 
may be appointed to that position, or to a position in that class, 
a person who has not passed the prescribed examination. In 
making appointments under the provisions of this section, preference 
shall be given to persons who have served with satisfactiory record 
in any Expeditionary Force raised under the provisions of the 
Defence Act 1903-1917. Where the Governor- General so directs 
persons appointed under the provisions of this section shall not be 
subject to the provisions of Part IV. of this Act. 

Aliens. 

If after inquiry a Royal Commission appointed under the 
Royal Commissions Act 19'02-1912 to inquire into the origin cf birth 
and parentage of persons in the Public Service or employ reports 
to the Governor- General that it is of opinion that the continuance 
of any person in the Public Service or employ is detrimental to the 
public safety or the defence of the Commonwealth, the Governor- 
General may dismiss the person from the Public Service or employ. 
No person who is dismissed from the Commonwealth Public Service 
or employ in pursuance of this section shall be entitled to make any 
claim against the Commonwealth by way of compensation or other- 
wise in respect of his dismissal. This section shall be deemed to 
have commenced on the first day of May, 1918. 

Holidays. 

In addition to the days mentioned in the Principal Act, viz. : — 
Christmas and the following day, New Year, 26th January, Good 
Friday and the following Saturday and Monday, and Bang’s Birth- 
day holidays, there may be observed as public holidays or half- 
holidays in the public offices of the Commonwealth, or in any part 
thereof, such additional days or half-days, not exceeding in the whole. 
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in the case of any ojfice, four days in apiy one calendar year, as are 
prescribed. The Governor- General may by proclamation at any 
time for an^^ special occasion appoint, in addition to the days herein- 
before named, any specified day or half-day to be observed as a 
holiday or half-holiday in the public offices of the Commonwealth 
or in any part thereof. The Minister of a Department or the 
permanent head or chief officer thereof may require the department 
or any part thereof to be kept open in the public interest for the 
whole or any portion of a holiday observed in pursuance of any of 
the preceding sub-sections, and may require the attendance and 
services of any officer of the department during that holiday ; but 
in that case that officer shall be granted an amount equal to a day’s 
salary if a full day’s attendance has been required and a proportionate 
amount if less than a full day’s attendance has been required. 
Provided that no proportionate payment shall be less than one-half 
day’s pay. Where the hours of duty of any officer are arranged by 
schedule and the attendance and services of that officer are required 
during any holiday observed in pursuance of this section, that 
officer shall not be entitled to receive in respect of his attendance 
and services during that holiday an amount greater than a full day’s 
salary. The Regulations may prescribe that the performance, by 
an officer on a holiday, of duty commencing at or after a prescribed 
hour of commencement, or terminating at or before a prescribed 
hour of termination, shall not be deemed to be the performance of 
duty on a holiday. This section commences on the first day of 
January, 1919. 

Public Servants. 

The Commonwealth has exclusive power to make laws dealing 
with all persons in the Commonwealth Public Service, and regulating 
and, if necessary, reducing their salaries ; and there is nothing in 
section 84 of the Constitution to limit this power : Cousins v. 
Commomvealth, (1906) 3 C.L.R., at p. 542. 

In the United States, it has been held that Congress has power 
to prescribe all needful regulations for the discipline of Government 
officers, and to declare what breaches of discipline shall be treated 
as criminal offences. The power to forbid conduct which is incom- 
patible with the proper discharge of official duties, or which impair 
efficiency or tend to demoralize the public service, is necessarily 
vested in Congress ; Congress has a wide discretion in determining 
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what acts are of that character ; and only when Congress has pal- 
pabty transgressed the limits will the judiciary interfere. Such a 
case might arise if Congress should attempt to forbid an act of a 
nature peitaining so exclusively to the sphere of private conduct 
that it could not, by any implication, infringe upon official deport- 
ment or discipline. Accordingly, section 6 of the Act of Congress 
of 15th August 1876, c. 287, which forbids officers to give to, or 
solicit or receive from, other officers any money for political purposes, 
was held to be constitutional : United States v. Curtis, (1882) 12 
Fed. R., 824. 

Concurrent Powers in Criminal Matters. 

In Western Australia, a prisoner was convicted under section 
471 of the Criminal Code of the State, ]passed in 1902, of uttering a 
false document, to wit, a telegram, contrary to State law. On a 
case stated to the Supreme Court of the State, it was argued that 
the State law, as applied to telegrams, was an encroachment on the 
exclusive Commonwealth power as to matters relating to the Post 
and Telegraph Department. The Court, however, sustained the 
conviction, holding that the State retained power to deal with the 
oifejice (which onl^^ indirectly affected the postal authorities) under 
its general criminal law — notwithstanding that the act might also 
be punishable under Federal law : B. v. McDonald, (1906) 8 
W.A.R., 149. 


Command of Naval and Military Torces. 

68. The command’^’^® in. chief of the naval and mili- 
tary forces of the Commonwealth is vested in the 
Governor-General as the Queen’s representative. 

§ 113. “ COMMAND IN CHIEF.” 

LEGISLATION. 

Defence Act 1903-1915, Sections 53, 55. 

In time of war, the Governor-General may, subject to the 
provisions of this Act, place the Defence Force or any part thereof 
under the orders of the Commander of any portion of the King’s 
Regular Forces or the King’s Regular Naval Forces, as the case 
may be. The Military Forces shall at all times, while on active 
service, whether within or without the limits of the Commonwealth, 

42 
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be subject to the Army Act save so far as it is inconsistent with this 
Act ; but so that the regulations may prescribe that any provisions 
of the Army Act shall not apply to the Military Forces. 

Naval Defence Act 1911, Section 3. 

Whenever the Commonwealth Naval Forces are acting with 
any loart of the King’s Naval Forces or any part of the naval forces 
of any part of the King’s Dominions, then, subject to any order 
made by the Governor- General, under the next following sub-section 
the forces so acting together shall, while so acting, be deemed to be 
one force or unit of a foice in command of the senior naval officer 
present and acting in a position of command, and, subject to his 
orders, all officers in the force or unit shall have, as regards command 
and discipline in relation to the Commonwealth Naval Forces, the 
same powers and authorit;^ as it they were officers of the Common- 
wealth Naval Forces. 

Where any arrangement has been made between the Govern- 
ment of the Commonwealth and the Government of the United 
Kingdom or the Government of any part of the King's Dominions 
in relation to any j oint action or mutual action in relation to training 
or service by the Naval Forces of the Commonwealth and the Naval 
Forces of the King and the naval forces of any part of the King’s 
dominions or any of those forces, the Governor- General ma^/, by 
order published in the Gazette, give such directions or instructions 
as he thinks fit to carry out the arrangement. Any order made by 
the Governor- General in pursuance of tuis section shall have effect 
as if it were enacted in this Act. 

Transfer of Certain Departments. 

69. On a date or dates to be proclaimed by the 
Governor-General after the establishment of the Com- 
monwealth the following departments of the public 
service in each State shall become transferred^’^ to the 
Commonwealth : — 

Posts, telegraphs, and telephones : 

Naval and military defence : 
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Lighthouses, lightships, beacons, and buoys : 
Quarantine. 

But the dej^artments of customs and of excise in 
each State shall become transferred to the Common- 
wealth on its establishment. 

§ 114. SHALL BECOME TRANSFERRED.” 

Order and Mode of Transfer. 

The State DejDartments of Posts, Telegraphs, and Telephones, 
and of Naval and Military Defence, were transferred to the Common- 
wealth, by proclamation under this section, on 1st March 1901. 

As regards lighthouses, etc , and quarantine, no proclamation 
under this section was ever issued The explanation is that the 
section only gives power to take over a '' Dejoartment ’’ as a whole, 
with no means of defining or selecting what should be taken. There 
were no distinct and independent departments of lighthouses or 
quarantine. Many harbour beacons and buoys were of no Federal 
concern, and the administration of quarantine was blended •with 
that of public health generalb^ Consequently, when it was deshed 
to assume Federal control over marine lights and quarantine, this 
was done by legislation under paragraphs (vii ) and (ix ) of section 
51 of the Constitution. See notes on those subsections. 

Official Status and Rights. 

Upon the transference of State Departments to the Common- 
wealth under section *69 of the Constitution the rights of the officers 
of the department are definitely ascertained and settled, and an 
officer in such a department who is retained in the service of the 
Commonwealth preserves all his existing and accruing rights.” 
Under section 84 of that instrument these rights include a right to 
be retained in the service at Ins existing rate of remuneration. It 
is a question as to whether he is liable to have his rate of remunera- 
tion reduced by a competent authority, as would be the case if he 
remained in the State service, and, if so, what is such competent 
authority. The Commonwealth Public Service Act 1902, section 
78 (1) has no operation upon the “ existing rights ” declared by sec- 
tion 84 of the Constitution to be preserved to officers transferred to 
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and retained in the service of the Commonwealth. Section 84 
operates as a charge upon the Commonwealth revenue of a sum 
sufficient to give effect to it, and as a sufficient authority to the 
Executive Government cf the Commonwealth to make the necessary 
payments to the persons entitled to receive them : Bond v The 
Commonwealth of Australia, (1903) 1 CL.R., 13; 25 A.L.T., 200; 
9 A.L.R., 254. 


Certain Powers of Governors to vest in Governor-General. 

70. In respect of matters which, under this Con- 
stitution, pass to the Executive Government of the Com- 
monwealth, all powers and functions^^^^ which at the 
establishment of the Commonwealth are vested in the 
Governor of a Colony, or in the Governor of a Colony 
with the advice of his Executive Council, or in any 
authority of a Colony , shall vest in the Governor-General 
or in the Governor-General in Council, or in the authority 
exercising similar powers under the Commonwealth, as 
the case requires. 

' §114a. ^^ALL POWERS AND FUNCTIONS.” 

Determining Amount of Retiring Allowance. 

All officer of a department of the piihlic service of New South 
Wales who, on the transfer of the department to the Commonwealth, 
was retained in the service of the Commonwealth, was afterwards 
called upon to retire under the i3ro visions of sec. 65 of the Common- 
wealth Public Service Act 1902, and so became entitled by virtue 
of section 84 of the Constitution to a gratuity calculated in accord- 
ance with the scale provided by section 60, sub- section (ii.) of the 
New South Wales Public Service Act 1895. It was held by the 
High Court that the discretion conferred by section 60 sub- section 
(u.) of the New South Wales Act as to the amount of the gratuity 
was vested in the Governor- General by virtue of section 70 of the 
Constitution : The State of New South Wales v. The Commonwealth, 
(1908) 6 C.L.R., 215. 
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CHAPTER III.— THE JUDICATURE. 


Judicial Power and Courts. 

71. The judiciaP^^ power of the Commonwealth 
shall he vested in a Federal Supreme Court, to be called 
the High Court^^® of Australia, and in such other^”" 
federal courts as the Parliament creates, and in such 
other courts as it invests with federal jurisdiction. The 
High Court shall consist of a Chief Justice, and so many 
other Justices, not less than two, as the Parliament 
prescribes. 

Conspectus of Notes to Section 71. 

§ 115 . “ The Judicial Power.” 

Distinction between judicial and ministerial power. 

Industrial arbitration. 

Construction of State statutes. 

Over-ruling prior decisions. 

Contempt of Court. 

§ 116 . “ The High Court or Australia.” 

§ 117 . “ Other Federal Courts.” 

§115. ‘^THE JUDICIAL POWEE.” 

The Judicial power of the Commonwealth is tne power to hear 
and determine suits and controversies, inter partes, arising in the 
primary or original jiuisdiction and in the appellate or final juris- 
diction defined by the Constitution, Chaptei III. 

Distinction between Judicial and Ministerial Power. 

The Australian Industries Preservation Act 1906, section 15b 
authoiizes the Comptroller-General of Customs to put certain 
questions to and to demand answers from, persons suspected of 
being concerned in contracts, in restraint of inter-state trade ; 
answers to such questions when given may be used as evidence 
against such persons in any subsequent legal proceedings. 

In the case of Huddart Parker Co. Proprietary Ltd. v. Moor- 
head, (1909) 8 C.L.R., 331, the validity of section 15b was impeached 
and the question for determination was whether this compulsory 
discovery vested in a non-judicial officer, appertains to the judicial 
power. It was argued for the appellant that the proceeding objected 
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to was in princix^le analogous to the examination of witnesses before 
a Justice of the Peace with a view to the commitment of an accused 
person for trial on indictment ; that in the event of the accused 
being tried before a Justice of the High Court without a jury the 
analogy would be complete, while, if he were tried on indictment 
and a preliminary investigation before Justices of the Peace were 
necessary, the result would only be to divide the preliminary inquiry* 
into two stages not differing in essential quality ; that such pro- 
ceedings before Justices of the Peace, are always regarded as judicial 
proceedings, that they must, therefore, be regarded as an exercise 
of the judicial power ; and further that the interrogation of witnesses 
with a view to the administration of either the criminal or civil law is 
a matter that is in practice in British countries entrusted to judicial 
tribunals, and must, therefore, be regarded as within the term 
judicial power ” as used in section 71 of the Constitution. For 
the Commonwealth it w^as admitted that there rvas an analogy 
between the powers conferred on the Comptroller- General and those 
exercised by examining justices. It was also conceded that of 
recent years Justices exercising the function of preliminary examina- 
tion were sometimes regarded and spoken of as exercising judicial 
functions. 

It therefore became necessary/ to enquire wLat was the true 
nature of their functions. On this point the case of Cox v. Coleridge 
(1822) 1 B. & C., 37 is very instructive and authorative. Tliis case 
which was referred to by the Chief Justice (Sir Samuel Griffith) 
during the argument sho'ws that at common law the original function 
of justices of the jDeace was ministerial and in no sense judicial. 
All the judicial functions which they have latelv acquired have been 
conferred by Statute. 

Referring to Cox v. Coleridge, the Chief Justice (Sir Samuel 
Griffith) said : — “ I think this case must be taken as an authorita- 
tive exposition of the law on the subject as it then stood It is true 
that since that time many laws have been passed both in England 
and Australia regulating the procedure in such inquiries, but I do 
not think that the}" have the effect of altering the essential nature of 
the inquiry, wLich cannot be regarded now, any more than then, as 
an exercise of judicial functions. If this is the correct view, it follows 
that the inquiry by the Comptroller- General, whether regarded as 
a substitute for, or as a preliminaiy step to, an inquiry by justices, 
cannot be regarded as a judicial function, and the foundation for 
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this argument consequently fails. It is plain that the power 
which, by section 71 of the Constitution, is to be exercised by Courts 
is a power of such a natuie that an appeal will lie to the High Court 
from anything done in its exercise’. It is equally plain that an appeal 
does not lie to any Court either from an order of commitment or an 
order of discharge made by examining justices. Foi this reason also 
I think that the proceedings before them cannot be regarded as an 
exercise of judicial power. Apart from these considerations, I am 
of opinion that the w^ords ‘ judicial power ’ as used in section 71 
of the Constitution mean the power which every sovereign authority 
must of necessity have to decide controversies between its subjects, 
or between itself and its subjects, whether the rights relate to life, 
liberty or property. The exercise of this power does not begin until 
some tribunal which has power to give a binding and authoiitative 
decision (whether subject to appeal or not) is called upon to take 
action. ’’ Per Griffith, C.J., 8 C.L.R., at pp. 355-6. 

Mr Justice Isaacs said : — The question of what is judicial 
power cannot arise in a unitaiy State in the precise form in which 
it j)iesents itself here, because, where the legislature is supreme, the 
only question is the ascertainment of its will For this reason 
English precedents of a strictly decisive character are not to be 
obtained It is only where, as in the United States of America 
and the Commonwealth of Australia, the Legislature is of itself bound 
to conform to an organic law that the question becomes acute. 
Even in America we do not find a perfect analogy, because the judicial 
power of the United States is not only vested in the Courts, but is 
limited in extent to the ten descriptions of cases specified in the 
Constitution, so that the test of what is judicial power,’ is not to 
be found by merely ascertaining the ambit of the judicial power 
which the Courts there possess I have found no assistance from 
any of the American cited cases.” 

After quoting and examining a number of English authorities, 
including Sir Wm. Blackstofte’s Commentaries, vol. 1, p. 148, His 
Honor continued — . . . Taking these high authorities as 

affording the guiding principles for our present purpose, it appears 
to me the objection to section 15 b that it is an exercise of the judicial 
power is untenable. It is ministerial and its analogue can be found 
in almost every Customs ilct.” 
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Industrial Arbitration. 

The question has been raised as to whether the Commonwealth 
Court of Conciliation and Arbitration is vested with legislative or 
judicial power Is it a judicial body, from the decisions of which 
an appeal will lie to the High Court or is it a subordinate legislative 
body similar to the State wages boards of Victoria \ 

In several cases the majority of the High Court (Geiffith, C. J. 
and Baeton and O’Connob, JJ.) held that the power vested in the 
Arbitration Court was a judicial power to be exercised in a judicial 
manner by a judicial officer whose decisions w^ere subject to the 
corrective jurisdiction of the High Court. On the other hand Mr. 
Justice Isaacs has held that some awards of the Arbitration Court 
were in the nature of legislation : Australian Boot Trade Employees^ 
Federation V. Whyhrow c6 Co., (1910) 10 C.L.R., at p. 300. 

• Important consequences would flow from the recognition of 
Federal industrial awards operative in future as legislative rules. 
High Court could not review such awards either by prohibition, in 
its original jurisdiction or by any procedure in its appellate juris- 
diction but such awards if ultra vires of the Constitution would be 
open to attack in any Court in which an attempt were made to 
enforce them and they could be pronounced null and void. So that 
if any industrial award be a legislative Act the facilities for reviewing 
its legality would be greater and more unassailable than if it were a 
judicial determination from which the right of appeal may be 
limited. The judicial power extends to the review of legislative 
measures attempted to be enforced in judicial proceedings. 

Construction of State Statutes. 

The High Court will be reluctant as a general rule to put a 
different construction upon the Statutes of a State from that which 
the Supreme Court of the State itself has declared to be their true 
construction ; at any rate, unless its decision is directly invited by 
way of appeal, either from the same Court, or from the Court of 
another State in a case involving the construction of identical 
words: Bond v. The Commonwealth, (1903) 1 C.L.R., 13. 

Over-ruling Prior Decisions. 

The High Court is not bound by its own prior decisions, and if, 
in the Court’s opinion, a prior decision is manifestly wrong, it is 
within the judicial power as well as the duty of the Court to over- 
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rule that decision. Per Isaacs, Higgins, Gavan Duffy and Rich, 
JJ. (Bakton, A.C. J. and Powers, J. dissenting) , that J. C. William- 
son Ltd. V. Jlusicians' Union of Australia, 15 C.LR., 636, was 
wongly decided and must he over-ruled . Australian Agricultural 
Co. and Others v. Federated Engine-Drivers'' and Firemen’s Associa- 
tion of Australasia, 17 C.L.R., 261. 

The High Court is not bound by its previous decisions, but will 
only review a previous decision when that decision is manifestly 
vYong : The King v.^ The Commonwealth Court of Conciliation and 
Arbitration {The Tramways Case, No. 1), 18 C.L.R., 54. 

Contempt of Court. 

Statements made concerning a Judge of the High Court do not 
constitute a contempt of the High Court unless they are calculated 
to obstruct or interfere with the course of justice, or the due adminis- 
tration of the law in the High Court • E. v. Nicholls, 12 C.L.R., 280. 

§116. ‘‘THE HIGH COURT OP AUSTRALIA.” 
Organization and Seat. 

Under the heading Constitution and Seat ” the Judiciary Act 
1903, section 4, declares that the High Court shall be a Superior 
Court of Record and shall consist of a Chief Justice and two other 
Justices who shall respectably be appointed by Commission. 

The Act No. 5 of 1906, increased the number of Justices to 
four, and the Act, No. 31 of 1912, increased them to six. By the 
latter Act it was further provided that, when the Justices sitting as 
a Pull Court are divided in opinion as to the decision to be given on 
any question, the question shall be decided according to the decision 
of the majority, if there is a majority ; but if the Court is equally 
divided in opinion — (a) in the case where a decision of a Justice of 
a High Court (whether acting as a Justice of the High Court or in 
some other capacity), or of a Supreme Court of a State or a Judge 
thereof, is called in question by appeal or otherwise, the decision 
appealed from shall be affirmed ; and (b) in any other case the 
opinion of the Chief Justice, or, if he is absent, the opinion of the 
Senior Justice present shall prevail. See Notes to section 79, 
§ “ Number of Judges. ’ 

The principal seat of the High Court is to be at the seat of 
Government. Until the seat of Government is established, the 
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principal seat of the High Court is to be at such place as the Governor- 
General from time to time appoints There is to be a principal 
registry at the principal seat of the Court as well as District Registries. 
Power is given to appoint registrars, marshalls, and other officers. 

§ 117. “ OTHER FEDERAL COURTS.” 

The original judicial power of the Commonwealth is not entirely 
centralized in or monopolized by the High Court of Australia ; it 
may be by Federal legislation vested in other Federal Courts specially 
created by Parliament and in State Courts- clothed vdth Federal 
jurisdiction. 

Judges’ Appointment, Tenure, and Remuneration. 

72. The Justices of the High Court and of the other 
courts created by the Parliament — 

(i.) Shall be appointed"^® by the Governor-General 
in Council : 

(ii.) Shall not be removed except by the Governor- 
General in Council, on an address from both 
Houses of the Parliament in the same session, 
praying for such removal on the ground of 
proved misbehaviour or incapacity : 

(iii.) Shall receive such remuneration as the 
Parliament may fix ; but the remuneration 
shall not be diminished during their con 
tinuance in office. 

§118. “APPOINTED.” 

The following are the dates of the Commissions of the Chief 
Justice, Sir Samuel W. Griffith and the several Justices of the 
High Court wffio have so fai held office : — 

The Chief Justice, 5th October, 1903 ; 

Mr. Justice OUonnoPv, 5th October, 1903 ; 

Mr. Justice Barton, 5th October, 1903 ; 

Mr. Justice Isaacs, 12th October, 1906 ; 

Mr. Justice Higgins, 13th October, 1906 ; 

Mr. Justice Duffy, 11th February, 1913 ; 

Mr. Justice Powers, 5th March, 1913 ; 

Mr. Justice Rich, 5th April, 1913. 

'^Died, 18th November, 1912. 
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§119. ‘‘ REMUNEEATION.” 

The Chief Justice receives a salary of £3,500 per year, and eacii 
Justice receives a salary of £3,000 per year, also travelling expenses 
considered reasonable by the Govern or- General. 

By an Act passed in the session of 1918, provision was made for 
payment of a pension or annuity to the first Chief Justice upon his 
resignation of his office. 

Such pension or annuity to continue during his life and to be of 
an amount equal to what he would have been entitled to demand 
under the laws of Queensland had he continued to occupy the office 
of Chief Justice of Queensland during the period, during which he 
has occupied the office of Chief Justice of the High Court of Australia. 

§120 ‘‘APPELLATE JURISDICTION.” 

Appellate Jurisdiction of High Court. i-O 

73. The High Court shall have jurisdiction, with 
such^^^ exceptions and subject to such regulations as 
the Parliament prescribes, to hear and determine 
appeals^^^ from all judgments, decrees, orders and 
sentences — 

(i.) Of any Justice or Justices^^^ exercising the 
original jurisdiction of the High Court ; 

(ii.) Of any other^^® federal court, or court exer- 
cising federaP-® jurisdiction ; or of the 
Supreme^^’’ Court of any State, or of any 
other^^ court of any State from which at 
the establishment of the Commonwealth an 
appeal lies to the Queen in Council : 

(iii.) Of the Inter-State Commission,^^® but as to 
questions of law only : 

and the judgment of the High Court in all such cases 
shall be finaP®“ and conclusive. 

But no exception or regulation prescribed by the 
Parliament shall prevent the High Court from hearing 
and determining any appeal from the Supreme Court 
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of a State in any matter in which at the establishment 
of the Commonwealth an appeal lies from such Supreme 
Court to the Queen in Council. 

Until the Parliament otherwise provides, the con- 
ditions of and restrictions on appeals to the Queen in 
Council from the Supreme Courts of the several States 
shall be applicable to appeals from them to the High 
Court. 

CONSPECTUS OF NOTES TO SECTION 78. 

§120. ‘‘ Appellate Jurisdiction.” 

Limits of appellate power. 

§121. “ Exceptions.” 

§122. “ Appeal.” 

§123. “ All Judgments ” &c. 

§124. “Justice Exercising Original Jurisdiction.” 

Legislation. 

Judiciary Act 1903-1910, sections 27, 34, 77. 

§125. “ Any Other Federal Court.” 

Legislation. 

Commonwealth Conciliation and Arbitration Act 1904-1911, 
section 11 

Commonwealth Conciliation and Arbitration Act 1915, sec- 
tion 21aa. 

§126. “ Any Court Exercising Federal Jurisdiction.” 

Appeal to High Court in Federal cases. 

Mode of appeal. 

Appeals as of right. 

Test of Federal jurisdiction. 

State procedure in Federal jurisdiction. 

Time limit. 

Matters pending in High Court. 

Kemoval of Federal causes. 

Mandamus prohibition and injunction. 

The power of removal — a branch of appeal. 

Appeal in Commonwealth indictable eases. 

§127. “ Supreme Court op any State.” 

Legislation. 

Judiciary Act 1903-1910, section 35. 
xAuppeals as of right. 

Any summons or matters. 

Appellate amount. 
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§127. Supreme Court op any State.” — continued. 

Claims indirectly involved. 

Status — marriage — divorce. 

Interlocutory judgment. 

Special leave in civil cases 

Habeas corpus. 

New trials. 

Appeals from verdict of juries in civil cases. 

Leave and special leave to appeal. 

Special leave in criminal cases. 

Rule re-stated. 

Appeal after acquittal by jury. 

§128. Other Courts op a State.” 

§129. Inter-State Commission.” 

§130. ‘‘ Final and Conclusive.” 

Limits of Appellate Power. 

The Constitution, section 73, gives to the High Court, subject 
to exceptions and conditions to be prescribed by Parliament, 
jurisdiction to hear and decide appeals from any Justice of the High 
Court, sitting in primary jurisdiction ; from other Federal Courts ; 
from Courts exercising Federal jurisdiction ; or from the Supreme 
Court of any State ; or from any Court of final appeal in a State, 
and from the Inter-State Commission. The Judiciary Act 1903- 
1910, section 35, prescribes the conditions and exceptions to the 
right of appeal from Supreme Courts of States. 

The Commonwealth Parliament has no authority to create 
any additional appellate jurisdiction. The authority, if any, of the 
Court to hear an appeal is to be sought not in the Judiciary Act, 
but in the Constitution itself. Section 35 of the Judiciary Act is 
to be regarded not as a provision for creating rights of appeal, but 
as making exceptions from the jurisdiction conferred by the Con- 
stitution and prescribing regulations as to its exercise. It has 
been passed by Parliament as its interpretation of the method of 
exercising the excepting and regulating power. For the most part 
it appears to confer jurisdiction affirmatively ; it defines rather than 
excepts. In some respects it regulates. By defining the cases in 
which appeals may be brought, the implication is raised that appeals 
cannot be brought in any other cases. The section should, there- 
fore, be construed not as giving jurisdiction, but as making excep- 
tions by implying a negation of jurisdiction in every case where 
jurisdiction does not purport to be affirmatively given Quick and 
Garrard s Annot. Const., at p. 738. 
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Although it stands under the heading “ Appellate Jurisdiction/’ 
section 35 of the Judiciary Act does not purport to be an enumeration 
of all the Courts from which appeals can be brought to the High 
Court. If it did purport to be such, it would not be complete. It 
refers only to appeals from State Supreme Courts and other State 
Courts from which, at the establishment of the Constitution, appeals 
could be brought direct to the Queen in Council ; it is silent as to 
appeals from inferior State Courts invested with Federal jurisdiction. 

The right of litigants to appeal from such Courts, direct to 
the High Court is given by the Constitution, section 73, subject to 
conditions prescribed by the Judiciary Act, section 39 (b) and (c) : 
Quick and Groom's Judicial Power, p. 143. 

It should be noted that section 35 of the Judiciary Act, does 
not confer Federal jurisdiction on any State Court ; it merely affirms 
that there may be an appeal as of right in specific cases, and by leave 
or by special leave in other cases, against the judgments given or 
pronounced by State Supreme Courts, whether in the exercise of 
Federal jurisdiction or otherwise. We have to look elsewhere for 
provisions investing the Supreme Courts and other Courts of the 
States with Federal jurisdiction ; that provision is to be found in 
section 39 of the Judiciary Act, where it is hedged about with con- 
ditions of a most precise character. The main object of those 
conditions is to confer Federal jurisdiction on State Courts, sub 
modo, reserving to the High Court exclusive appellate jurisdiction 
in such cases : Quick and Ch^oom's Judicial Power, at p. 144. 

§ ISl. EXCEPTIONS.” 

Parliament may make exceptions and regulations limiting the 
right of appeal to the High Court from all judgments, decrees, 
orders and sentences : — 

1. Of Justices of the High Court exercising original juris- 

tion ; 

2. Of any other Federal Court such as the .Conciliation and 

Arbitration Court ; 

3. Of any Court exercising Federal jurisdiction ; 

4. Of the Supreme Court of any State ; 

5. Of the Inter-State Commission but as to questions of law 

only. 
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§ 122. “ APPEALS.” 

The appellate jurisdiction of the High Court is the creature of 
Statute, and the Court is not at liberty to say that because an appeal 
lies to the High Court from all judgments, orders, decrees, and 
senteiices of the Supreme Courts of the States it would entertain 
applications to review them except in accordance with the law and 
practice of the Court : Dagnino v. Bellotti, 11 App. Gas., 604. 

Whatever power the High Court may have to entertain an 
appeal from a judgment of the Supreme Court of a State, it must 
give judgment according to the law of that State. In other words, 
the powei to entertain an apjDeal does not confer on the Court of 
Appeal power to administer a different law. If, therefore, this Court 
had in any case jurisdiction to entertain an application for a new trial 
in a criminal case, it would be bound in dealing with the application 
to apply the law of the State as to granting new trials in such cases. 
The Court cannot make a new law to itself. It cannot grant an 
appeal which would be futile or abortive and unenforceable by the 
law of the State. Per Griffith, C.J. in The King v. Snoio, (1916) 
20 C.L.R., at p. 325. 

The circumstance that in referring to the exercise of the Royal 
Prerogative the word appeal is sometimes used in an extended 
sense, cannot enlarge its meaning as used in the Constitution of the 
Australian Commonwealth, so as to include a general power of su 2 )er- 
vision over the ]3roceedings of the Sujireme Courts of the States. 
Per Griffith, C.J. in The King v. Snow, (1916) 20 C.L.R., at ji. 327. 

§ 123. ALL JUDGMENTS, DECREES, ORDERS AND 
SENTENCES.” 

As to the meaning of these expressions, see notes infra, under 
the heading of “ Appeal ” New Trial.” 

§124. ‘‘JUSTICE EXERCISING ORIGINAL JURISDICTION.” 

LEGISLATION. 

Judiciary Act 1903-1910, Sections 27, 34 and 77. 

The High Court has jurisdiction to hear and determine appeals 
from all judgments whatsoever of any Justice or Justices, exercising 
the original jurisdiction of the High Court whether in Court or Cham- 
bers, with the following exceptions, viz. : — 
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(1) An api^eal shall not lie to the High Court from a decision 
of a Justice of the Court, or from a decision of the Su]Dreme Court 
of a State exercising Federal jurisdiction, with respect to costs 
which are in the discretion of the Court, except by leave of the 
Justice or Court. 

(2) In the case of error apparent on the face of the proceedings, 
an appeal shall not without the special leave of the High Court be 
brought to the High Court from a judgment or sentence pronounced 
on the txial of a person charged with an indictable offence against 
the laws of the Commonwealth. 

§ 135. ANY OTHER FEDERAL COURTS.” 

The High Court was established by the Constitution, but in 
addition to the High Court, Parliament may create and organize 
other Federal Courts, and invest them mth Federal jurisdiction. 

Parliament could create Circuit Courts of primary jurisdiction, 
similar to those established by Congress in the United States, or 
Courts dealing with special matters such as inter-state and external 
commerce. The Judges of such Courts, however, would have to 
be appointed subject to the same life and good behaviour tenure 
as that prescribed for Justices of the High Court by the Constitution, 
section 72. The Inter-State Commission is not such a Court : 
Commomvealth v. New South Wales, (1915) 20 C.L.R., 54. The 
Commonwealth Conciliation and Arbitration Court is such a Court : 
it is a judicial body although it cannot enforce its own decisions : 
Waterside Workers' Unio7i v. J. W . Alexander Ltd., 25 C.L.R., 434 ; 
(1918) A.L.R., 341. 


LEGISLATION. 

COMMON'SVEALTH CONCILIATION AND AbBITBATION AcT 1904-1911, 

Section 31. 

“No award or order of the Commonwealth Conciliation and 
Arbitration Court shall be challenged, appealed against, reviewed, 
quashed or called in question or to be subject to prohibition or man- 
damus in any Court on any account whatever.” As to whether 
this denial of the right of appeal to the High Court deprives the 
Court of its original corrective jurisdiction to grant prohibition or 
mandamus, see Notes to section 75 (v.), § Prohibition, Mandamus, 
Injunction. 
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Conciliation and Arbitration Act 1915, Section 21aa. 

The Commonwealth Conciliation and Arbitration Act 1904- 
1915, section 21aa, enabling one Justice of the High Court to decide 
whether in a given case there is an industrial dispute withhi the 
meaning of section 51 (xxxv,) of the Constitution is a valid exercise 
of the legislative power of the Parliament. So held by Isaacs, 
Hicgins, Gavan Duffy, Powers and Eich, JJ. (Griffith' C.J. 
and Barton, J., dissenting). It was held, also, by Isaacs, Higgins, 
Gavan Duffy, Powers and Eich, JJ., that the provision in sub- 
section 4 of section 21 aa that the decision of a Justice of the High 
Court that there is an industrial dispute is not to be subject to any 
appeal to the High Court, in its appellate jurisidction is an exception 
from that jurisdiction within the meaning of section 73 of the 
Constitution. By Isaacs, Gavan Duffx^ and Eich, JJ. : — Sub- 
section 4 of section 21aa only applies to a decision of a Justice 
sitting in Chambers. B}^ Higgins, J. : — Even if suli-section 4 of 
section 21 aa were invalid, the rest of the section would be valid ; 
and it is the duty of the Justice before whom the application conies 
to proceed with the incpiiry in pursuance of the words of the Act, 
and to leave the ehect of his decision for proceedings in whicl) the 
question of its oifeot can no longer be evaded or postponed : FederaierJ 
Eiigine- Drivers' and Firemens Association of Australasia v. Colonial 
Sugar Refining Go. Ltd., E.C. (1916) 22 C.L.E., 103. 

§ 126. ANY COURT EXERCISBIG FEDERAL JURISDICTION.” 

LEGISLATION. 

Judiciary Act (1903), Section 39. 

The Supreme Courts of States, as well as the inferior State 
Courts, such as District Courts, County Courts, Courts of General 
Sessions, Courts of Petty Sessions, Small Debt Courts, have been 
invested vdth Federal jurisdiction under the Constitution, section 
77 (m.) ; that is, exercising the judicial power of the Commonwealth 
assigned to them ; engaged in the adirdnistration of Commonwealth 
law as distinguished from State law ; matters arising under the 
Constitution or involving its interpretation ; matters arising under 
any law made by the Parliament. 

Appeal to High Court in Federal Cases. 

Every decision of the Supreme Court of a State, in Federal 
jurisdiction, shall be final and conclusive “ except so far as an 
appeal may be brought to the High Court.” 


L P. 


43 
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Wherever an appeal lies from the decision of an}^- Court or Judge 
of a State to the Supreme Court of the State, an appeal from a 
decision in Federal jurisdiction may be brought to the High Court. 
The High Court may grant special leave to appeal to the High Court 
from any decision in Federal jurisdiction of any Court or Judge 
of a State notwithstanding that the law of the State ma}^ prohibit 
any apx3eal from such Court or Judge. 

Mode of Appeal in Federal Cases. 

Under the Pules of Court, Part II., section III., rule 1 (22nd 
August, 1904) an appeal to the High Court in Federal jurisdiction 
cases is to be brought in the same manner as is prescribed by the 
law of the State for bringing appeals from the same Court to the 
Supreme Court of the State in like matters. 

In the case of JEx parte Gordon, (1906) 3 C.L.R., 725, the defen- 
dant was convicted in the Police Court, Sydney, for an offence 
against the Immigration Act 1901, and was fined £100. An applica- 
tion was made to the High Court on behaK of Gordon for a rule nisi 
for a prohibition to the magistrates. The Chief Justice, Sir Samuel 
Griffith, said : — ‘‘ In this case the matter was heard by a magis- 
trate exercising Federal jurisdiction, and from his decision an appeal 
lies to the Supreme Court, and therefore under that section an 
appeal may be brought to the High Court, In gTaiitiiig rules 
nisi for a prohibition it is usual for the Supreme Court to satisfy 
itself that the correctness of the decision is open to doubt, and it is 
not uncommon to refuse a rule nisi. Without saying that w^e will 
grant a rule nisi in every case in which it is asked for, we think we 
should be somewhat liberal in the interpretation of section 39 (6) 
of the Judiciary Act 1903, considering that, by the adoption of 
another form of appeal, an appeal might be brought without the 
leave of this Court. Without expressing an}?' opinion as to the 
merits we think we should grant a rule nisi.'' 

The right of appeal in Federal matters given by section 73, sub- 
section (ii.) may be exercised by different methods of procedure 
under varymg names according to the provisions of State laws. 
Thus it has been held by the Full Court of Hew South Wales that 
appeal includes in Hew South Wales a statutory prohibition granted 
by the Supreme Court {Ex parte Oesselmann, (1902) 2 S.P. (H.S.W.), 
149) ; and by the Supreme Court of Victoria that appeal includes 
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in Victoria proceedings in the Supreme Court by way of an cider 
to review : Stephens v. Abrahams, (1902) 27 V.L.R., 753. 

Appeal as of Right in Federal Cases. 

Where an appeal lies from a State Court to the Supreme Court 
of a State, a like appeal will, as a matter of right, lie to the High 
Court. In Roberts v. Ahern, (1904) 1 C.L.R., at p. 417, Roberts, 
a post office contractor was convicted in the Court of Petty Sessions 
at Inglewood, and appealed to the High Court. 

The Chief Justice, Sir Samuel Griffith, said : — “ In this 
case special leave to appeal was granted by this Court. The 
decision was, however, a decision given in the exercise of jurisdiction 
conferred by section 39 of the Judiciary Act, from which an appeal 
lies to the High Court as of right. The leave, therefore, which was 
asked for ex abundanti cautela, must not be regarded as a precedent 
for holding that the Court can, or, if it can, will, grant special leave 
to appeal from a decision of an inferior Court of a State given other- 
wise than in the exercise of Federal jurisdiction.” 

An api)eal to the High Court from a decision of a Court of Petty 
Sessions of Victoria exercising Federal jurisdiction in the case of a 
civil debt recoverable summarily when the sum involved does not 
exceed £5, may under the Rules of the High Court, Part II., section 
IV., rule 1, be brought by way of order to review notwithstanding 
that by section 21 of the Justices Act 1904 (Viet.) in such a case the 
granting of an order to review is prohibited : Prentice v. Amal- 
gamated Mining Employees' Association of Victoria and Tasmania, 
15 C.L.R., 235. 

The term “ federal jurisdiction means authority to exercise 
the judicial power of the Commonwealth, within certain limits pre- 
scribed. Then “ federal jurisdiction ” must include appellate juris- 
diction as well as original jurisdiction. The whole scheme of the 
CoiiStitution assumes that the judicial power includes both these 
grants of power. From the history of the Constitution and the 
practice in English-speaking countries, it must be taken for granted 
that the judicial power was known by the framers of the Con- 
stitution to include both, and that those framers intended that the 
judicial power might be exercised by Courts of original jurisdiction 
or by Courts of appellate jurisdiction. The power to create a Federal 
Court depends upon the Constitution, section 71. The judicial 
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power exists as an attribute of sovereignty, and, so far as it is not 
left to the High Court, it is for the Parliament to say what juris- 
diction each Court shall have. Section 71 combined vith section 
77 (i ) means that the Parliament may establish any Court to be 
called a Federal Court, and may give it jurisdiction to exercise any 
judicial power of the Commonwealth, which the Parliament ma}’ 
think fit to confer u-poii it, either by wa}^ of appellate or original 
jurisdiction. Section 77, sub-sec. (iii.) must receive a similar 
interpretation. Parliament may invest any Court of a State with 
authority to exercise Federal judicial power, again to tlie extent 
prescribed by the Statute. There is nothing to restrict that judicial 
power to original jurisdiction any more than to appellate jurisdiction. 
There can be no doubt that Parliament might think fit to hivest 
one Federal Court exclusively with original jurisdiction, another 
Federal Court with appellate jurisdiction, and another with both. 
There is nothing to limit that power. Any power that falls within 
the words ' federal jurisdiction ’ may be conferred on anj^ Court 
which Parliament thinks fit to invest with Federal jurisdiction. 
From all such Courts an appeal lies to the H igh Court. Per Guiffith. 
C.J in Ah Yichv, Lelimert, 2 C.L.R., at pp. 602-6U3. 

The Test of Federal Jurisdiction. 

A Court of Summary Jurisdiction of a State exercises Federal 
jurisdiction within the meaning of section 39 (2) {d) of the Judiciary 
Act 1903, if it be neeessarj' in the particular case for the Court to 
decide any question arising under the Constitution or involving its 
interpretation. If, however, whether that question is answ^ered 
rightly or wTongly, the Court answers anotlier question, not arising 
under the Constitution or involving its interpretation, and their 
answer to that other question enables them to decide the case, 
the Court does not exercise Federal jurisdiction, and therefore no 
appeal lies to the High Court from that decision.: Miller v. Haweis. 
5C.L.R.,89. 

It was held by the Full Court of Tasmania that the question 
whether the Licensing Act of that State is a proper exercise of the 
police powers of the State is a question involving the interpretation 
of the Constitution, and that such a question, being one of Federal 
jurisdiction, cannot be determined by a Court of Summary Juris- 
diction not constituted in accordance with paragraph (d) of this 
Section : Conlanv. Watts, (1911) 7 Tas. L.R., 40. 
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State Procedure in Federal Jurisdiction. 

The Eeclerated Saw Mill and General Wood- workers’ Employees’ 
Association (Adelaide Branch), which was registered as an organiza- 
tion under the provisions of the Commonwealth Conciliation and 
Arbitration Act 1904, proceeded against John James Alexander, by 
complaint, in a Court of Summary Jurisdiction constituted by a 
Special Magistrate of South Australia at Adelaide, to recover 
£1 19s. Id., as being the amount of levies and dues alleged owing 
by the defendant to them in respect of a period beginning before 
23rd September 1910, and extending to the date of the complaint, 
26th September 1911. 

By the rules of the Association it was provided that — no 
member shall discontinue his membership without giving at least 
three months’ previously written notice to the Secretary of his 
intention so to do, nor without pacing all membership subscriptions 
and dues owing by him to the Association.” By rule 19 no person 
could cease to be a member unless he gave at least 3 months’ notice 
to the secretary and paid ail fees owing by him to the Association. 
On the 23rd June 1910 the defendant sent a written notice of his 
resignation of membership to the secretary of the Association, 
and he admitted at the hearing that he was a member until 23rd 
September 1910 and that he then owed 15s. 9d. for levies and dues. 
By the Judiciary Act 1903, section 39 (2), the several Courts of the 
States within their respective jurisdictions have authority to hear 
and determine cases arising under Federal Statutes. The South 
Australian Justices Act 1850, section 10, provides that in all cases 
where no time is already, or shall hereafter be, specialty limited for 
making ” any complaint before a Justice such complaint shall be 
made . . . within six calendar months from the time when the 

matter of such complaint . . . arose.” 

The Magistrate dismissed the complaint on the ground that the 
claim was barred by the time limit section. Upon appeal to the 
High Court the decision of the Magistrate was affirmed. Where, 
by a Commonwealth Statute a new jurisdiction is conferred upon a 
State Court, the State Court is to be taken as it is found, with all 
its limitations as to jurisdiction, unless otherwise expressly declared. 
The piovisions of the State law relating to procedure and limitations 
of actions and claims must prevail. It was further held that a person 
who had been a member of such an association was not liable for 
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levies and dues made by the association after the expiration of 
three months from the time when he gave written notice of his 
intention to discontinue his membership : Federated Saw Mill, 
Timheryard and General Woodworkers' Association ( Adelaide 
Branch) v. Alexander, (1912) 15 C.L.R., 308. 

Time Limit. 

The provisions in section 2 of the Second Schedule to the 
Commonwealth Workmen’s Compensation Act 1912 that the 
decision of a County Court (which term includes a District Court) 
shall be final unless within a prescribed time either party appeals 
to the High Court or the Supreme Court of the State in which the 
County Court is situated, is an exception from the appellate juris- 
diction of the High Court within the meaning of section 73 of the 
Constitution ; and, therefore, no appeal having been brought 
within the prescribed time, the High Court has no jurisdiction to 
grant special leave to appeal from such a decision. It was so held 
by Griffith, C.J., and Bartoh, Isaacs, Higgixs and Powers, JJ. 
(Rich, J. doubting) : The King v. Murray <h Cormie ; Ex parte 
The Commonwealth, E.C. (1916) 22 C.L.R., 437. 

Matter Pending in High Court. 

In any matter pending in the High Court, not being a matter 
in which the High Court has exclusive jurisdiction, the Supreme 
Court of a State shall, subject to any Rules of Court, be invested 
with Federal jurisdiction to hear and determine any applications 
which may be made to a Justice of the High Court sitting in Cham- 
bers. Such jurisdiction may be exercised by a single Judge of the 
Supreme Court sitting in Chambers, and the order of the Judge shall 
have the effect of an order of a Justice of the High Court sitting in 
Chambers. From any judgment of the Supreme Court of a State 
given or pronounced in the exercise of Federal jurisdiction in a 
matter pending in the High Court, an appeal as of right lies to the 
High Court : Judiciary Act (1903-1910), section 35 p) (c). 

Mandamus, Prohibition and Injunction, 

The extraordinary remedies provided by the Constitution 
section 75 (v.) in the shape of writs of mandamus, prohibition and 
injunction directed to officers of the Commonwealth do not come 
within the meaning of the appellate jurisdiction of the High Court ; 
they belong to the original jurisdiction. The difference is important. 



Sec. 73.] 


APPELLATE JURISDICTION. 


679 


Matters within the appellate jurisdiction are subject to exceptions 
and regulations whilst those matters within the original jurisdiction 
cannot be abridged or qualified by Commonwealth legislation : 
The King v. Commonwealth Court of Conciliation and Arbitration ; 
Ex ;parte Brisbane and Adelaide Tramway Authorities, (1913) 18 
C.L.R., 55. 

But the High Court can also grant these remedies in other 
cases within the appellate jurisdiction : Ah YicJc v, Lehmert, 
2 C.L.R., at pp. 602. 

Removal of Constitutional Causes. 

By the Judiciary Act 1903, section 40 (1) (2), any cause or part 
of a cause arising under the Constitution or involving its interpreta- 
tion which is at any time pending in any Court of a State on appeal, 
may at any stage of the proceedings before final judgment be removed 
into the High Court under an order of the High Court, which may^ 
for special cause shown, upon application by any party, or by or on 
behalf of the Attorney-General of the Commonwealth or of a State, 
be made on such terms as the Court thinks fit. When any such order 
for removal is made, the proceedings in the cause and such documents 
if any, relating thereto as are filed of record in the Court of the State, 
or if part onl}^ of the cause is removed a certified copy of those pro- 
ceedings and documents, shall be transmitted to such Registry of 
the High Court as is directed by the order. By the Judiciary Act, 
No. 8 of 1907, section 4, this section was amended by omitting the 
words on appeal’’ thus considerably enlarging the power of re- 
moval. * 

By the Judiciary Act, No. 8 of 1907, section 5, the following 
new section was added to section 40 (1) : — “ 40a. (1) When, in any 
cause pending in the Supreme Court of a State, there arises any 
question as to the limits inter se of the constitutional poAvers of the 
Commonwealth and those of any State or States, or as to the limit 
inter se of the constitutional powers of any two or more States, it 
shall be the dut}^ of the Court to proceed no further in the cause, 
and the cause shall be by virtue of this Act, and without any order 
of the High Court, removed to the High Court.” 

Trial of Indictable Causes. 

By the Act, No. 8 of 1907, section 6, it is provided that, where 
the trial of any person for an indictable offence against the law of 
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the Commonwealth or of a State is removed from any Court of a 
State into the High Court, the trial in the High Court shall be, 
as nearly as may be, according to the course and practice of the 
Court from which the trial was removed ; and to that end the laws 
of the State relating to the trial and conviction of persons charged 
with indictable offences against the laws of the State shall extend 
and apply to the trial as if the trial were proceeding in the Court 
of the State. 

The Power of Removal. 

The power of removal of Federal cases from State Courts to the 
Federal Supreme Court has been largely adopted in the judicial 
system of the United States. It has been held there that Congress 
has an unquestionable right to remove all eases, rvithin the scope, 
of the judicial power, from the State .Courts to the Courts of the 
United States at any time before final judgment, though not after 
final judgment ; per Stohy, J., in Martin v. H miter's Lessee, 1 
Wheat., 304. This power of removal is not found in express terms 
in any part of the American Constitution ; it is only given by impli- 
cation as a power necessary and proper to carry into effect some 
express power. It pre-supposes an exercise of original jurisdiction 
elsewhere ; it is familiar in Courts acting according to the course 
of common law, in criminal as well as in civil cases. In both cases, 
it is always deemed to be aji exercise of appellate and not of original 
jurisdiction. A writ of error is but a process which removes the 
record of one Court to the possession of another, which is thereby 
enabled to inspect the proceedings, and give such judgment as law 
and justice may warrant. 

Appeal in Commonwealth Indictable Cases. 

Where any person is indicted for an indictable offence against 
the laws of the Commonwealth, the Court before which he is tried 
shall on the application of the accused person, made before verdict, 
and may in its discretion either before or after judgment, reserve 
any question of law which arises on the trial, for tjie consideration 
of the Full Court of the High Court, or of a Full Court of the Supreme 
Court of the State, in which the trial takes place. Except as afore- 
said, and except in the case of error, apparent on the face of the 
proceedings, an appeal shall not without the special leave of the 
High Court, be brought to the High Court from a judgment or sen- 
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tenc© pronounced on the trial of a person, charged with an indictable 
offence against the laws of the Commonwealth : Judiciary Act 
1903-1910, section 77. 

§ 127. SUPREME COURT OF A STATE.” 

LEGISLATION. 

Judiciary Act 1903-1910, Section 35. 

Appeals as of Right. 

The High Court has appellate jurisdiction with respect to judg- 
ments of the Supreme Court of a State or of any other Court of a 
State from which at the establishment of the Commonwealth an 
appeal lay to the Queen in Council, in the following cases and 
matters ; viz. ; — 

(a) Every judgment, whether final or interlocutory, which — 

(1) is given or pronounced for or in respect of any 

sum or matter at issue amounting to or of the 
value of Three hundred pounds ; or 

(2) involves directly or indhectly any claim, demand 

or question, to or respectmg any property or any 
civil right amounting to or of the value of Three 
hundred pounds ; or 

(3) affects the status of any person under the laws 

relating to aliens, marriage, divorce, bankru^itcy, 
or insolvency ; but so that an appeal may not 
be brought from an interlocutory judgment 
except by leave of the Supreme Court or the 
High Court : 

{b) Any judgment, whether final or interlocutory, and whether 
in a civil or criminal matter, -with respect to which the 
High Court thinks fit to give special leave to a^opcal : 

(c) Any judgment of the Supreme Court of a State given or 
pronounced in the exercise of Federal jurisdiction in 
a matter pending in the High Court : 

It has been held by the High Court in a number of cases that 
the words Supreme Court of a State ” in section 73 of the Con- 
stitution are used to designate the Court which at the time of the 
establishment of the Commonwealth was, in any particular State, 
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known by the name of the Supreme Court of that State. There- 
fore an order made by a Judge of the Supreme Court of New South 
Wales, sitting in Chambers in the exercise of the jurisdiction con- 
ferred by section 107 of the Justices Act 1902 of that State, is a 
judgment of the Supreme Court from which an appeal will lie to 
the High Court.: Saunders v. Borthistle, (1904) 1 C.L.R., 379. There- 
fore, also, an order made by a Judge of the Supreme Court of Victoria, 
sitting in Chambers upon an originating summons, by which the 
rights of the parties under a will are finally decided, is' an order from 
which an appeal will lie to the High Court, inasmuch as such an 
order is, by the Statute law of the State, an order of the Supreme 
Court : It was held, therefore, that, subject to the conditions men- 
tioned in section 73, an appeal lies to the High Court from “ every 
judgment, decree, order, or sentence ” which, according to the law of a 
particular State, is a '' judgment, decree, order or sentence ” of the 
Supreme Court of that State. The conditions imposed by section 
35 of the Judiciary/ Act 1903 on appeals to the High Court from 
judgments, decrees, orders, or sentences of the Supreme Court of 
a State are exhaustive ” : Parhin v. James, (1905) 2 C.L.R., 315. 

Where, under the practice of the State Supreme Court (Queens- 
land) the Judge at Nisi Prius has power, after verdict and argument 
on motion for judgment, to draw all necessary inferences of fact 
not inconsistent with the findings of the jur}^ and enter judgment 
for either part}^ an appeal lies direct to the High Court without the 
necessity of an intermediate appeal to the Fall Court of the State : 
Buchanan v. Byrnes, (1906) 3 C.L.R., 704. 

A decision of a Judge of the Supreme Court of Victoria on an 
interpleader summons under Order LVII. of the Rules of the Supreme 
Court of that State is a judgment of the Supreme Court from wLich 
an appeal will lie to the High Court : O' Connor v. Quinn, (1911) 12 
C.L.R., 239. 

But it has been held that the Supreme Court upon which 
jurisdiction is conferred by the Electoral Act (1904) of Western 
Australia is a special electoral tiibunal, and is not the Supreme 
Court of the State of Western Australia, and that therefore an 
appeal will not lie from that tribunal to the High Court : Holmes 
V. Angwin, (1906) 4 C.L.R. , 297. Certain arbitral jurisdiction 
conferred on a Judge of the Supreme Court of South Australia by 
the Land Clauses Consolidation Act 1881 of that State is conferred 
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not upon the Supreme Court of the State hut upon a Judge of the 
Supreme Court as a persona designata with a right of appeal to 
the Full Court and therefore a judgment of a Judge exercising the 
jurisdiction so conferred is not a judgment of the Supreme Court 
from which an appeal will lie to the High Court : MacDonald v. 
South Australian Railways Commissioners, (1911) 12 C.L.R., 221. 

Any Sum or Matter. 

A litigant in a suit in the Supreme Court of a State, dissatisfied 
with any judgment, decree, or order, final or interlocutory, given 
or pronounced in the exercise of Federal jurisdiction or otherwise, 
for or in respect of any sum or matter at issue amounting to, or of 
the value of £300, has the right of appeal to the High Court, The 
form of words used in section 35 {a) (1) corresponds with the form 
of words to be found in the Orders in Council giving the right of 
appeal, in certain cases, to the Privy Council from the Supreme Courts 
of the Australian Colonies. There are, however, two points of 
difference the one being that there can be an appeal to the Privy 
Council only from final judgments decrees or orders and the other 
that the sum or matter at issue must be of the value of £500 and 
upwards. 

Appealable Amount. 

An action was brought in the Supreme Court of Victoria by a 
remainderman asking for a declaration that the trustees were liable 
to keep in repair and maintain certain property valued at £2,000, 
and buildings and fences thereon valued at £300 during the life of 
the tenant for life. It was held by the High Court that a judgment 
of the Supreme Court of that State refusing any relief was a judgment 
which involved a claim, demand, or question to or respecting 
property amounting to or of the value of £300 within the meaning 
of this paragraph, and that an appeal to the High Court lay without 
leave : Amos v. Fraser, (1906) 4 C.L.R., 78. 

The measure of the appealable amount is the value of the 
appellant’s interest in the property or civil rights. Per O’CoxNon, 
J. (High Court), Amos v, Fraser, (1906) 4 C.L.R., 78. 

It has been held by the High Court that a judgment of the 
Supreme Court of Tasmania dismissing an application to expunge 
a trade mark of the value of £300 from the register is a final judgment 
from which an appeal lies to the High Court without leave : Ashton 
ds Parsons Ltd. v. Could, (1909) 7 C.L.R., 598, 
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In an affidavit under the High Court Rules 1903, Part II.. 
Section 3, rule 7 (a), as to the appealable nature of a judgment, 
the statement that the judgment involves indirectly a ques- 
tion respecting property of the value of £300 is, in the 
absence of evidence to the contrary, a sufficient statement of the 
value : Ashton S Parsons Ltd. v. Gould, (1909) 7 C.L.R., 598. 

The High Court has held that in ascertaining the appealable 
amount under the Judiciary Act 1903, section 35, in the case of a 
irlaintiff who has failed in the Supreme Court of Victoria and seeks 
to appeal to the High Court the test is the amount of the sum which 
he has claimed and failed to recover. So where a plamtiff obtained 
a judgment in the Supreme Court for £600, which on appeal to the 
Pull Court was reduced to £500, it was held that for the purposes 
of his ap]3eal to the High Court the adverse judgment was in respect 
of £100 only, and that an appeal would not lie without leave : 
Jenldnsv. LanfrancJii, (1910) 10 C.L.R., 595. 

A plaintiff brought an action in the Supreme Court of Western 
xlustralia for a declaration of right to a strip of land, having upon 
it a wall, over which the defendant claimed an easement of support 
for the beams supporting the. upper floor of his adjoining building. 
He also claimed a mandator^^ injunction and damages. The land 
and wall were worth £290, and the plaintiff had suffered actual 
damage to the extent of £15. It was held by the High Court that 
the judgment was one involving a claim respecting property amount- 
ing to or of the value of £300 within the meaning of this paragraph : 
Milnev. James, (1910) 13 C.L.R., 165. 

On a rule nisi for probate of a will in respect of property amount- 
ing in value to over £1,000, it apjoeared that the interest of the 
caveator, one of three sons of the testatrix, none of whom took an^^ 
benefit under the will, would on an intestacy have amounted to less 
than £300. The Supreme Court of Victoria having decided in favour 
of the validity of the will, it was held by the High Court that the 
judgment was one for or in respect of a matter at issue of the value 
of over £300 : Tipper v. Moore, (1911) 13 C.L.R., 248. 

Claim Indirectly Involved. 

As to whether special leave to appeal is necessary when the 
judgment of a State Supreme Court indirectly involves a sum amount- 
ing to or of the value of £300, see Markell v. Lochyer, (1905) 11 
A.L.R., 485. 
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Status — Marriage — Divorce. 

All order of the Judge in divorce under section 4 of the New 
South Wales Matrimonial Causes Act 1899, awarding the husband 
(the successful petitioner in a suit for dissolution of marriage) the 
custodj^ of a child of the marriage, is not a judgment w^hich affects 
the status of any person under the laws relating to divorce, within 
the meaning of this section : Daniel v. Daniel, (1906) 4 O.L.P., 563. 

Interlocutory Judgments. 

No unqualified right of appeal is given from an interlocutory 
judgment pronounced by a State Supreme Court whether acting 
solely in its capacity as a State Court or in the exercise of Federal 
jurisdiction even if the money issue, property, or civil right involved 
exceeds in value £300. The Supreme Court is, however, authorized 
to grant leave to a]3peal against such a judgment to the High Court, 
or the High Court itself may grant leave to appeal. 

Under the Judiciary Act 1903, section 35 (a) an appeal from an 
interlocutory judgment (refusal to grant a conimission to examine 
witnesses abroad) may be brought to the High Court by leave only 
and without special leave under section 35 [h) in ever^"^ case in 
wLich there wmuld be an appeal to that Court as of right from the 
final judgment in the action or suit in wiiicli the interlocutory 
judgment w^as given : Willis v. Treqiiair, (1906) 3 C.L.R., 912. 
A rule absolute setting aside a non-suit and granting a ne^w trial is 
an interlocutory judgment. Per Puma, J., Supreme Court of New' 
South Wales in Me Keon v. Miller, (1905) 22 W N. (N.S.W.), 22. 

Special Leave to Appeal in Civil Cases. 

In considering application for special leave to appeal in civil 
cases below the appealable amount the High Court has decided that 
it \vill substantially follow the rule laid down by the Privy Council 
in the case of Prince t\ Gagnon, 8 A.C., 103, at p. 105 ; that leave 
will only be given where the case is of gravity, involving matter of 
public interest, or some important question of law, or affecting 
property of considerable amount, or where the case is otherwise 
of some public importance or of a very substantial character : 
Hannah v. Dalgarno, (1903) 1 C.L.R., 1 ; Backhouse v. Moderna, 
(1904) 1 C.L.R., 675. 

In dealing with an application for special leave to appeal, the 
High Court adopted the rule laid down by Lord Watson in La Cite 
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ch Montreal v, Les Ecclesiastiques du Seminaire de St. Suplice de 
Montreal (14 A.C. , 660, at p. 662), that a case must be of a substantial 
character, may involve matter of great public interest, and may raise 
an important question of law, and yet the judgment from which 
leave to appeal is sought may appear to be plainly right or at least 
to be unattended with sufficient doubt to justify their Lordships in 
advising Her Majesty to grant leave to ajopeal : Norton v. Taylor. 
(1905) 2 aKK, 291. 

The High Court will not grant special leave to appeal in cases 
which do not raise questions of general importance likely to arise 
in the future, or (in general) in cases depending upon the terms of 
particular documents : Baxter v.. New South Wales Clickers' 
Association, (1909) 10 C.L.R., 114. It vail not be granted where 
the questions involved are mere questions of fact, nor, even in a 
case involving an important question of law. if the judgment from 
which leave to api^eal is sought appears to the Court to be unattended 
with sufficient doubt to justify the granting of leave : Johansen v. 
City Mutual Life Assurance Society Ltd., (1905) 2 C.L.H., 186. 
It will not be granted where there is no reason to doubt the correct- 
ness of the decision from which it is desired to aj^peal : Manton v. 
Williams, (1907) 4 C.L.R, 1046 ; Resells Ltd. v. Allan, (1911) 13 
CL.R., 194. It will be refused where the decision is manifestly 
right : Rae v. Simmons. (1910) 11 C.L.R., 246 ; Waterhouse v. The 
King, (1911) 13 C.L.R., 228 ; Heyv. Brookes, (1911) 13 C.L.R. , 219. 
It will be refused where a very small amount is involved, and where 
the appellant has lain b^^ in the lower Court and taken the chance 
of a judgment in his favour : Zimpel v. Allard, (1904) 2 C.L.R., 117. 
In cases where the sum involved is much below the appeal limit, 
it will be refused even though the judgment of the Supreme Court 
appears to be erroneous, if the error has arisen from a wrong inference 
of fact, or from a wrong application to the facts of a well-knovai 
rule of law ; Learmonth v. AtkinsoJi, (1905) 11 A.L.R., 287. It will 
be refused where the matter to be decided is purely a question of 
facts : Murrap v. Munro, (1906) 3 C.L.R., 788 ; Dwyer v. Vindin, 
(1906) 4 C.L.R., 216; Cameron v. Irwin, (1908) 5 C.L.R., 856; 
Jones V. Oedye, (1909) 9 C.L.R., 262. It will be refused where the 
amount involved is very small, while the case raises a very difficult 
question of law : Bagnall v. White, (1906) 4 C.L.R., 89. 

But in some circumstances leave to appeal will be given as a 
matter of course : Wilcox v. Donohoe, (1905) 3 C.L.R, 83. In some 
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cases it will be granted on a condition : a' Beckett v. Backhouse, 
(1907) 4 C.L.R., 1334. Where costs are in the discretion of the 
Supreme Court, special leave to appeal as to costs alone will only be 
granted in very special circumstances : Jenkins v. Lanfranchi, 
(1910) 10 C.L.R, 595. See also OBullivan v. Morton, (1911) 12 
C.L.R. , 390. In MacDonald v. Beare, (1904) 1 C.L.R , 513, a motion 
to rescind special leave to appeal was dismissed on the ground that 
the question involved was of great public importance, and that on 
it depended the liability or non-liability of the a]Dpellant to a number 
of actions. In Donohoe v. Britz, (1904) 1 C.L.R., 391, it was held 
that the fact that the question raised was an important question 
of law, and of general interest to the mercantile community, was 
an adequate reason for granting special leave to appeal. 

Habeas Corpus, 

The High Court has jurisdiction to entertain an appeal from 
the Supreme Court of a State in the case of habeas corpus. In that 
case Geiffith, C. J. said : — " We have no doubt as the jurisdiction 
of the High Court to entertain this appeal. The jurisdiction con- 
ferred b^’- the Constitution extends to all decisions of the Supreme 
Courts of the States with such exceptions as may be made by Par- 
liament, and no exception is made by the Judiciary Act in the 
cases of habeas corpus : Attorney- General for the Commonwealth v. 
Ah Sheung (29th of June 1906), 4 C.L.R., 949. 

Where a person is detained in a State gaol under a sentence of 
a State Court, the High Court has no jurisdiction to order him to be 
allowed to come before the High Court in order that he may person- 
ally apply for leave to appeal from a judgment of a Court of that 
State. Mandamus will not lie to the Governor in Council of a State, 
and no Court has jurisdiction to review^ his discretion in the exercise 
of the prerogative of mercy. Where a writ of habeas corpus, which 
had been obtained by a prisoner alleging that he was entitled to his 
liberty under regulations made pursuant to section 540 of the 
Crimes Act 1890 (Viet.), had been discharged by the Supreme Court, 
special leave to appeal was refused : Honvitz v. Connor, 6 C.L.R., 38. 

New Trial. 

The Judiciary Act 1903-1910, section 2, declares that an 
appeal includes an application for a new trial and any proceedings 
to review or call in question a decision or jurisdiction of any Court 
or Judge. Section 36 states that in the exercise of its appellate 
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jurisdiction, the High Court shall have power to grant a new trial 
in any cause in which there has been a trial with or \Uthout a jury. 
Parliament, however, cannot by definition enlarge the meaning of 
the term appeal ” as understood in the Constitution. See Notes, 
infra, Appeal from Verdict of Jury.’' 

Appeals from Verdicts of Civil Juries Refused. 

An appeal does not lie to the High Court of Australia from the 
verdict of a jury or from a judgment of the Supreme Court of a 
State founded U]doii the general verdict of a jury in a civil case 
except b^^ way of appeal from a decision of the Supreme Court on 
an application for a new trial. An application for a new trial after 
verdict, upon V'hatever ground, does not fall within the words of 
the Constitution, section 73, appeals from all judgments decrees 
orders and sentences ” of Federal Courts or Stale Courts . Mns- 
grove v. McDonald, (1905) 3 C.L.R., 132. 

Nme months afterwards, the High CVuirt similarly" constituted 
in the case of Banine v. The Commomcealtli, 4 CIL R , at p. 97 
wliicji anose in tlie Federal jurisdiction, qiialiiied the decision in 
M'usgrove v. McDonald. That case "was a motion in the High Court 
for a new trial after a jury verdict in favour of the Comnum wealth 
on certain issues, b^^ direction of the CJiief Justice of New^ South 
Wales (Sir Fbedurick Daeley). A prelimhiary objection was 
taken that the High Court had no jurisdiction to entertain an 
application for a new trial after a verdict of a juiy and Musgrove 
V . McDonald W'as relied on. The Chief Justice (Sir Samuel Geif- 
fith), said : — “ We do not think that Musgrove v. McDonald covers 
the present case. That turned entirely on the right of appeal given 
by the Constitution. We are of opinion that the High Cburt has 
power to make an order directing a new^ trial after a verdict of a 
jury in the Supreme Court exercising delegated Federal jurisdiction 
under the Judiciary Act 1903, section 39 (2).*' 

In The King v. Snow, (1916) 20 C.L.R., 315, in -which six Jus- 
tices of the High Court took part, reference was made to the apparent 
conflict between the two above-named decisions. 

The Chief Justice said : — “ In Musgrove v. McDonald, this 
Court, in a considered judgment, unanimously held that the juris- 
diction conferred on the High Court by section 73 to entertain 
appeals from ‘ judgments, decrees, orders and sentences ’ did not 



Sec, 73.] 


APPELLATE JURISDICTION. 


689 


include jurisdiction to entertain, under the name of an appeal from 
a final judgment, an application for a new trial in a civil action 
after the verdict of a jury. I need not repeat the arguments (to 
a great extent historical) on which this conclusion was based. I 
will only say that the lapse of years has confirmed my opinion as 
to their soundness. They are not less applicable to criminal cases. 
Baume's Case, which was not a considered judgment, proceeded, 
in my opinion, upon a misconception of the effect of section 2 of 
the Judiciary Act, definition of appeal to include new trial. In 
my opinion, when the proceedings upon an indictment have been 
concluded by verdict followed by judgment, the Court cannot, 
imder the British system of criminal law, unless expressly authorized 
by Statute, examine the validity of the proceedings except so far 
as they appear on the record.’’ 

Mr. Justice Isaacs, said : — “ The case of Musgrove v. McDonald 
is relied upon for the position that on an appeal from a judgment 
the verdict of a jury cannot be attacked, but must, in all cases, be 
accepted as correct. One answer may be made on the instant. 
In Baume v. The Commonwealth, it was solemnly decided by the 
same Court that had previously decided Musgrove v. McDonald, 
and with equal unanimity, that where a State Court was exercising 
Federal jurisdiction the same rule does not apply, but that this 
High Court has jurisdiction to entertain even a motion for new trial. 
A fortiori it must have jurisdiction to entertain an appeal from the 
judgment for a reason going to the very foundation of the judg- 
ment, Upon that decision no doubt the Crown has relied in this 
case, and no doubt Parliament has relied upon it in continuing to 
entrust Federal jurisdiction of such enormous importance to State 
Courts. If Baume' s Case is to be adhered to, it is an absolute 
answer to the respondent’s objection. If every recorded decision 
on the Constitution is to be regarded as binding until a statutory 
majority of this Court determines it to be wrong — ^though it may 
be the judgment of a single Judge — and notwithstanding an equal 
division of opinion in the Court as constituted, then Baume' $ Case 
must, until so overruled, be accepted as governing this case, because 
the present case is one of Federal jurisdiction. But, independently 
of that, we have here, as a Full Bench, the obligation of consider- 
ing for ourselves the accuracy of Musgrove' s Case. If it is to be 
taken as correct in the extreme view it is said to present, then, 
whenever a Federal indictment is tried before a State Court, it is 



690 


APPELLATE JUPISDICTIOK 


[Sec. 73. 


well to understand the constant risk of Justice being entirely 
defeated on one side or the other. But is Musgroves Case correct ? 
That decision is supposed to be supported to that extent by the 
Privy Council case of Tronson v. Dent. A careful examination of 
that case, however, which in this Full Bench we are bound to make, 
particularly as it is the decision of the Judicial Committee, will 
show that it does not support so sweeping a proposition.'’ 

Mr. Justice Higgins said : — I can only say that if I am com- 
pelled to choose between Musgrove v. McDonald and Baume v. 
The Commonwealth^ I think that the latter, the more recent decision, 
is sounder in result. I am of opinion that where, at all events, 
this Court finds that there has been such a mistrial as in the present 
case — ^vLere it finds that the alleged trial was a fiasco, that the 
accused has not really been tried for the offence alleged, this Court 
has x^ower to grant sx)ecial leave to a|)]peal from the judgment, and 
to correct all that has been done under the mistake of law.” 

Mr. Justice Gavan Duffy and Mr. Justice PvIch, said : — We 
must next consider whether an ap^ieal lies from the judgment 
which followed the verdict. In form we think it does, for such a 
judgment is undoubtedly mthin the words of the Constitution and 
of the Judiciary Act 1903, but the substantial c^uestion is whether 
this Court could, on the ap^Deal, make any order in favour of the 
Crown ; if it could not, s]pecial leave should be refused. This 
Court cannot, on an appeal from a judgment, either set aside the 
verdict on which the judgment is founded, or ignore it. If the 
verdict is wrong, it must either be set aside by means of an apj)lica- 
tion to the Court in which it was obtained, or, if no power exists 
to set it aside bj^ such means, it must stand with all its conse- 
quences.” 

Mr. Justice Powers said : — “ After carefully considering other 
cases, particularly Baume v. The Commonwealth, I have come to 
the conclusion that the judgment in Musgrove v. McDonald does not 
prevent this application being granted, because the same Judges, 
in a Full Court decision nine months later, in Baume s Case qualified 
their decision in Musgrave's Case, by holding that this Court has 
jurisdiction to entertain a motion for a new trial after the verdict 
of a jury in the Supreme Court of a State exercising Federal juris- 
diction under section 39 of the Judiciary Act 1903.” 
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New Trial — Jury — Mis-direction. 

All action was brought in the Supreme Court of New South 
Wales in its Federal jurisdiction by the Brisbane Milling Co. Ltd. 
against the Commonwealth to recover damages for breach of con- 
tract. The jury having found a verdict for the plaintiff, the 
Commonwealth, vtithin the time limited for serving notices of 
motion for new trials, filed in the High Court and served a notice 
stating that they appealed to the High Court against so much of 
the verdict of the jury as awarded damages, and that the High 
Court would be moved by way of appeal to set aside the finding 
of the jury for the sum awarded and to enter a verdict for the 
plaintiff for nominal damages or to grant a new trial. The grounds 
stated, were, substantially, that the damages should have been 
nominal and the Judge should have so directed the jury, and that 
if the damages should not have been nominal those awarded were 
excessive. Thereafter, and before security was given by the 
Commonwealth for the prosecution of the appeal to the High 
Court, final judgment in the Supreme Court was signed. It was 
held by Geiffith, C.J., and Barton, Higgins, Gavan Dxjffy and 
Rich, JJ. (Isaacs and Powers, JJ., dissenting), that the High 
Court had no jurisdiction to entertain the matter either as an appeal 
or as a motion for a new trial. The King v. Snow, 20 C.L.R., 315, 
followed : The Commonwealth v. The Brisbane Milling Co. Ltd., 
F.C., (1916) 21 C.L.R., 559. 

The whole question of appeals and new trial applications was 
finally reviewed by the High Court in this case. There a preliminary 
objection was taken in the High Court that an application by way 
of appeal for a new trial after verdict of a jury in an action pending 
in the Supreme Court of a State does not lie to the High Court, and 
hi support of the objection the case of Musgrove v. McDonald was 
cited. That case, y^hich was a considered judgment of the whole 
Court as then constituted, could not be distinguished from the 
present case unless the fact that in this case the Supreme Court was 
exercising Federal jurisdiction was a valid ground of distmction. 
The appellants relied on the case of Baume v. The Commonwealth 
(2), which was also an action in the Supreme Court of New South 
Wales exercising Federal jurisdiction, and in which the High Court 
allowed the validity of the distinction. 

“ Both these decisions,” said the Chief Justice, “ were expressed 
by my mouth. In the case of R. v. Snow, three members of the 
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Court expressed the opinion that the first case was rightly, and 
the second wrongly, decided. I pointed out that Baiime's Case, 
which was not a considered judgment, had proceeded upon a mani- 
fest misa]Dprehension of the effect of section 2 of the Judiciary Act. 
I will now state at length my reasons for adhering to this opinion.’' 

The Chief Justice then went on to point out that every decision 
of the Supreme Court of a State, in Federal jurisdiction, is final 
and conclusive except so far as an appeal may he brought to the 
High Court : Judiciary Act, section 39 (2) (a). The interpretation* 
section 2 of the same Act provides that in that Act unless the 
contrary intention appears the word “ appeal ” includes an applica- 
tion for a new trial. In Baume's Case the Court seems to have 
assumed that this definition applied to section 39 (2) (a). They, 
therefore, read the provision as “ except so far as an appeal or 
application for a new trial may be brought to the High Court,” 
which was probably an erroneous construction, and then fell inte 
the further error of construmg this last phrase as equivalent to 
“ except that an application for a new trial may be brought to 
the High Court,” so converting it from a statement of an exception 
into a positive enactment conferring jurisdiction. Section 39,” 
said the Chief Justice, “ was not intended to enlarge the right of 
appeal. The words ‘ except so far as an appeal ’ from the decision 
‘ may be brought to the High Court ’ are apt words to express the 
intention, and merely mean ‘ except so far, if at all, as the decision 
is appealable to the High Court.’ For these reasons I think that 
‘ a contrary intention ’ appears, and that the word ‘ appeal ’ as 
used in sub-section 2 (a) of section 39 does not include an applica- 
tion for a new trial. I am of oj)inion, therefore, that the reasoning 
in Baume's Case cannot be supported, and that no foundation for 
the jurisdiction of this Court to entertain the present application 
is to be found in section 39 (2) (a),” 

“ The only other suggested foundation for the appeal,” said 
the Chief Justice, is that an application for a new trial is, in a 
sense, an appeal. In Musgrove v. McDonald, the Court held, and 
stated at length its reasons for holding, that it is not an appeal 
within the meaning of section 73 of the Constitution. I adhere 
to my opinion expressed in Snow's Case, that this case was well 
decided. The appellate jurisdiction of this Court is conferred by 
the Constitution, and cannot be added to by the Parliament. The 
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Parliament could not, therefore, even if it had attempted to do so, 
have conferred upon the High Court the jurisdiction sought to be 
invoked. It follows that Baume's Case was wrongly decided and 
should be overruled, and the preliminary objection allowed. This 
appeal must, therefore, be dismissed as incompetent ” : 21 C.L.R., 
at pp. 563--565. 

Mr. Justice Barton and Mr. Justice Higgins agreed that there 
could not be an appeal from a verdict which is an act of a jury. 
Under the Constitution there could only be an appeal from the 
judgment of a Court. Mr. Justice Dutfy and Mr. Justice Rich 
agreed with the Chief Justice. Mr. Justice Isaacs and Mr. Justice 
Powers, held that an appeal was competent and should be enter- 
tained. 

The Court, by a majority, overruled Baume v. The Common- 
wealth, 21 C.L.R., at pp. 566-582. 

Leave to Appeal. 

The Judiciary Act in defining exceptions differentiates between 
'' leave to appeal and ‘‘ special leave to appeal.” Thus an appeal 
may not be brought from an interlocutory judgment in the Supreme 
Court of a State except by leave of the Supreme Court or the High 
Court : Judiciary Act 1903-1910, section 35 (1) {a) (3). 

Special Leave to Appeal. 

No appeal may be brought to the High Court in criminal 
cases or in civil cases not within the meaning of section 35 (1) (a) (1), 
(2) and (3), unless the High Court thinks fit to grant “ special leave 
to appeal.” The High Court may grant special leave to appeal to 
the High Court from any decision of any Court or Judge of a State 
in Federal jurisdiction notwithstanding that the law of the State 
may prohibit any appeal from such Court or Judge. 

Special Leave to Appeal in Criminal Cases. 

In dealing with applications for special leave in criminal cases 
the High Court has adopted the principle laid down by the Privy 
Council In re Billet (12 A.G, 459, at p. 467), that special leave to 
appeal will not be granted unless it is shown that, by a disregard of 
the forms of legal process, or by some violation of the principles 
of natural justice, or otherwise, substantial and grave injustice has 
been done ; Bataillardv, The King, (1907) 4 C.L.R., 1282 ; McGee 
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V. The King, (1907) 4 C.L.R., 1453; The King v. Neil, (1909) 
8 C.L.R., 671 ; Hope v. The King, (1909) 9 G.L.R., 257. 

Special leave will be granted in criminal cases only where 
questions of great public importance are involved : Connolly v. 
Meagher, (1906) 3 C.L.R., 682 ; Millard v. The King, (1906) 3 C.L.R., 
827. It will not be granted from a decision of the Supreme Court 
quashmg a conviction on a Grown case reserved, on the ground that 
the point upon which the decision went was not one of those specific- 
ally reserved at the trial, if that point appears clearly on the face 
of the case stated. Per Griffith, C.J., Attorney- General of New 
South Wales v, Jaclcson, (1906) 3 C.L.R., 730. It will not be granted 
where the accused who had been acquitted in the Court below, is at 
most only technically guilty of the offence charged : Connolly v. 
Meagher, (1906) 3 C.L.R., 682. Nor on questions of fact : Bataillard 
V. The King, (1907) 4 C.L.R., 1282 ; Collisv. Smith, (1909) 9 C.L.R., 
490 ; Sobye v. Levy, (1909) 9 C.L.R., 497. 

In granting special leave to appeal in criminal cases the High 
Court will follow the practice of the Judicial Committee of the 
Privy Council, as expounded in Ibrahim v. The King, (1914) A.C., 
599, and Arnold v. The King- Emperor , (1914) A.C., 644. So 
held by Griffith, C.J., and Barton, Gavan Duffy, Powers and 
Rich, JJ. (Isaacs, J., dissenting) : Bather v. The King, 20 C.L.R., 
147. 

Rule Re-stated. 

In Re Bather V. The King, (1915) 20 C.L.R., 147, an applica- 
tion was made for leave to appeal against a conviction for assaulting 
a girl which conviction had been confirmed by the Court of Criminal 
Appeal in New South Wales. The majority of the High Court, 
Griffith, C.J., Barton, Gavan Duffy, Powers and Rich, JJ. 
(Isaacs, J. dissenting) refused to grant leave. 

The Chief Justice, Sir Samuel Griffith said : — We are of 
opinion that in granting special leave to appeal in criminal cases 
this Court should follow the practice of the Judicial Committee. 
That practice has lately been very fully expounded in the cases of 
Ibrahim V. The Amg, and Arnold v. The King- Emperor, We are 
also of opmion, upon examination of the facts of the present case, 
that it is one which, according to that practice, leave should not have 
been given.” 
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Mr. Justice Isaacs delivered an elaborate judgment dissenting 
from the limitation of the discretion of the High Court involved in 
following the '' artificial rules ” laid down by the Privy Council : 

19 aL.R, at p. 413. 

Subsequently (19th June, 1915), the Chief Justice (Sir Samuel 
Griefith) made the following statement from the bench : — “ Since 
the decision of the Court in Eather v. The King, it has been ascer- 
tained that the real practice as formulated in that case is interpreted 
by the members of the Court in different senses. The case, cannot 
therefore, for the future be regarded as an authority. As we 
interpret the Judiciary Act, section 35 (1) (6), the Court has an 
unfettered discretion to grant or refuse special leave in every case, 
but we think that the term ‘ special leave ’ connotes the necessity 
for making a prima facie case showing special circumstances. I 
speak for all the members of the Court, except my brother Barton, 
who is absent from the Commonwealth ” : Eather v. The King, 

20 C.L.R., 147. 

Appeal in Criminal Cases after Acquittal by a Jury. 

On the trial of Francis Hugh Snow at the Criminal Sessions of 
the Prison Court of South Australia, before Mr. Justice Gordon 
and a jury, on a charge of attempting to trade with the enemy 
contrary to the provisions of the Trading with the Enemy Act 
1914, on various dates both before and after the passing of that 
Act, at the close of the evidence for the Crown the Judge held 
that the Act was not retrospective as to attempts to trade with 
the enemy and that, as to the attempts alleged to have taken place 
after the passing of the Act, there was no evidence to go to the 
jury. He thereupon directed the jury to find a verdict of “ not 
guilty,’* which they did, and the accused was discharged. The 
Crown having applied for special leave to appeal to the High Court 
from the judgment of acquittal, or, alternatively, from the direction 
of the Judge, it was held by Griffith, C.J. and Gavan Duffy, 
Powers and Rich, JJ. (Isaacs and Higgins, JJ., dissenting), that 
special leave to appeal should be refused. By Griffith, C.J., 
and Gavan Duffy and Rich, JJ., as to the judgment of acquittal, 
on the ground that, although under section 73 of the Constitution 
the High Court has jurisdiction to entertain an appeal from a 
judgment discharging an accused person, that section does not 
confer jurisdiction on the High Court to set aside a verdict of not 
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guilty,” so that, when, as in this ease, the judgment properly fol- 
lowed the verdict, the granting of special leave to appeal would be 
futile. As to the direction of acquittal, leave was refused on the 
ground that it was not a “ judgment ” from which under section 73 
an appeal lies to the High Court. Powers, J. held that, although 
under section 73 the High Court had jurisdiction to entertain an 
appeal from the judgment of acquittal, to set aside the verdict 
and to grant a new trial, the discretion to grant special leave to 
appeal should not in the circumstances be exercised. Isaacs and 
Hiocms, JJ. held that leave might be granted : Musgrove v. 
McDonald, 3 C.L.R., 132, and Baume v. The Commonwealth. 4 
C.L.R., 97, discussed. Special leave to appeal from the Supreme 
Court of South Australia (Gordon, J.), refused : The King v. Snow, 
F.C., (1915) 20 C.L.R., 315. 

§ 128. ‘‘ OF ANY OTHER COURT OF A STATE.” 

The High Court has held that the words “ Judgments . . . 

of any other Court of a State from which at the establishment of 
the Commonwealth an appeal lay to the Queen in Council ” include 
judgments from which an appeal lay either with or without special 
leave of the Privy Council : Parkin v. James, (1905) 2 C.L.R., 315. 
But see, also, Kamarooka Gold Mining Co. No Liability v. Kerr, 
(1908) 6 C.L.R., 255. 

§ 129. OF THE INTER-STATE COKIMISSION.” 

Appeals from Inter-State Commission. 

The words of this sub-section giving an appeal to the High 
Court for the judgments, decrees, orders and sentences of the 
Inter-state Commission do not necessarily imply that the Commis- 
sion is a Court exercising judicial functions. The reference in a 
separate paragraph, section 73 (iii.), to the Inter-state Commission, 
after the exhaustive words of paragraph (ii.) which embrace all 
Courts other than the High Court, to which the High Court appel- 
late jurisdiction extends, indicates that the Commission was not 
one of the Courts ” within the meaning of Chapter III., Judi- 
cature ” of the Constitution. Judicial power is undoubtedly 
conferred by sub-sections (in.) but that is in the High Court, and 
the jurisdiction to correct errors of law — similar to that of the 
English High Court in section 39 of the Act in Arlidge’s Case, (1915) 
A.C., 120 ; — does not connote that the Commission is a Court, 
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any more than the local Government Board is a Court. First the 
word “ order ” applies as much to the order of a quasi judicial or 
administrative body as to a strict Court of law. Per Isaacs, J. 
in the Slate of New South Wales v. The Commor^wealth, (1916) 20 
C.L.B., at p. 87. See note to section 101. 

§ 130. ‘‘ FINAL AND CONCLUSIVE.” 

Appeals jfrom State Courts. 

Notwithstanding section 106 of the New South Wales Justices 
Act (No. 27 of 1902), which provides that on appeals by way of 
special case, stated for the opinion of the Supreme Court, the judg- 
ment of the Court shall be “ iinal and conclusive,” the High Court 
has jurisdiction, under section 73 of the Constitution, to hear and 
determine appeals from such judgments. Judgment of the Supreme 
Court, (1904) 4 S.K (N.S.W.), 200, reversed ; Peterswaldv. Bartley, 
(High Court), (1904) 1 C.L.R., 497. 

Appeal to Queen in Council. 

74. No appeal shall be permitted to the Queen in 
Council from a decision of the High Court upon any 
question, howsoever arising, as to the limits inter se of 
the Constitutional powers of the Commonwealth and 
those of any State or States, or as to the limits^®’- 
inter se of the Constitutional powers of any two or more 
States, unless the High Court shall certify that the 
question is one which ought to be determined by Her 
Majesty in Council. 

The High Court may so certify^®^ if satisfied that 
for any special reason the certificate should be granted, 
and thereupon an appeal shall lie to Her Majesty in 
Council on the question without further leave. 

Except as provided in this section, this Constitution 
shall not impair any right which the Queen may be 
pleased to exercise by virtue of Her Royal prerogative 
to grant special leave of appeal from the High Court 
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to Her Majesty in Council. The Parliament may make 
laws limiting the matters in which such leave may be 
asked, but proposed laws containing any such limita- 
tion shall be reserved by the Governor-General for 
Her Majesty’s pleasure. 

§ 131. '' AS TO THE LIMITS INTER SE.” 

LEGISLATION. 

Judiciary Act (1903-1910), Sections 38a and 40a. 

Removal of Constitutional Cases. 

In October 1907, whilst the conflicting decisions of the High 
Court and the Privy Council in the Federal Income Tax Cases were 
under consideration the Parliament of the Commonwealth passed 
an Act amending the Judiciary Act by inserting the following new 
sections : — In matters (other than trials of indictable offences) 
involving any question, however arising, as to the limits inter se 
of the constitutional powers of the Commonwealth and those of any 
State or States, or as to the limits inter se of the constitutional powers 
of any two or more States, the jurisdiction of the High Court shall 
be exclusive of the jurisdiction of the Supreme Courts of the States ; 
so that the Supreme Court of a State shall not have jurisdiction to 
entertain or determine any such matter, either as a Court of first 
instance or as a Court of Appeal from an inferior Court : Judiciary 
Act 1903-1910, section 38a. When, in any cause pending in the 
Supreme Court of a State, there arises any question as to the limits 
inter se of the constitutional powers of the Commonwealth and those 
of any State or States or as to the limits inter se of the constitutional 
powers of any two or more States, it shall be the duty of the Court 
to proceed no further in the cause, and the cause shall be by virtue 
of this Act, and without any order of the High Court, removed 'to 
the High Court. Thereupon the proceedings in the cause, and such 
documents, if any, relating thereto as are filed of record in the 
Supreme Court of the State, shall be transmitted by the registrar, 
prothonotary, or other officer of the Court, to the Registry of the 
High Court in the State ; or if there are more registries than one 
in the State, to such registry as is prescribed by Rules of Court ” : 
Judiciary Act 1903-1910, section 40a (1), (2). 
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The Powers Inter se. 

It is a matter for surprise and regret that in the early history 
of the interpretation of the Constitution that the Parliament of 
the Commonwealth should have deemed it advisable to reject the 
services of the Supreme Courts of the States as primary courts in 
dealing with constitutional cases. Nothing could be suggested 
against the honor, integrity and ability of the Justices of the Supreme 
Courts. The fact is that this drastic Federal legislation originated in 
the manner in which the case of Webb v. Outtrim, (1905) V.L.R., 
463 ; 26 A.L.T., 198, was conducted in Victoria by the parties there- 
to. That was a case involving important constitutional issues 
referred to elsewhere : supra, p. 171. 

Mr. T. P. Webb, the Victorian Commissioner of Taxation, sued 
Mr. Outtrim the Deputy Postmaster- General of Victoria to recover 
State income tax on his Federal salary. Mr. Outtrim pleaded 
immunity from State taxation. The case was referrred to the Full 
Court of Victoria which following the ruling in Deahin v. Webb, 
gave judgment for their respondent. By that decision Mr. Outtrim 
escaped State taxation. But the Commissioner applied to Mr. 
Justice Hodges for leave to appeal to the Privy Council against 
that decision. Then was witnessed the unusual spectacle of a 
successful litigant instead of holding fast to his judgment actually 
instructing his counsel in Court to consent to the leave being granted. 
Commonwealth rights were not argued. Under the circumstances 
Mr. Justice Hodges had scarcely any alternative but to grant the 
leave applied for. The effect of the leave was to divert the case 
from the High Court of Australia to the Privy Council. So strong 
was the impression that there had been some understanding between 
the parties and that there was a risk of the case not being adeq[uately 
placed before the Privy Council that the Attorney- General of the 
Commonwealth intervened and demanded the right to be represented 
before the Privy Council, which was granted. 

The law advisers of the Commonwealth considered that no 
litigants should be allowed to make arrangements by which con- 
stitutional cases might be conducted through channels selected by 
themselves. There was a certain amount of irritation also caused 
by Mr. Justice Hodges’ description of the Judiciary Act 1903, 
section 39 (2) (a) as a devious, circuitous, round-about ” method 
of depriving the King’s subjects of their rights under the Order 
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in Council to appeal direct to the Privy Council. It was never 
suggested before Mr. Justice Hodges that the sections referred 
to did not purport or intend to take away the right of an unsuccessful 
litigant in the Supreme Court to apply to the Eung in Council 
for leave to appeal. The criticism mentioned had no material effect 
in causing the legislation which is at the head of this note ; the main 
factor was the conduct of the parties. 

§ 132. ‘‘ THE HIGH COURT MAY SO CERTIFY.” 

Special Reasons for Certificate. 

In two important cases applications made to the High Court 
for certificates authorizing appeals to the Privy Council under this 
section were refused. In one case only has a certificate so far been 
granted: Attorney -General for the Commonwealth v. Colonial Sugar 
Refining Co., (Privy Council), (1914) 17 C.L.R., 645 (1914) A.C. 237. 
No general rule can be laid down as to what are special reasons for 
granting a certificate. 

It appears, however, that the principles applicable to the 
granting by the Privy Council of leave to appeal from the High 
Court, or from the Supreme Court of a State, are not applicable to 
the granting by the High Court of a certificate under section 74 of 
the Constitution. 

It has been held that the desire of the Governments of all or 
some of the States that an appeal to the Privy Council should be 
allowed ; that the decision affects a large number of persons in 
many of the States and the revenues of those States ; that the 
decision reverses a decision of the Supreme Court of a State are 
not sufficient reasons for granting a certificate : Deakin v. Webb ; 
Lyne v. Webb, F.C., 1 C.L.R., 585. 

The fact that a decision of the Privy Comicil, on a question 
of law as to the limits inter se of the constitutional powers of the 
Commonwealth and the States is contrary to a previous decision 
of the High Court as to which a certificate under section 74 of the 
Constitution has been asked and refused, was held not to be of itself 
a sufficient special reason for granting a certificate as to another 
decision of the High Court following its previous decision. 

The inconvenience caused by the existence of those contrary 
decisions was held not to be a sufficient reason. Per Griefith, C. J., 
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O’CcisTNOR, J. and Isaacs, J. — That inconvenience can be removed 
by the Commonwealth Parliament exercising its powers under 
section 77 (ii.) of the Constitution. Per GuirriTH, C.J. — That 
inconvenience can also be removed by the Commonwealth Parlia- 
ment making its grants to its servants subject to the right of the 
States to tax them. Per Higgins, J. — Quaere, whether, if a State 
income tax on salaries of Federal servants is invalid under the 
Constitution, the Commonwealth Parliament can validate such a 
tax : Flint v. Webb, F.C., 4 C.L.E., 1178 ; special leave to appeal 
refused by Privy Council, (1908) A.C., 214; 5. C.L.K, 398. 

In the case of the Attorney- General of the Commonwealth v. 
The Colonial Sugar Refining Co., (1914) 15 C.L.R., 182, the Judges 
(the Chief Justice and Barton, Isaacs and Higgins, JJ.) were 
equally divided in opinion ; that of the Chief Justice prevailing, 
and a certificate was granted in the following form : — 

Pursuant to section 74 of the Constitution this Court doth 
certify that, so far as the question whether the Parliament of the 
Commonwealth has power to make laws for the compulsory examina- 
tion of witnesses by Royal commissions touching matters which are 
not within the ambit of the existing legislative powers of the Com- 
monwealth, that is to say, such powers as may now be exercised 
without an amendment of the Constitution under the provisions of 
section 128, is a question as to the limits inter se of the constitutional 
powers of the Commonwealth and those of any State or States, the 
question is one which ought to be determined by His Majesty in 
Council ” : 15 C.L.R., at p. 234. 

Frontier of Commonwealth Power. 

In the Builders Labourers^ Case, 18 C.L.R., 224, the President 
of the Commonwealth Conciliation and Arbitration Court, had made 
an award as to the hours of work, wages, conditions, work done in 
holidays and other matters concerning the terms of employment 
of builders’ labourers throughout Australia. An application was 
made to the High Court to prohibit the enforcement of the awards 
on the ground that there was no industrial dispute extending beyond 
the limits of any one State. The High Court held that there was 
such a dispute and refused to prohibit, also declined to grant a 
certificate for leave to appeal to the Privy Council. Notwithstanding 
this refusal the employers went to the Privy Council. A preliminary 
objection was taken that the appeal was incompetent in the absence 
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of a certificate. The Privy Council refused to entertain the appeal. 
They held that a decision by the High Court that a particular dispute 
was a disx3ute extending beyond the limits of one State and that in 
resx^ect of it the President of the Commonwealth Court of Conciliation 
and Arbitration had, under legislation of the Commonwealth passed 
pursuant to their constitutional powers, jurisdiction to make an 
award, is a decision upon a question as to the limits inter se of the 
constitutional powers of the Commonwealth and those of the States. 
Therefore, under section 74 of the Constitution the Privy Council 
had no jurisdiction to entertain an appeal from such a decision in 
the absence of a certificate by the High Court pursuant to that 
section. 

Their Lordships considered that the High Court had decided 
first, that the dispute before them was one extending beyond the 
limits of one State ; and secondly that the President had jurisdiction 
to make his award under the legislation of the Cominoiiwealtb 
passed pursuant to its constitutional powers. The High Court 
decided that the frontier of the Commonwealth power reaches in 
this case into the State, and it therefore followed that the State has 
not exclusive, if any, power in this case. This appeared to their 
Lordships to be a question as to the limits mter se of the several 
powers, however much or little the Commonwealth may be required 
to conform to State laws or State awards, and however much or 
little the State may impose laws upon its subjects : Jones and 
Others v. The Commonwealth Court of Conciliation and Arbitratio7i 
and the Attorney- General for the Commonwealth, (1917) App. Cas., 
at p. 528 ; 24 C.L.R., at p. 396. 

Original juri.sdiction of High Court. 

75. In all matters — 

(i.) Arising under any treaty: 

(ii.) Affecting consuls or other representatives of 
other countries : 

(iii.) In which the Commonwealth,^®^ or a person 
suing or being sued on behalf of the Com- 
monwealth, is a party : 

■ (iv.) Between^®^ States, or between residents^®® of 
different States, or between a State and a 
resident of another State : 
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(v.) In which a writ of Mandamus^^^ or prohibi- 
tion or an injunction is sought against an 
officer of the Commonwealth : 

the High Court shall have original jurisdiction. 

§133. “IN ALL MATTERS ... IN WHICH THE 
COMMONWEALTH ... IS A PARTY.” 

LEGISLATION. 

JuDiciABY Act No. 4 op 1915, Section 3. 

Crimes Act 1914-1915. 

Criminal Prosecutions. 

The words of section 75 (iii.) giving the High Court original 
jurisdiction in all matters in which the Commonwealth is a party 
are sufficient to give the High Court original jurisdiction in criminal 
prosecutions for violation of the laws of the Commonwealth in which 
the Attorney- General for the Commonwealth is the prosecutor. 
If, however, this view is incorrect the jurisdiction of the Court is 
unquestionably settled by the Judiciary Act (1903) as amended by 
the Judiciary Act, No. 4 of 1915, section 3, which amends section 30 
of the Principal Act by adding words conferring jurisdiction on the 
High Court in trials of indictable offences against the laws of the 
Commonwealth ; and by the Crimes Act, No. 12 of 1914 and the 
Crimes Act, No. 6 of 1915, which confers similar jurisdiction. 

The Constitution, section 75 (ni.) provides that the High Court 
shall have original jurisdiction in all matters in which the Common- 
wealth is a party. On the question whether the High Court has» 
jurisdiction in criminal cases prosecuted by the Commonwealth, 
the Chief Justice, Sir Samuel Grippith, in the case of The King 
V. Kidman, (1915) 20 C.L.R., at p. 437, said : — “ The other objec- 
tions raised on the motion to quash the indictment related to the 
competence of this Court to exercise origmal jurisdiction in respect 
of the offence. The judicial power is a part of the right of sovereignty 
It extends to the administration of justice in respect as well of 
violations of the law which entail penal consequences as to infrac- 
tions of civil rights.” Per Grifpith, C.J., 20 C.L.R., at p. 437. 

Mr. Justice Isaacs referring to the same point, said : — Sec- 
tion 75 (ill.) says that the High Court of Australia shall have original 
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jurisdiction in all matters wherein the Commonwealth is a party, 
and therefore, in such a matter as I have predicated, all that 
remains is to see whether in a given case the Commonwealth is 
properly represented. Unless some competent law alters the com- 
mon law the Eang in such a cause is properly represented by his 
Attorney- General — ^which, of course, means the Attorney- General 
of the Commonwealth, In a matter of an oSence against the State, 
the proper officer to prosecute is the Attorney- General. Certain 
requirements as to preliminary inquiry and commitment for trial, 
have been prescribed by section 68 of the Judiciary Act 1903-1914, 
but only as regards offences “ against the laws of the Commonwealth/’ 
The more recent Act, No. 4 of 1915, however, by section 3 expressly 
provides that an indictment may be filed by the Attorney-General 
in the High Court without such examination or commitment wffiere 
there is charged an indictable offence against the laws of the 
Commonwealth/’ Per Isaacs, J., 20 C.L.R., at p. 446. 

§ 134. MATTERS BETWEEN STATES.” 

Boundary Questions. 

The matters between States, in respect of which original juris- 
diction is by section 75 of the Constitution conferred on the High 
Court, are matters which are of a like nature to those which can 
arise between individuals and which are capable of determination 
upon principles of law. Therefore, the boundary between two 
States having been fixed by an Imperial Act of Parliament before 
Federation, it was held that the High Court had jurisdiction to 
entertain an action by one of these States against the other seeking 
a declaration that certain land adjoining that boimdary and in the 
de facto occupation of the latter State formed part of the territory 
of the former State : The State of South Australia v. The State of 
Victoria, (1911) 12 C.L.R., 667. 

The Chief Justice (Sir Samuel Gbieeith) : — I assent to the 
argument that the jurisdiction of the High Court, if any, is judicial 
and not political. So far, therefore, as a controversy requires for 
its settlement the application of political as distinguished from 
judicial considerations, I think that it is not justiciable under the 
Constitution. The law of the Empire, including Statute law, is bind- 
ing as well upon dependencies, regarded as political entities, as upon 
individual subjects. If, therefore, any dependei cy i fringes the 
law of the Empire governing its relations with a neighbouring 
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dependency it is guilty of a wrong towards that other dependency. 
Similar wrongs committed by one independent State against another 
are not justiciable, because there is no tribunal which has jurisdic- 
tion to take cognizance of them. But if there is a tribunal which 
has jurisdiction to summon a dependency before it, there is no reason 
why such a wong should not be redressed. This Court has such 
jurisdiction. The question, therefore, whether the State of Victoria 
has infrmged the Statute law of the Empire as regards South Aus- 
tralia maj^ be inquired into by this Court as a matter between 
States,” within the meaning of section 75 of the Constitution. 
Eor these reasons I am of opinion that this Court has jurisdiction to 
entertain a suit of this nature.” 

The Judicial Power in Controversies between States. 

In an action brought in the High Court between States or 
between a State and a resident of another State the question may 
be raised as to the nature and extent of the judicial power which 
may be exercised by the High Court. By section 78 the Parliament 
may make laws conferring rights to proceed against the Common- 
wealth or a State in respect of matters ” within the limits of the 
judicial power” ; but in section 75 (iv.), giving the High Court 
original jurisdiction in matters between States, there is no reference 
to the limits of the judicial power. 

A case which belongs to the jurisdiction of the Supreme Court 
on account of the interest a State has in the controversy must 
be one in which the State is either nominally or substantially the 
party. It is not sufficient if the State be but consequentially 
affected : Fowler v. Lindsay and Fowler v. Miller, 3 Ball, 411 ; 
New York v. Connecticut, 4 Dali., 3. 

The Supreme Court of the United States has frequently declined 
to take jurisdiction in inter-state controversies, which, according 
to settled principles of public law, are not the subjects of judicial 
cognizance : Hans v. Louisiana, 134 U.S., at p. 1. The mere fact 
that the State is a plaintiff is not a conclusive test that the contro- 
versy is one in which the Supreme Court is authorized .to grant 
; redress against another State or its citizens : Wisconsin v. yPdican 
Insurance Go., 127 U.S.,.265. 

The most numerous class of cases in which the. Supreme Court 
of the United States has entertained suits between States' has ^l)een 
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respecting disputed boundaries between States : Iowa v. Illinois, 
151 U.S., 238. It has been held that the jurisdiction is not defeated 
because of the fact that in deciding the question the Court must 
examine and construe compacts between States, or because the 
jurisdiction affects the territorial limits of the political jurisdiction 
and sovereignty of the States: Virginia v. West Virginia, 11 
Wall, 39 ; Rhode Island v. Massachusetts, 12 Pet., 657. 

The State of Pennsylvania has sufficient interest to sustain an 
application to the Supreme Court of the United States in the exercise 
of its original jurisdiction to maintain a bill in chancery to compel 
by injunction the removal of obstructions from the Ohio River : 
Pennsylvania V, Wheeling Bridge Co., 13 How., 518. 

There are only a few reported cases in which the aid of the 
Supreme Court has been invoked in controversies between States. 
It has declined to take jurisdiction of suits between States to compel 
the performance of obligations which, if the States had been inde- 
pendent nations, could not have been enforced judicially, but only 
through the political departments of their Governments. Thus, in 
Kentucky v, Dennison, 24 How., 66, where the State of Kentucky, 
by her Governor, applied to the Court in the exercise of its original 
jurisdiction for a writ of mandamus to the Governor of Ohio, to 
compel him to surrender a fugitive from justice, the Court holding 
that the case was a controversy between two States, decided that 
it had no authority to grant the writ. In New Hamjpshire v, 
Louisiana and New Yorhv, Louisiana, 108 U.S., 76, it was adjudged 
that a State to which, pursuant to her Statutes, some of her citizens, 
holding bonds of another State, had assigned them, in order to enable 
her to sue on and collect them for the benefit of the assignors, 
could nob maintain a suit in the Supreme Court against the other 
State. In the case of South Carolina v. Georgia, 93 U.S., 4, the 
Supreme Court, ^er Mr. Justice Stbono, left the question open 
whether a State when suing in that Court for the prevention of a 
nuisance in a naviagable river of the United States, must not aver 
and show that it will sustain as a State some special and peculiar 
injury therefrom, such as would enable a private person to maintain 
a similar action in another Court ” ; and he dismissed the bill 
because no unlawful obstruction of navigation was proved. 

It has been contended by some constitutional jurists that the 
limits of the judicial power in suits between States under the American 
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as well as under the Australian Constitution, are wider than has 
generally been supposed, and embrace matters outside the executive 
and legislative powers of the general government, but in respect 
of which these powers can supply what may be wanting to give the 
judicial authority effect: Commonwealth Law Review, voL II., at 
p. 248. In controversies between States, it is argued something 
more than the rights of particular individuals are involved. The 
magnitude of the issues may call for the intervention of the State 
and entitle it, apart from its interests in a non-representative 
capacity, to appear as a litigant in defence of the rights of its resi- 
dents. As Chief Justice Fuller observed in the course of his judg- 
ment on the demurrer on Kansas v. Colorado, 206 U.S., 46, the mere 
fact that a State had no pecuniary interest in the controversy would 
not defeat the original jurisdiction of the Court which might be 
invoked by the State as parens patriae, trustee, guardian, or repre- 
sentative of all or a considerable portion of its citizens. 

In support of these views reference may be made to a number 
of other American decisions. In the case of Rhode Island v. Massa- 
chusetts, 12 Pet., 657, Mr. Justice Baldwin, said: — “The sub- 
mission by Sovereign States, to a Court of law, of a controversy 
between them, without prescribing any rule of decision, gives power 
to decide according to the appropriate law of the case, which depends 
on the subject-matter, the source and nature of the claims of the 
parties, and the law which governs them. From the time of such 
submission, the question ceases to be one of political power ; it 
comes to the Court to be decided by its judgment, legal discretion, 
and solemn considerations of the rule of law appropriate to its 
nature as a judicial question depending on the exercise of judicial 
power ; as it is bound to act by known and settled principles of 
national or municipal jurisprudence as the case required.” These 
principles were applied in Pine v. City of New York (112 Fed. Rep. , 
98), in which a number of cases, the judgments in which were based 
on the rule that territorial sovereignty does not extend to the author- 
ization of acts injurious to the rights of other States or the residents 
thereof, were reviewed and followed : Cooley’s Const. Law, at p. 133, 

Mr. Justice Sbceras, in giving judgment in the case of Missouri 
V. Illinois, (1901) 180 U.S., 208, said : — “ The cases cited show that 
such jurisdiction has been exercised in cases involving boundaries 
and jurisdiction over lands and their inhabitants, and in cases 
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directly affecting the property rights and interests of a State. But 
such cases manifestly do not cover the entire field in which such 
controversies may arise, and for which the Constitution has provided 
a remed}^ ; and it would he objectionable, and indeed, impossible, 
for the Court to anticipate by definition vliat controversies can, and 
what cannot, be brought within the original jurisdiction of this 
Court.'' 

It has been suggested that there may be in force, throughout 
the Commonwealth, a substantive law other than that which attaches 
to the Executive powers of the Crown, or which is derived from the 
Commonwealth Constitution or legislation thereunder, but to which 
the Constitution has supplied a sanction. In America this law is 
not identical with the common law of the several States, or with 
that which based equally upon the common law of England and 
of the several States ’’ has come to be recognized, along certain 
lines, as “a common law of the United States, which is certain to 
assert and re-assert itself more and more as the Federal jurisdiction 
grows and developes, particularly^ in cases involving the law mer- 
chant, the law of commercial paper, and the like,'’ and of which the 
decision in In re N eagle (135 U.S., at p. 69), that there is a peace of 
the United States, as distinguished from the peace of the individual 
States, a breach whereof is possible within the territorial limits of 
a State, affords an instance {Encyclopaedia of the Laws of England, 
vol. 1, p. 242) : see supra, at p. 90. 

This substantive law has been described in America as the 
common law between States and is said to be deduced from the 
principles of international law and usage. It does not appear, 
however, that there is any reason, necessity or justification for 
resort to such a law under the Constitution of the Australian Com- 
monwealth, in the settlement of controversies between States, or 
between residents of different States : Commonwealth Law Review, 
(1904-1905) vol. II., at p. 250. 

§ 135. RESIDENTS OP DIFFERENT STATES.’’ 

On a motion for judgment in an action in the High Court for 
foreclosure of an equitable mortgage by deposit of title deeds of 
land in Western Australia, the mortgagee being a resident of South 
Aiistralia and the mortgagor’s place of residence being unknown, 
hdd, that the High Court had no jurisdiction, it not having been 
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established that the parties at the time of the bringing of the action 
were residents of different States. Per Geiffith, C.J., Dahms v. 
Brandsch, 13 C.L.R. , 336. 

§136. ^‘MANDAMUS, PROHIBITION OR INJUNCTION.” 

Original Corrective Jurisdiction. 

The leading American case of Marhury v. Madison, 1 Cranch. , 
137 ; and subsequent cases disclose a serious defect in the Con- 
stitution of the United States, for they show that though the Supreme 
Court of the United States may issue process in the nature of man- 
damus and prohibition to inferior Courts as ancillary to its appellate 
jurisdiction, it cannot issue such writs either to Courts or to indivi- 
duals as an exercise of original jurisdiction, and it is powerless to 
check unlawful assumptions of jurisdiction unless where recourse 
can be had to it by way of appeal. The Constitution of the Common- 
wealth in section 75 (v ), confers the power wanting in the Constitu- 
tion of the United States and gives original jurisdiction to the 
Australian High Court to control not only non- judicial officers but 
Federal Courts exceeding their jurisdiction, whether appeal lies from 
them or not. The words officer of the Commonwealth used in 
it, naturally and properly include both judicial and non- judicial 
officers, and so apply to Federal Courts, for it is to the Judge pre- 
siding in a Court that the writ of prohibition is directed, and the 
writ of prohibition itself for all practical purposes is not applicable 
to any Commonwealth officer other than a judicial officer. If this 
readuig of section 75 (v.) be not adopted the Commonwealth Par- 
liament by taldng away the right of appeal under section 73, may be 
at liberty to create tribunals which will be competent to finally 
interpret the Constitution and define its limitations, a function 
which the Constitution clearly intended to entrust to this Court : 
The Tramways Case (No. 1), per Gavan Duffy and Rich, JJ., 
(1914) 18 C.L.R., at pp. 82-83. 

This sub-section 75 (v.) of the Constitution gives the High 
Court original jurisdiction in all matters in which a writ of man- 
damus, prohibition or injunction is sought against an officer of the 
Commonwealth. The question has been raised as to whether under 
the Constitution, the High Court has an original corrective juris- 
diction to grant those writs against inferior Commonwealth Courts 
as well as against Commonwealth officers. 
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The Judiciary Act 1903-1910, section 33, under the heading of 
'' original jurisdiction authorizes the High Court to make orders 
or direct the issues of writs commanding Federal Courts to perform 
any duty relating to the exercise of Federal jurisdiction or requiring 
any Court to abstain from the exercise of any Federal jurisdiction 
which it does not possess. There is also a separate paragraph in 
the section authorizing the High Court to direct the issue of writs 
of mandamus. This section, it is declared, shall not be taken to 
limit by implication the power of the High Court to make any order 
or to direct the issue of any writ. Section 38 of the same Act gives 
the High Court exclusive jurisdiction over the several Courts of 
the States in all matters in which a writ of mandamus or prohibition 
is sought against an officer of the Commonwealth or a Federal 
Court. 

It has been held by the High Court that the jurisdiction in 
respect of mandamus conferred upon it by the Constitution, section 
75 (v.) has not been enlarged by the Judiciary Act, section 33: 
The King v. The Governor of South' Australia, (1907) 4 C.L.R., 1497. 
It has also been held by the High Court that the writ of prohibition 
referred in section 38 of the Judiciary Act is the prerogative writ for 
the control by superior Courts of inferior Courts exceeding their 
jurisdiction and that it does not include the statutory writ of pro- 
hibition which the Supreme Court of New South Wales is authorized 
to issue by the law of that State and which is in reality a form of 
appeal : Wilcox v. Donohoe, (1905) 3 C.L.R., 83. 

Of course the Judiciary Act could not give the High Court more 
jurisdiction or judicial power than is authorized by the Constitution 
itself. In this condition of the law, constitutional and statutory, 
the question has been raised as to whether the High Court has 
original corrective jurisdiction to control by WTits or other orders 
the proceedings of inferior tribunals which purport to exercise 
Federal jurisdiction that they do not possess. The control of the 
High Court by the exercise of original jurisdiction under section 75 
of the Constitution must, of course, be distinguished from its control 
in the exercise of appellate jurisdiction under section 73. The 
important distinction between the two powers is that the appellate 
jurisdiction is subject to such exceptions and regulations as Parlia- 
ment may prescribe but Parliament cannot cut down or limit the 
original jurisdiction of the Court defined by section 75. 
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Mandamus. 

In Tick v. Lehmert, (1905) 2 C.L.R., 593, the appellant had 
been convicted and fined hy the Court of Petty Sessions, Melbourne, 
for an offence against the Immigration Restriction Act. He appealed 
to the Court of General Sessions. Judge Johnstok held that that 
Court had no jurisdiction, as it was a Federal matter, and that an 
appeal could only be had to the High Court. An order nisi was 
then obtained from the High Court calling upon the learned Judge 
and the informant to show cause why a writ of mandamus should 
not issue to compel the learned Judge to hear and determine the 
appeal. 

The High Court held that the Court of General Sessions pos- 
sessed an invested Federal appellate jurisdiction under the Judiciary 
Act, section 39 ; that under that section the several Courts of the 
States have Federal appellate jurisdiction, as regards the matters 
enumerated in sections 75 and 76 of the Constitution, to the same 
extent that, and subject to the same conditions as, under the State 
laws they have appellate jurisdiction in matters to which the State 
laws apply. 

The High Court further held that where a Court of a State 
declines jurisdiction, in a matter as to which it is invested with 
Federal jurisdiction, the remedy is by recourse to the appellate 
jurisdiction of the High Court. A mandamus to hear was therefore 
granted. In delivering the judgment of the Court the Chief Justice 
(Sir Samuel Griffith) said the application was in reality an invoca- 
tion of the appellate jurisdiction of the High Court. He pointed 
out that the granting of writs of mandamus, prohibition, and habeas 
corpus at common law may be regarded as in one sense an exercise 
of original jurisdiction, and in another as the exercise of appellate 
jurisdiction. When there is a general appeal from an inferior Court 
to a Court of Appeal it can entertain any matter, however arising 
which shows that the decision of the Court below is erroneous. 
The error may consist in a wrong determination of a matter properly 
before the Court for its decision, or it may consist in an assertion 
by that Court of a jurisdiction which it does not possess, or it may 
consist in a refusal of that Court to exercise jurisdiction which it 
possesses. In all these cases the Court of Appeal can exercise its 
appellate jurisdiction in order to set the error right. It was so 
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held in the United States in Marbury v. 3Iadison, 1 Crancli., 137. 
No question, therefore, arises as to the validity of section 33 of the 
Judiciary iVct 1903. 

” Ij) appears therefore (said the Chief Justice) “ that no diffi- 
culty exists as to the jurisdiction of this Court to entertain an appeal 
in the present case, and that it is quite immaterial whether this 
motion is regarded as an application for a mandamus, or as an 
application for an order to the Court of General Sessions to hear 
the case, or as an appeal from a decision of that Court refusing to 
entertain the case. It follows incidentally from what I have said, 
that in this case an appeal lies as of right, and therefore that it was 
not strictly necessary to move for an order nisi for a mandamus, and 
that the proper title of the matter is " Ah Tick v. Lehmert.' ” The 
High Court held that on the plain words of section 39, the 'Court of 
General Sessions had authority to exercise its appellate jurisdiction, 
and to hear the appeal from a Police Magistrate, with regard to aix 
offence against the Immigration Eestriction Act 1901. 

On the point whether the issue of a mandamus was an exercise 
of original or appellate jurisdiction, Mr. Justipe Barton thought it 
was within the original power. 

“ I am not sure," said His Honor, “ that it was actually neces- 
sary to make the special provision contained in section 33 of the 
Judiciary Act 1903, authorizing the issue of writs of mandamus. 
It was established in the case of Marbury v. Madison (1 Crancli. ,137) 
that, if a mandamus is sought from a Court of appellate jurisidicion, 
it must be shown that its grant is an exercise of appellate jurisdic- 
tion. The position is clearly stated in Quick and Garrans Con- 
stitution of the Australian Commonwealth, at p 779." 

That " continued His Honor '' represents the law as laid down 
in Marbury v. Madison. Of course it is well knovni that there is a 
difference between our Constitution and that of the United States, 
because in the former, original jurisdiction is by section 75 (v.) 
given to the High Court in matters in which mandamus is sought 
against a non- judicial officer of the Commonwealth. That case was 
not provided for in the United States Constitution, and hence the 
decision in Marbury v. Madison that mandamus to a non- judicial 
officer was outside the powers of the Constitution, and that there- 
fore the Act of Congress purporting to authorize the grant of such 
a mandamus was not valid. That additional jurisdiction, however, 
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Leing given by our Constitution, it seems to me that there is nothing 
in the contention that as section 75, sub-section (v.) gives original 
jurisdiction to the High Court in that particular class of mandamus, 
it has an exclusive effect as to other cases of mandamus. In my 
opinion it is clear that section 75 (v.) was inserted to prevent doubts 
from arising by reason of the decision to which I have referred, and 
that it has no other effect than to add a new and distinct power to 
the powers which the High Court inherently possesses — I mean 
those which are necessary to secure that any other Court created or 
invested with Eederal jurisdiction by the Parliament does not 
either exceed, or deny the exercise of, its jurisdiction.” Per 
Barton, J. in Ah Yickv. Lehmert, (1904) 2 C.L.R. , at p. 608. 

Prohibition Cases. 

The first important prohibition case dealt with by the High 
Court was that of The King v. The Commonwealth Court of Concilia- 
tion and Arbitration ; Ex parte Broken Hill Proprietary Co. Ltd . , 
(1909) 8 C.L.R., 419. An application was made for a writ of pro- 
hibition to restrain the President of the Court from proceeding 
further with an award which he had made on the ground that it 
exceeded the jurisdiction of the Court in certain respects ; that it 
travelled outside the real industrial dispute in issue into matters 
which were not in dispute which had not been submitted to the 
Court and which had no possible connection with the dispute. 
One of the chief difficulties which the applicants for the prohibition 
had to encounter was section 31 of the Conciliation and Arbitration 
Act 1904. That section declared that : — “ No award of the Court 
shall be challenged, appealed against, reviewed, quashed or called 
in question in any Court on any account whatever.” Mr. Justice 
O’Connor, referring to this section said : — 

“ Now it is clear that the Commonwealth Arbitration Act 
intended to create a Court which within the limits of its jurisdiction 
should be absolutely independent of all control by any other Court. N o 
prohibition or certiorari will go to it while it keeps itself within 
those limits. While acting within its jurisdiction, it is not boxmd 
by forms or technicalities. It may make its own rules, it may admit 
evidence in any way it deems fair, it may take any step it thinks fit 
for the purpose of informing itself as to the subject brought before 
it for inquiry ; but the fundamental condition under which it 
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exercises all these powers is that it shall confine itself to the matters 
which are by the Act handed over to its jurisdiction. Per O’Connor, 
J., 8 C.L.R., at p. 449- 

Mr, Justice Isaacs, later on in the same case, in referring to 
same matters, said : — 

“ In view of the express words of the Act there is no general 
appellate power over the decisions of the Commonwealth Court of 
Conciliation and Arbitration, and no power to interfere on any 
gromid but want of jurisdiction That Court, like every other 
tribunal acting within the ambit of its authority, may decide the 
matters entrusted to it rightly or wrongly, and either in fact or in 
law. And general appeal being excluded, the determination is 
final and conclusive, whether it seems right or wrong, just or unjust. 
If, however, in making this award the learned President has acted 
partly within or partly beyond his jurisdiction, if he has overstepped 
the boundary of his judicial domain, then, no matter how meritorious 
the decision may appear to be, it is the duty of this Court having 
regard to the nature of the case to grant a prohibition quoad the 
excess, according to long established principles.” 

The distinction between an erroneous decision by a body 
having jurisdiction to deal with a particular subject matter, and a 
decision by a body having no jurisdiction over the matter decided, 
is familiar to all lawyers, and must be steadily borne in mind in 
this case.” Per Isaacs, J., 8 C.L.R., 453. In the result the pro- 
hibition was granted by the Court notwithstanding section 31 of 
the Act, 

The second important prohibition case was that of The King 
V. Commonwealth Court of Conciliation and Arbitration ; Ex parte 
Whybrow Sc Co., (1910) 11 C.L.R., 1. In that matter an application 
was made on behalf of certain boot manufacturers for a writ of 
prohibition to restrain the President of the Court from further pro- 
ceeding upon an award on the grounds, inter alia, that there was no 
proof of an industrial dispute within the meaning of the Constitu- 
tion. A preliminary objection was taken that prohibition did not 
lie to the Commonwealth Court of Conciliation and Arbitration. 
It was argued that the High Court has no original corrective juris- 
diction over i ferior tribunals, such as is exercised by the Supreme 
Court of a State, or the High Court in England. It could only 
grant prohibition in the exercise of its appellate jurisdiction, except 
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where prohibition is sought against an officer of the Commonwealth, 
in which case original jurisdiction is 'conferred upon the High Court 
by section 75 (v.) of the Constitution. But the President of the 
Commonwealth Court of Conciliation and Arbitration was not an 
officer of the Commonwealth, and section 75 (v.) had/ therefore, no 
application to the present case. The appellate jurisdiction of the 
High Court was defined by section 73 of the Constitution. Section 
33 of the Judiciary Act 1903 was simply a declaration of the manner 
in which such jurisdiction may be exercised, but it cannot extend 
the jurisdiction previously conferred. Prohibition, it was argued, 
might be granted by the Court in the exercise of its appellate power, 
but the Legislature had expressly provided, by section 31 of the 
Commonwealth Conciliation and Arbitration Act, that no appeal 
shall Ke from an award of the Court constituted under that Act. 
If, therefore, the Court had no original jurisdiction to grant pro- 
hibition, and was precluded by the provisions of section 31 of the 
Act from exercising its appellate jurisdiction, the present application 
should fail. There was, it was said, a clear distinction between the 
grant of prohibition, and the exercise of appellate power. Section 
75 (v. ) applied only to cases in which mandamus or prohibition was 
sought against a non- judicial officer : Ah Tick v. Lehmert, 2 C.L.R., 
593, at p. 609. 

In support of the application it was submitted that the High 
Court had jurisdiction in this case under sections 75 (v.) and 76 of 
the Constitution and Part IV. of the Judiciary Act. Under both 
these Acts the Court was given original jurisdiction. Under section 
71 of the Constitution the whole of the judicial power of the Common- 
wealth was vested in the High Court, that is the power of the King 
so far as this power is exercised by Courts of law. This involved 
as an essential element, jurisdiction to inquire into the validity of 
all judicial power purporting to be exercised under the Constitution. 
The exercise of this power of prohibition was included in the words 
judicial power of the Commonwealth ” ; section 71 of the Constitu- 
tion. That had inherent in it everything necessary for carrying out 
the judicial power, and was not limited by the description subse- 
quently given. With respect to section 31 of the Arbitration Act 
it was contended that the words award of the Court” in that 
section meant an award which the Court of Arbitration had power 
to make. It merely limited the appellate power of this Court so 
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as to prevent the merits of the case from being reconsidered, but 
did not take away the power to restrain further proceedings under 
an invalid award. 

The High Court {per Gkiffith, C.J. and Barton, OUonnor 
and Isaacs, JJ.) overruled the preliminary objection and after 
hearing arguments on the merits decided to enlarge the rule nisi to 
enable the invalid parts of the award to be eliminated. 

The Chief Justice (Sir Samuel Griffith) analysed and dealt 
with the objections as follows : — The first objection, he said, was 
that the prohibition was within the language of section 31 of the 
Commonwealth Conciliation and Arbitration Act 1904, which 
enacted that “ No award of the Court shall be challenged, appealed 
against, reviewed, quashed, or called in question in any other Court 
on any account whatsoever.” In Clancey's Case, 1 C.L.R., 181, 
the High Court had to deal with the same point raised upon identical 
words in the New South Wales Industrial Arbitration Act of 1901, 
and it held, in accordance with a uniform line of English decisions, 
that such an enactment does not extend to cases in which a Court 
of limited jurisdiction has exceeded its jurisdiction.” Then the 
point was put in another way, thus : — Under the Constitution 
(section 73) an appeal lies to the High Court from every other Federal 
Court unless otherwise enacted by Parliament. Therefore an appeal 
would lie from the Arbitration Court unless it had been denied by 
section 31. If it had not been denied, and an appeal were brought, 
this Court could on the appeal entertain the question of jurisdiction. 
Therefore, it was said, that the jurisdiction of this Court is denied 
as to every point that could be raised on appeal ” ; 11 C.L.R., at p, 
21 . 


'' But,” said the Chief Justice, ” the answer to this argument 
was obvious. Where an appeal lies from one Court to another the 
Court of Appeal can set aside the judgment appealed from on any 
ground on which it appears that the judgment appealed from is 
erroneous. Want of jurisdiction to pronounce it is such a ground. 
But it does not follow that enforcement of the judgment, may not 
be prohibited by a Court having jurisdiction to make such an order, 
although no appeal lies to the prohibiting Court. In the great 
majority of cases of prohibition the prohibiting Court is not a Court 
of Appeal from the Court prohibited. If any further proof were 
needed it is afforded by the consideration that a prohibition may be 
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asked for by a person not a party to the proceedings in which the 
judgment has been given. Whether, therefore, an appeal lies or 
does not lie is wholly immaterial.” 

The other ground,” said the Chief Justice, on which the 
objection is supported is that this Court has no original jurisdiction 
to grant prohibition to an inferior Federal Court. Section 75 of the 
Constitution confers original jurisdiction upon the High Court in 
all matters in which a writ of mandamus or prohibition or an injunc- 
tion is sought against an officer of the Commonv/ealth. A pro- 
hibition is a writ directed to the Judge and parties in an inferior 
Court, and does not lie except to persons or bodies exercising judicial 
or quasi- judicial functions. It lies to a pretended Court as well as 
to a real one. When, therefore, the Constitution speaks of a pro- 
hibition against an officer of the Commonwealth it means an officer 
whose functions are judicial or quasi- judicial. It cannot be denied 
that the Judge of the Arbitration Court is an officer of the Common- 
wealth, or that his functions are judicial. In my opinion, therefore, 
the Court has original jurisdiction under the Constitution itself to 
grant prohibition against him” : 11 C.L.R., at p. 22. 

‘‘ If the meaning of the words of section 75 were even ambiguous, 
the necessity of such a controlling power existing somewhere is so 
apparent that I should think that the ambiguity should be resolved 
in favour of the power. Even if this construction of the Constitution 
were not accepted, the Court clearly has jurisdiction under the 
express words of section 76, which authorizes Parliament to confer 
original jurisdiction on the High Court in any matter arising xmder 
the Constitution, or involving its interpretation, or arising under 
any law made by Parliament, and section 33 of the Judiciary Act, 
which authorizes the Court to make orders to direct the issue of 
writs requiring any Court to abstain from the exercise of any 
Federal jurisdiction which it does not possess.” “For all these 
reasons I am of opinion that the objection must be overruled.” 
Per the Chief Justice (Sir Samuel Geifpith) in 11 C.L.R., at pp. 
21 and 22. 

Mr. Justice O’CoisrosroE. held that by the Constitution, section 71, 
the supreme judicial power of the Commonwealth was vested in 
the High Court and it must necessarily include the power to keep 
inferior Courts of the Federal judicial system from exceeding their 
jurisdiction. That power was in its nature original, not appellate^ 
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but it may be conferred in either form, and it had, in his opinion, 
been conferred as original Jurisdiction in sub-section (v.) of sectioxi 
75. It was expressly inserted in the Constitution by its framers, 
no doubt for more abundant caution, to prevent the question arising 
which was decided by the Supreme Court of the United States in 
Marbtiry v, Madison, 1 Cranch., 49. It had been objected that the 
words “ officer of the Commonwealth ” in sub-section (v.) w^ere not 
intended to include the holder of a judicial office. The use of the 
word prohibition ” in itself implied that the officer referred to 
may be an officer exercising judicial or quasi- judicial functions. 
Giving the words their ordinary meaning, they would include all 
officers of the Commonwealth, judicial as well as non-judicial, and 
neither in the group of sections dealing ’with the judiciary, nor in 
any part of the Constitution, was there an indication that its framers 
used the words with a meaning narrower than their ordinary mean- 
ing. So far from that being the case, there was every indication 
that the words were used in their widest sense, sections 71 to 75, 
inclusive, were clearly intended to equip the High Court completely 
with all the fundamental powers necessary for the discharge of its 
duty under the Constitution, a duty in the effective discharge of 
which the States and the Commonwealth are equally concerned : 
11 C.L.R., at p. 42. 

Mr. Justice Isaacs was of opinion that the objection failed, 
but for one reason only, namely, that the power of control by means 
of a writ of a prohibition is a part of the appellate pow>'er, and has not 
been taken away by Parliament: 11 C.L.R., at p. 47. 

Can Prohibition he taken away ? 

In November 1911, the amending Conciliation and Arbitration 
Act was passed containing section 14 which purported to amend 
section 31 of the Principal Act to read as follows : — “ No award or 
order of the Court shall be challenged appealed against reviewed 
quashed or called in question or be subject to prohibition or man- 
damus.” 

By this Act the Federal Parliament unmistakably expressed 
its will that writs of prohibition against the President of the Concilia- 
tion and Arbitration Court should be abolished. The question was, 
however, raised as to the constitutionality of section 14 of the 
amending Act. In The King v. The Commonwealth Court of Con- 
ciliation and Arbitration and Merchant Service Guild, (1912) 15 
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C.L.R., 586. That was an application for a writ of prohibition 
directed to the President to prevent the enforcement of an award 
on the ground that there was no industrial dispute within section 
51 (xxxv.) of the Constitution. The majority of the Court (Grif- 
fith, C.J. and Babtox, J.) held (Isaacs, J. dissenting), that no 
industrial dispute ” within the meaning of section 51 (xxxv.) of 
the Constitution existed, and, therefore, that the Commonwealth 
Court of Conciliation and Arbitration had no jurisdiction to make 
an award ; order absolute for prohibition. 

In The Tramway Case {No. 1), 18 C.L.R., 54, an application 
was made to the High Court by the Brisbane and Adelaide Tram- 
ways authorities calling on the Court of Conciliation and Arbitration 
and the Australian Tramways Employees’ Association to show 
cause why prohibition should not issue to restrain the enforcement 
of an award for want of jurisdiction. The High Court was asked 
to overrule the decision in Whyhrow's Case with reference to pro- 
•hibition, on the ground that the jurisdiction to grant prohibition 
was an exercise of the appellate jurisdiction of the High Court and 
that prohibition had been taken away. The High Court, per 
Griffith, C.J. and Barton, Isaacs, Gavan Duffy, Powers ^and 
Rich, JJ. held that jurisdiction to issue prohibition to a tribunal 
acting without or in excess of jurisdiction was in its nature original 
and not appellate ; that original jurisdiction had been conferred 
on the High Court by section 75 (v.) of the Constitution to issue 
prohibition to any officer of the Commonwealth ; that the term 
officer ” includes any judicial officer ; that the President of the 
Commonwealth Conciliation and . Arbitration Court was such an 
officer and that therefore section 31 (i.) of the Act of 1911, so far 
as it purports to take away from the High Court the power to issue 
prohibition in respect of an award or order of the said Court was 
invalid. “ I find it impossible,” said Griffith, C.J., “ to suppose 
that the framers of the Constitution or the Parliament of the United 
Kingdom who must have been familiar with these matters, intended 
by the use of the word “ exception ” in section 73 of the Constitu- 
tion to include the power to take away prohibition for want of 
jurisdiction ” : The King v. The Commonwealth Court of Concilia- 
tion and Arbitration, <kc. {The Tramways Case, No. 1), 18C.L.R.,54. 

Additional original jurisdiction. 137 

76. The Parliament may make laws conferring 
original jurisdiction on the High Court in any matter — 
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(i.) Arising under this Constitution, or involving 
its interpretation : 

(ii.) Arising under any laws^^^ made by the Par- 
liament : 

(iii) Of Admiralty and maritime jurisdiction: 

(iv.) Relating to the same subject-matter claimed 
under the laws of different States. 

§ 137. ADDITIONAL ORIGINAL JURISDICTION.” 

LEGISLATION. 

Judiciary Act 1903-1907-1915. 

High Court Procedure Act 1915. 

In addition to the matters in which original jurisdiction is 
conferred on the High Court by the Constitution, section 75, the 
High Court has had original jurisdiction conferred upon it in numerous 
other matters by the Judiciary Act. 

By the combined operation of the Constitution, sections 75 and 
76 and the Judiciary Act 1903, as amended by the Acts of 1907 
and 1915 the original and primary jurisdiction of the High Court 
is as follows : — 

(1) In all matters arising under any treaty : Const. , sec. 75 (i. ). 

(2) In all matters affecting Consuls or other representatives 

of other countries : Const., sec. 75 (ii.). 

(3) In all matters in which the Commonwealth or a person 

sueing or being sued on behalf of the Commonwealth is 
a party : Const,, sec. 75 (iii.). 

(4) In all matters between States or between residents of 
different States or between a State and a resident of 
another State : Const., sec. 75 (iv.). 

(5) In all matters in which a writ of mandamus or prohibition 

or an injunction is sought against an officer of the 
Commonwealth : Const., sec. 75 (v.). 

(6) In all matters arising under the Constitution or involving 

its interpretation : Const., sec. 76 (i.) and Judiciary Act 
1903-1907, sec. 30 and Judiciary Act 1915, sec. 2. 
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(7) In matters (other than trials of indictable offences) 
involving any question, however arising, as to the 
limits inter se of the constitutional powers of the Com- 
monwealth and those of any State or States or as to the 
limits inter se of the constitutional powers of any two 
or more States : Const., sec. 76 (i. and ii.) and Judiciary 
Act 1903-1907, sec. 38a. 

(8) In suits by any State against the Commonwealth : Const. , 
sec. 78 and Judiciary Act 1903-1907, sec. 57. 

(9) In suits by any State against another State : Const., 

sec. 78 and Judiciary Act 1903-1907, sec. 59. 

(10) To make orders or direct the issue of writs commanding 
the performance of any duty by any person holding 
office under the Commonwealth or removing from office 
any person wrongfully claiming to hold any office under 
the Commonwealth : Const., sec. 76 (n.) and Judiciary 
Act 1903-1907, section 3*3 (c) and (d). 

(11) In any matters arising -under any laws made by the 
Parliament : Const., sec. 76 (ii.). 

(12) In all matters of Admiralty and maritime jurisdiction : 
Judiciary Act 1915 : sec. 2. 

(13) In trials of indictable offences against laws of the Com- 
monwealth : Judiciary Act 1915 : sec. 2. 

§ 138. ‘‘ ARISING UNDER ANY LAW MADE BY THE 
PARLIAMENT.” 

LEGISLATION. 

JuDiciABY Act, No. 4 of 1915, Section 3. 

Indictable Offences. 

This Act, which is to remain in operation during the present 
war and for six months thereafter, made the following amendment 
in the Principal Act. The Judiciary Act, section 30, is amended by 
omitting therefrom all words from and includiag the words original 
jurisdiction in all matters,” and inserting in their stead the words 
“ original jurisdiction — (a) in all matters arising under the Constitu- 
tion or involving its interpretation ; '{h) in all matters of Admiralty 
or maritime jurisdiction ; and (c) in trials of indictable offences 
against the laws of the Commonwealth.” 
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After section 71 of the Principal Act, the following new section 
is inserted, viz. 71a. (1) Notwithstanding anything contained 
in this Part, or any provision of any State law, the Attorney- General 
of the Commonwealth may file an indictment for an iiidietable 
oifence against the laws of the Commonwealth in the High Court 
or the Supreme Court of a State, without examination or commit- 
ment for trial. (2) Upon an indictment being so filed the Court or 
a Justice or Judge thereof, may cause a summons to be issued to 
the defendant to appear at the time and place mentioned in the sum- 
mons there to answer the charge mentioned in the indictment, or 
may issue a warrant for his arrest, and may hold him in custody or 
admit him to bail.” 

High Coxtht Procedure Act 1915. 

This Act which is to continue in operation during the present 
war and for six months thereafter makes the following provision 
relating to criminal trials, namely : — The trial by the High Coio't 
of indictable offences against the laws of the Commonw^ealth shall 
be by a Justice -with a jury. The laws of such State relating to th<^ 
qualification of jurors, the preparation of jur^r lists and jury panels, 
the summoning, attendance, and impamieiling of juries, the number 
of jurors, the right of challenge, the discharge of juries, the disagree- 
ment of jurors, and the remuneration of jurors, for the purposes of 
the trial of criminal matters pending in the Supreme Court of that 
State, or relating to any other matters concerning jurors after 
they have been summoned or sworn, shall extend and be applied 
to the trial of indictable ofiences in the High Court in that State, 
so that the lists of jurors shall be deemed to be made as w^ell for the 
purposes of the High Court as of the Supreme Court of the State.” 

Crimes Act, No. 12 of 1914. 

Crimes Act, No. 6 of 1915. 

In the case of The King v. Kidman, 20 C.L.R., 426, Arthur 
ICidman was presented on trial before the Chief Justice in the High 
Court, Sydney, in its original jurisdiction, charged with the offence 
of conspiracy to defraud the Commonwealth, contrary to the Crimes 
Act 1915. The question of jurisdiction was raised and the following 
' questions were reserved for the consideration of the Full Court : — 

(1) Whether the Act No. 6 of 1915, so far as its provisions 
are retrospective, is within the competence of the 
Commonwealth Parliament ; 
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- (2) Whether it is within the competence of the Common- 
wealth Parliament to confer upon the High Court 
original jurisdiction in respect of offences against the 
common law ; 

(3) Whether the Act No. 6 of 1915 confers upon the High 

Court jurisdiction to deal with such offences ; 

(4) Whether the indictment is a matter to which the Common- 
wealth is a party within the meaning of section 75 (in.) 
of the Constitution ; 

In delivering the judgment of the Pull Court, the Chief Justice 
Sir Samuel Gbiefith, said : — “ If I am wrong in thinking that the 
High Court has original jurisdiction in criminal cases under section 
75 (ill.) of the Constitution, the Act of 1915 would undoubtedly 
confer such jurisdiction in trials of indictments for offences created 
by laws passed by the Parliament. In section 3 of the Judiciary 
Act 1915, which stands as section 71a of the Principal Act, and 
which provides that the Attorney- General may file an indictment 
in the High Court for any indictable offence against ' the laws of 
the Commonwealth ’ without examination or commitment for trial, 
the same terms must have the same meaning, as also in section 2 of 
the High Court Procedure Act 1915 (No. 5) (standing as section 51a 
of the High Court Procedure Act 1903-1915), which enacts that the 
trial by the High Court of indictable offences against the laws of 
the Commonwealth shall be by a Justice with a jury. Whether, 
therefore, I am right or not in thinking that the Crimes Act, No.* 12 
of 1914, can be supported as a declaratory Act, I think that the Act 
No. 5 of 1915, is applicable to the trial of the present case. For 
these reasons I am of opinion that the High Court has original 
jurisdiction in respect of the indictment now in question, and that 
the motions to quash the indictment should be refused.” 

Mr. Justice Isaacs said : — “ I am of opinion that the retiro- 
spective provisions of the Act, No. 6 of 1915, are within the com- 
petence of the Parliament of the Commonwealth.” 

After exhaustively discussing the various questions of law 
raised in the special case, His Honor concluded ; — “ In the result 
the chain is complete : (1) jurisdiction in the Court to entertain a 
charge of crime at common law against the Commonwealth ; (2) 
power in the Attorney-General to represent the Commonwealth ; 
(3) power to indict without the preliminary examination ; (4) the 
requisite character of the charge. To this should be added (5) thAt 



724 


ORIGINAL JURISDICTION. 


[Sec. 76. 


the charge is not limited in. form to the Statute, and therefore will 
apply to both the Statute and the common law- : per Isaacs, J., 
20 C.L,R.. at pp. 439-448. 

Mr. Justice Powers, said : — " It was admitted that if the first 
question is answered in the affirmative it is not necessary to consider 
questions 2, 3 and 4. It is not therefore necessary to decide whether 
this Court has original jurisdiction to try criminal offences under 
see. 75 (iii.) of the Constitution or under the common law of the 
Commonwealth or of the State, or whether the Commonwealth is a 
party to a trial on indictment within the meaning of the word 
' party ’ in section 75 (m.) of the Constitution. As to question 5. 
the Act, No. 4 of 1915 (Judiciary Act 1915), confers on the High 
Court original jurisdiction to try indictable offences against the laws 
of the Commonwealth ; and an indictable offence against a law of 
the Commonwealth is charged in the indictment in question.” 

The motion to quash the indictment was refused, the Full 
Court holding that the first question should be answered in the 
affirmative : 20 C.L.R., 463. 

Other Acts. 

By the Customs Act 1901, section 245, customs prosecutions for 
the recovery of penalties or for the condemnation of ships or goods 
seized as forfeited may be instituted by action, information, or other 
appropriate proceedings in the High Court. Under the Excise Act 
1901, section 134, excise prosecutions may be instituted in the High 
Court. Claims against the Commonwealth for compensation under 
the Property for Public Purposes Acquisition Act 1901, section 15, 
et seq., may be instituted in the High Court. Under the Common- 
wealth Electoral Act 1902, the High Court is constituted a Court 
of Disputed Returns to deal with petitions against the validity of 
any Federal election or return. By the Patent Act 1903, the 
High Court can deal with certain matters arising under that Act. 

§ 139. IN MATTERS OF ADMIRALTY AND MARITIME 
JURISDICTION.” 

LEGISLATION. 

Judiciary Act, No. 11 of 1914. 

The High Court is empowered to deal with matters of Admiralty 
and maritime jurisdiction. It is also declared to be a Colonial Court 
of Admiralty within the meaning of the Imperial Act Imown as the 
Colonial Court of Admiralty Act 1890. 
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Accidents to Seamen. 

In the ease of The Kalibia Owners, dsc. v. Wilson, (1910) 11 
C.L.R., 703, an attempt was made to sustain the validity of the 
Commonwealth Seamen’s Compensation Act (1909) as an exercise 
of power with section 76 (iii.) of the Constitution. Although this 
power is in terms confined to the making of laws to give original 
jurisdiction to the High Court, it was argued that it necessarily 
implied a power on the part of the Commonwealth to legislate 
substantively as to the Admiralty and maritime law generally. 
Cases were cited to show the adoption of that construction in the 
United States. Whatever might be the force of the reasoning of 
those cases, if Australia were in the same position as the United 
States at the time of the making of their Constitution — ^namely, 
that of a separated nation of independent sovereignty in its relation 
to the United Kingdom — ^the reason has no force here, where the 
implication from imperative necessity cannot be drawn. The power 
to legislate on matters of Admiralty and maritime laws, if it existed 
in several States at the time of Federation, remains reserved to 
them by force of section 107 of the Constitution. But there would 
be, and there is, an over-riding power to legislate on the subject in 
the Parliament of the United Kingdom, and the grant in section 76 
(in.) cannot be construed as an implied transfer or even delegation, 
of that legislative power to the Parliament of the Commonwealth 
in respect of Australia. Per Barton, J., 11 C.L.R., at p.p 703-704, 

Power to define Jurisdiction. 

77. With respect to any of the matters mentioned 
in the last two sections the Parliament may make laws — 

(i.) Defining the jurisdiction of any federal court 
other than the High Court : 

(ii.) Defining the extent to which the jurisdiction 
of any federal court shall be exclusive^^® of 
that which belongs”^ to or is invested in 
the courts of the States : 

(iii.) Investing any court of a State with federaP^^ 
jurisdiction. 
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§140. “EXCLUSIVE JURISDICTION OF HIGH COURT.” 

LEGISLATION. 

Judiciary Act 1903-1910, Sections 38 and 38 a. 

The jurisdiction of the High Court is declared to be exclusive 
of the jurisdiction of the several Courts of the States in the following 
matters : — 

(а) Matters arising directly under treaty ; 

(б) Suits between States or between persons suing or being 

sued on behalf of different States, or between a State 
and a person suing or being sued on behaff of another 
State ; 

(c) Suits by the Commonwealth, or any person suing on 
behalf of the Commonwealth, against a State, or any 
person being sued on behalf of a State ; 

{d) Suits by a State, or any person suing on behalf of a State, 
against the Commonwealth or any person being stied on 
behalf of the Commonwealth ; 

(e) Matters in which a writ of mandamus or prohibition is 
sought against an officer of the Commonwealth or a 
Federal Court. 

“ 38a. In matters (other than trials of indictable offences) 
involving any question, however arising, as to the limits inter se of 
the constitutional powers of the Commonwealth and those of any 
State or States, or as to the limits inter se of the constitutional 
powers of any two or more States, the jurisdiction of the High Court 
shall be exclusive of the jurisdiction of the Supreme Courts of the 
States ; so that the Supreme Court of a State shall not have juris- 
diction to entertain or determine any such matter, either as a Court 
of first instance or as a Court of Appeal from an inferior Court." 

§141. “BELONGS TO THE COURTS OF THE STATES.” 

LEGISLATION. 

Judiciary Act 1903, Section 39 (2) (a). 

“ Belongs.” 

By the Constitution, section 77 (ii.), the Parliament may make 
laws defining the extent to which the jurisdiction of a Federal Court 
shall be exclusive of that which belongs to or is vested in the 
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Courts of the States. Section 77 (n.) seems to imply that State 
Courts may possess some concurrent Federal jurisdiction, from 
which it may he desirable to exclude them ; a distinction is drawn 
between jurisdiction which “ belongs to the Courts of the States 
and jurisdiction with which the Courts of the States may be “in- 
vested ’’ ; sub-section (m.) implies that the State Courts may lack 
some concurrent Federal jurisdiction vith which it may be desirable 
to invest them. This is the key to sections 38 and 39 of the J udiciary 
Act. Section 38 defines certain matters which are excluded from 
the jurisdiction of State Courts ; section 39 deals with other matters 
of Federal jurisdiction not mentioned in section 38 in which it is 
desirable the State Courts should have Federal jurisdiction, but 
equally desirable that they should only have it as a gift from the 
Commonwealth, and on terms or regulations laid down by the 
Parliament. This was done by first excluding State Courts from 
jurisdiction in these matters except “ as provided in the section ” 
and then re-investing them with jurisdiction on certain conditions, 
and subject to certain restrictions. The several Courts of the States 
are within the limits of their several jurisdictions, whether such 
limits are as to locality, subject-matter, or otherwise, invested with 
Federal jurisdiction, in all matters in which the High Court has 
original jurisdiction or in which original jurisdiction can be conferred 
upon it, except as provided in section 38 : Judiciary Act 1903, 
section 39 (2). 

The term federal jurisdiction means jurisdiction to deal 
with matters wdthin the judicial power of the Commonwealth, i.e. 
the' matters enumerated in sections 75 and 76 of the Constitution. 
Until the actual establishment of the Federal Courts the determina- 
tion of such matters was, under covering clause V. of the Constitu- 
tion, within the jurisdiction of the State Courts, who were bound 
to administer the laws of the Constitution and ‘all laws passed 
by the Commonw^ealth Parliament. 

Hence the words in sxib-section (ii.) “ belongs to the Courts of 
the States ” probably means that jurisdiction which was conferred 
on those Courts by the covering clause V. of the Constitution which 
states that “ the laws of the Commonwealth shall be binding on 
the Courts and Judges ” ; and that clause was in operation before 
the passing of the Judiciary Act which invested the State Courts 
with Federal jurisdiction. 
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It is open to argument, but not necessary to decide, whether 
before the establishment of Federal Courts the State Courts were, 
in determining such questions, exercising federal jurisdiction or 
not, for in the Judiciary Act the Parliament undertook to exercise 
the powers conferred by section 77 (ii.). This they did by section 
39 of the Judiciary Act, which enacts in the first place that the 
jurisdiction of the High Court, i.e,, its power to exercise the judicial 
power of the Commonwealth, shall be exclusive of the jurisdiction 
of the several Courts of the States “ except as provided in this 
section.'' Without the latter proviso, the jurisdiction of the State 
Courts would have been entirely ousted. But ” as pointed out 
by the judgment of the Court in Baxter's Case, infra, p. 735, “ the 
Parliament might on the next day have passed another law investing 
the State Courts with Federal jurisdiction. And the fact that they 
proceeded to do so by the same Act can make no difierence in the 
result than the fact that a ]30wer of revocation and new appoint- 
ment is exercised by one instrument instead of two. The result is 
that the Federal jurisdiction of the State Courts is now derived 
from a new source, with all the incidents of jurisdiction derived 
from that new source, one of which is an appeal in all cases to the 
High Court ” : 4 C.L.R., atp. 1137. 

§142. ‘‘INVESTING WITH FEDERAL JURISDICTION.” 

LEGISLATION. 

Judiciary Act 1903-1910, Section 39 (1) (2). 

39. (1) The jurisdiction of the High Court, so far as it is not 

exclusive of the jurisdiction of any Court of a State by virtue of 
either of the last two preceding sections (38 and 38a) shall be exclu- 
sive of the jurisdiction of the several Courts of the States except as 
provided in this section.” 

39. “ (2) The several Courts of the States shall within the limits 
of their several jurisdictions whether such limits are as to locality, 
subject-matter or otherwise, be invested with federal jurisdiction 
in all matters in which the High Court has original jurisdiction or 
in which original jurisdiction can be conferred upon it, except as 
provided in the last preceding section and subject to the following 
conditions and restrictions.” 
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Summary of Invested Jurisdiction. 

The invested Federal jurisdiction of the several Courts of the 
States as thus defined, may be summarized as follows : — 

(1) In all matters affecting Consuls, or any other representa- 

tives of other countries : Const., sec. 75 (ii.) and 
Judiciary Act 1903-1910, sec. 39 (2). 

(2) In all matters between residents of different States : 
Const., sec. 75 (iv.) and Judiciary Act 1903-1907, 
sec. 39 (2). 

(3) In any matters arising under the Constitution, or involv- 

ing its interpretation : Const., sec. 76 (i.) and Judiciary 
Act 1903-1910, sec. 39 (2) ; Judiciary Act 1915, sec. 2. 

(4) In any matter arising under any laws made by the 
Parliament : Const., sec. 76 (ii.) and Judiciary Act 1903- 
1910. 

(5) In any matters of Admiralty or maritime jurisdiction : 
Const., sec. 76 (m.) and Judiciary Act 1903-1910 ; 
Judiciary Act 1915, sec. 2. 

(6) In any matters relating to the same subject-matter 

claimed under the laws of different States : Const., 
sec. 76 and Judiciary Act 1903-1910. 

(7) In any matters pending in the High Court, not being a 
matter in which the High Court has exclusive jurisdiction 
the Supreme Court of a State is invested with Federal 
jurisdiction to hear and determine practice and procedure 
applications : Const., sec. 77 (m.) and Judiciary Act 
1903-1910, sec. 17. 

(9) In the prosecution, examination, commitment for trial 

and conviction of persons charged with offences against 
the laws of the Commonwealth the several Courts of a 
State can exercise Federal jurisdiction in the same 
manner as in similar proceedings against persons charged 
with offences against the laws of the State : Const, and 
Judiciary Act 1903-1910, sec. 68. 

(10) Suits by a private person against the Commonwealth 
may be brought either in the High Court or in the Supreme 
Court of the State in which the claim arises : Const., 
sec. 78 and Judiciary Act 1903-1910, sec. 56. 
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(11) Suits by a private person against a State may be brought 
either in the High Court or in the Supreme Court of the 
State in which the claim arises : Const., sec. 78 and 
Judiciary Act 1903-1910, sec. 58. 

(12) The several Coiuts of a State exercising Jurisdic- 
tion with respect to — the summary conviction ; or 
the examination and commitment for trial on indict- 
ment ; or the trial and conviction on indictment, of 
offenders or persons charged with offences against the 
laws of the State shall have the like jurisdiction with 
respect to persons who are charged with offences against 
the laws of the Commonwealth committed elsewhere. 
The laws of each State respecting the arrest and custody 
of offenders and the procedure on trial are made applic- 
able to persons charged with offences against the laws 
of the Commonwealth committed within that State : 
Judiciary Act 1903, sec. 68. 

Conditions of Invested Jurisdiction. 

The Judiciary Act 1903-1910, section 39, provides that the 
several Courts of the States shall be invested with Federal juris- 
diction subject to the following expressed conditions and restrictions : 

(а) Every decision of the Supreme Court of a State, or any 

other Court of a State from which at the establishment 
of the Commonwealth an appeal lay to the Queen in 
Council, shall be final and conclusive except so far as an 
appeal may be brought to the High Court. 

(б) Wherever an appeal lies from a decision of any Court or 

Judge of a State to the Supreme Court of the State, an 
appeal from the decision may be brought to the High 
Court. 

(c) The High Court may grant special leave to appeal to the 
High Court from any decision of any Court or Judge of 
a State notmthstanding that the law of the State may 
prohibit any appeal from such Court or Judge. 

{d) The Federal jurisdiction of a Court of summary juris- 
diction of a State shall not be judicially exercised except 
by a Stipendiary or Police or Special Magistrate or some 
Magistrate of the State who is specially authorized by 
the Governor-General to exercise such jurisdiction. 
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Conditions and Restrictions. 

Attention may be here drawn to the various conditions and 
restrictions subject to which the State Courts have been invested 
with Federal jurisdiction ; taking them in the order in which they 
appear in section 39 of the Judiciary Act. 

(a) Relating to Appeal. 

The form of sub-section 2 (a) of section 39, beginning with the 
Words except so far as etc. has led to the impression that they 
were intended as words of positive enactment or positive grant of 
appellate power. Such an enactment, however, would have been 
invahd ; the Parliament of the Commonwealth cannot give a right 
of appeal from Courts invested with Federal jurisdiction ; that can 
only be granted by the Constitution itself and the right of appeal 
in Federal jurisdiction is expressly provided for in section 75 of the 
Constitution. Section 39 of the Judiciary Act might have ter- 
minated with the words “ final and conclusive.” What then would 
have been the position ? The right of appeal to the Privy Council 
under the Orders in Council of 9th June, 1860, it was assumed would 
have gone but the right of appeal to the High Court under section 75 
would have remained. At the same time the words “ final and 
conclusive ” would not have been sufficient to interfere with the 
^prerogative right of the King-in-Council to grant special leave to 
appeal. 

The intention of section 39 of the Judiciary Act, so far as regards 
the Supreme Courts of the States, is quite clear. It was that in a 
certain class of cases mentioned there should be no right of appeal 
from decisions of those Courts to any Court except the High Court. 
And as the right of appeal to the High Court was limited‘by Part Y . 
of the Judiciary Act, appellate jurisdiction, it was desirable, though 
perhaps not necessary, to make it clear that the provisions was not 
intended to enlarge the right of appeal. The words “ except so 
far as an appeal from the decision may be brought to the High Court 
are apt words to express this intention to limit and merel}^ mean 
except so far, if at all, as the decision is, subject to exceptions, 
appealable to the High Court.” 

(b) Relating to State Procedure. 

■The Judiciary Act, section 39 (2) (6) may be regarded as for- 
mulating merely exceptions and regulations limiting the right of 
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appeal to the High Coiu't in Federal jurisdiction cases. The CJoii- 
stitution, section 73 (ii.) gives the right of appeal subject to such 
exceptions and regulations as Parliament may prescribe. Sub- 
section (6), section 39, of the Judiciary Act merely I’educes or cuts 
down the right of appeal, it does not create or enlarge such right ; 
thus sub-section (6) provides that where an appeal lies from a 
decision of any Court or Judge of a State to the Supreme Couii) 
of the State an appeal from a decision in Federal jurisdiction may 
be brought to the High Court direct. This is a regulation or limita- 
not, not a grant. 

(c) Special Leave to Appeal. 

Sub-section (c) provides that the High Court may grant special 
leave to appeal to the High Court from any decision of any Court 
or Judge of a State in Federal jurisdiction, notwithstanding that the 
law of the State may prohibit any appeal from any such Court or 
Judge. This also is a limitation or regulation not a grant. 

Webb V. Outtrim in the Supreme Court. 

Reference has already been made to this constitutional case in 
its bearings on the question of immunity of the salaries of Common- 
wealth officers to State taxation, supra, at p. 168. It is proposed 
to refer to this case here in connection with the question of appeal 
to the Privy Council. 

On the 1st February, 1905, an application was made by Mr. 
Webb, the State Commissioner of Taxation to Mr. Justice Hodges 
for leave to appeal to the Privy Council against the decision of the 
Full Court declaring that Mr. Outtrim, the Deputy Postmaster- 
General of Victoria was immune from State income taxation. 
Counsel on' behalf of Mr. Outtrim expressed on behalf of his client 
his desire that the matter should be decided by the Privy Council 
and presented no argument against the application. In delivering 
his reserved decision on the 29th March, Mr. Justice Hodges held 
that so far as the Judiciary Act, section 39 (2) (a) purports to take 
away the right of appeal to the Privy Council, it was ultra vires the 
powers conferred on the Commonwealth Parliament by the Constitu- 
tion. It was held, further, that, in so far as an appeal lies from a 
State Court to the Privy Council under the powers conferred by 
the Order in Council of 9th Jime, 1860, an Act of the Commonwealth 
Parliament cannot alter, qualify, or in part repeal the rights given 
by such Order in Council, '' It will be noticed ’’ said His Honor 
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“ that section 77 (ii.) of the Constitution enacts that Parliament 
may make laws ‘ defining the extent to which the jurisdiction of 
any Federal Court shall be exclusive of that which belongs to or is 
invested in the Courts of the States ' ; the distinction is between 
that which ‘belongs to/ and that which is ‘invested in.’ The 
jurisdiction in the case under consideration ‘ belongs to ’ the Courts 
of the State, And in my opinion, the Commonwealth Parliament 
cannot take away the jurisdiction which ‘ belongs to ’ the Courts of 
the State, and then hand it back and say ; — ‘ now we hand this back 
to you as invested jurisdiction.’ In so far as the Legislature hands 
back jurisdiction, they repeal the provision which takes the juris- 
diction away, and it is back, belonging, as it originally belonged, to 
the State Courts.” His Honor added: — “They camiot say ‘we 
take away this jurisdiction, which belongs to you, and hand it back 
to you, and the jurisdiction which belonged to you has now changed 
its character — ^it is invested jurisdiction. We hand it back, with the 
right of appeal to the King-in-Council gone. All we have done, all 
we want to do, is to take away the right of appeal to the iCing-in- 
Council.’ This the Commonwealth Parliament cannot do directly, 
and in my opinion, it cannot by devious paths do what it cannot da 
by a straight course.” 

Referring to the definition of federal jurisdiction, His Honor 
said : — “ In my opinion, ‘ federal jurisdiction ’ refers to jurisdiction 
in such matters as did not, and could not, and would not, come 
within the cognizance of the Courts of the State unless and until 
some Act of the Federal Legislature gave such jurisdiction, and does 
not refer to matters within the cognizance of the State Courts out- 
side of and independently of any legislative enactment ” : (1905) 
V.L.R., 463; 26 A.L.T., 198. 

Webb V. Outtrim in the Privy Council. 

In May 1906, the appeal of Webb v. Outtrim came before the 
Privy Council pursuant to leave to appeal granted by Mr. Justice 
Hodges. The Attorney-General for the Commonwealth inter- 
vened for the purpose of securing the representation of Common- 
wealth views and interests. Counsel for the Commonwealth raised 
two preliminary objections ; jfirst, that no appeal could be brought 
against the decision of the Supreme Court of Victoria which decision 
had been made by the Judiciary Act “ final and conclusive,” subject 
only to appeal to the High Court ; that an appeal could only be 
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brought to the Privy Council by special leave of the Privy (\>uncil 
and that there were no grounds for such leave being granted. Such 
constitutional questions, it was argued, should be dealt with exclu- 
sively by the High Court of Australia. The Privy Council did not 
deal with these preliminary objections in the usual way , it pro- 
ceeded with the hearing of the whole appeal and finally reserved its 
judgment for further consideration. It was not till 6th December 
1906 that the judgment of their Lordships w^as delivered by the Earl 
of Halsbitey. Instead of dealing with the preliminary objections 
at the outset, the judgment proceeded to deal with the main issues 
and questions involved namely : — Whether the respondent, an 
officer of the Commonwealth, was liable to be assessed for State 
income tax in respect of Ms Federal salary. After having decided 
that the judgment of the Supreme Court in favour of the respondent 
ought to be reversed, and that Ms salary in question w^as rightly 
included in the State assessment, the Board proceeded to deal with 
the preliminary objections in these words. '' With res]'>ect to the 
objections urged both as a preliminary objection and one of sub- 
stance to the hearing of the appeal, at all, by this Court, their Lord- 
sMps are disposed to adopt the reasoning of the Supremo Court in 
giving leave to appeal. The only basis upon which the objections 
can be suggested to be founded is the Commomvealth Act and no 
direct authority under that x\ct has been shown.” Copious extracts 
from the judgment of Mr. Justice Hodges were cited wdth approval 
but no expression of opinion whatever was given on the vital point 
raised that an appeal w^ould not lie to the Privy Council without 
special leave being granted by that body. The result was that the 
appeal was allowed and Mr. Outtrim was required to pay State 
income tax. There was no order for costs of the appeal as between 
the appellant and the respondent, but the Commonwealth was 
ordered to pay the appellant the costs of its intervention: (1907) A.C. 
8L 


This decision of the Privy Council, given after a delay of 18 
months, may be regarded as one of the most unsatisfactory deliyer- 
ances on record in connection with the judicial interpretation of the 
Constitution of the Commonwealth, It may be justly cited as 
justifying the wisdom of the framers of the Constitution in taking 
steps to prevent the decision of Australian constitutional questions 
being diverted to the Privy Council except in cases where the High 
Court grants a special certificate authorizing such appeal. 
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Webb V. Outtrim in the High Court. 

Flushed with a sense of victory in the result of Webb v. Outtrim 
in the Privy Council, the various State authorities early in 1907, 
proceeded to take legal proceedings against Commonwealth officers 
to enforce payment of State income tax. The attack was commenced 
in New South Wales in the case of Commissioner of Taxation 
V. Baxter, (1907) 4 C.L.R., 1087, and in Victoria in the case of 
Oom7nissioner x)f Taxes v. Flint, 4 C.L.R., 1178. Mr. Baxter, an 
officer of the Commonwealth service, residing in Sydney, was 
assessed by the Commissioner and, having refused to ]3ay taxes, 
he was sued in the District Court for the amount of the tax. At 
the hearing before District Court Judge Murray, Baxter contended 
that, on the authority of the High Court’s decision in Deahin v. 
Webb, 1 C.L.R., 585, he was not Hable. The learned Judge, how- 
ever, following the decision of the Privy Council in Webb v. Outtrim, 
(1907) A.C., 81 ; 4 C.L.R., 356, decided against Baxter’s contention, 
and found a verdict for the Commissioner for the amount claimed. 
From that decision Baxter appealed to the High Court. 

In the High Court, a preliminary objection was taken against 
the appeal being entertained ; it was alleged that the verdict against 
Mr. Baxter was given in a State Court in the exercise of State juris- 
diction and therefore, no appeal would lie to the High Court in 
Federal jurisdiction. This was, in fact, a revival of the reasoning 
adopted by Mr. Justice Hodoes in granting leave to appeal in Webb 
V. Outtrim. It was further argued that as the Privy Council had 
declared that the part of section 39 of the Judiciary Act purporting 
to take away the right of appeal was ultra vires, the whole section 
was invalid and therefore there was no valid section giving Federal 
jurisdiction to the State Courts. 

In reply to this the Chief Justice (Sir Samuel Griffith) pointed 
out that the Judiciary Act, section 39, had taken away State juris- 
diction and had conferred on the State Courts Federal jurisdiction 
to deal with cases arising under the Constitution or involving its 
interpretation. “ It was not necessary,” he said, “ to decide 
whether before the establishment of Federal Courts the State 
Courts were, in determining such questions, exercising Federal 
jurisdiction or not, for in the Judiciary Act the Parliament under- 
took to use the powers conferred by section 75. . This they did by 
section 39 of that Act, which enacts in the first place that the juris- 



736 


FEDERAL JURISDICTION 


[Sec, 77. 


diction of the High Court, i.e,, its power to exercise the judicial 
power of the Commonwealth, shall be exclusive of the jurisdiction 
of the several Courts of the States except as provided by that section. 
Without the proviso the jurisdiction of the State Courts would have 
been entirely ousted. But the Parliament might on the next day 
have passed another law investing the State Courts with Federal 
jurisdiction. And the fact that they proceeded to do so by the same 
Act can make no more difference in the result than the fact that a 
power of revocation and new appointment is exercised by one 
instrument instead of two. The result is that the jurisdiction of 
the State Courts is now derived from a new source, with all the 
incidents of jurisdiction derived from that new source, one of which 
is an appeal in all cases to the High Court.” 

Mr. Justice Isaacs held that State jurisdiction was the authority 
which State Courts possess to adjudicate under the State Constitu- 
tions and laws ; Federal jurisdiction was the authority to adjudicate 
derived from the Commonwealth Constitution and laws. The first 
is that which belongs to ” the State Courts within the meaning of 
section 77 ; the latter must be “ vested in ” them by Parliament. 
Now section 77 (n.) is a power to exclude jmisdiction, and this 
power has been exerted in this first sub -section of section 39, the 
result being that, so long as the provision stands unrepealed, no 
State jurisdiction can exist. Section 77 (iii.) on the other hand, is 
a power to invest with Federal jurisdiction, not to restore State 
jurisdiction, and an exercise of that power in sub-section (2) of 
section 39 of the Judiciary Act is no contradiction of the deprivation 
contained in the prior sub-section, and works no restoration of the 
State jurisdiction. It is, therefore, clearly an error to say that the 
Federal Parliament has in the same section purported to take away 
and to return the same jurisdiction, with or without the power of 
appeal to the Privy Council, or that the conjoint effect of sub-sections 
(1) and (2) of section 39 of the Judiciary Act is to leave the jurisdic- 
tion of the State Courts as it previously stood. They still have 
jurisdiction in respect of the same subject matters, but their authority 
to exercise judicial power with regard to those matters springs from 
another source quite as much as if an Imperial Act had enacted by 
one section that their State jurisdiction should cease, and by the 
next section that henceforth they should have similar jurisdiction 
but should exercise it under the authority of that Statute. The 
authority which is given by section 39 — namely, Federal jurisdic- 
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tion — ^has never been taken away, because it bad never belonged 
to a State Court ; that which was taken away — ^namely State juris- 
diction — ^has never even nominally been returned. Section 39 (2) 
confers ‘‘ Federal jurisdiction ’’ only ; none other is in the power of 
the Commonwealth Parliament to grant, and in the result either the 
State Courts possess Federal jurisdiction only in these matters or 
they possess none at all.” 

“ I feel no doubt that the State Courts in these cases possessed, 
and necessarily exercised Federal jurisdiction, and that these appeals 
are competent.” Per Isaacs, J., 4 C.L.R., at pp. .1142-1145. 

Baxter v. Commissioner of Taxation. 

The preliminary objection having been over-ruled, the Court 
proceeded to deal with the main constitutional issues involved, 
namely, the liability of Commonwealth officers to State taxation 
The majority of the Court, per Griffith, C. J., Barton and O’Connor 
JJ. held that the High Court was, by the Constitution, the ultimate 
arbiter upon all such questions, unless it was of opinion that the 
question at issue in any particular case was one upon which it should 
submit itself to the guidance of the Privy Council. It was, therefore, 
not bound to follow the decision in Wehh v. Outtrim, (1907) A.C., 81, 
but should follow its own considered decision in Deahin v, Webb, 
(1901) 1 C.L.R., 585, in which it had refused to grant a certificate 
under section 74, unless upon a reconsideration of the question for 
whatever reason it should come to a different conclusion. Assuming 
the fact that the Privy Council had given a decision in direct con- 
flict with the High Court on the same point to he a sufficient reason 
for a reconsideration of the whole matter by the High Court, there 
was nothing in the reasons of the Judicial Committee to throw any 
new light on the question involved, either with regard to the neces- 
sity for the implication of the rule of implied prohibition laid down 
in McCulloch v. Maryland,, 4 Wheat., 316, and adopted in Enriden 
V. Pedder, 1 C.L.R,, 91, or as to the applicability of the rule to the 
particular question. The rule in D^Emden v. Pedder, 1 C.L.R., 91, 
was therefore reaffirmed and the appeal was allowed : Baxter v. 
Commissioner of Taxation {N,8,W.)„ (1907) 4 C.L.R. , at p. 1088. 

Mr. Justice Isaacs was of opinion that, apart from any con- 
sideration of its history, the words of section 74 of the Constitution 
were clear and strong enough to lead to the conclusion that on 
questions coming within the section the decision of the High Court 
was final, and, therefore, the Court had a right to dechne to follow 

47 


L.I*. 
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the decision of the Privy Council npon any such question, but the 
respect and weight due to the judgment of the Privy Council made 
it the duty of the High Court under the circumstances to re»consider 
the question decided in Deahin v. Webb, 1 C.L.R., 585. Further 
consideration, in the light of the decision in Webb v. Oiittrim, (1907) 
A.C., 81, left the authority of D'Emden v. Pedder, 1 C.L.R., 585, 
unimpaired, but the Land and Income Tax Act of New South Wales, 
considered apart from authority, could not be regarded as an in- 
fringement of the rule of non-interference laid down in the latter case. 

Mr. Justice Higgins held that the King in Council being still 
the appellate Court from the High Court, and the High Court a 
Court from which appeal can be brought to the King in Council, it 
was the duty of the High Court to accept the decision of the Eong in 
Council as the final statement of the law. The Land and Income 
Tax Act of New South Wales was not, in his opinion, an interference 
\vith Federal instrumentalities. 

The whole Court held that even if section 39, sub-section (2) (a) 
of the Judiciary Act 1903 purported to take away the right of appeal 
to the Privy Council, and the section was to that extent ultra vires 
and inoperative, its failure in that respect did not affect the validity" 
of the grant of Federal jurisdiction to State Coxuts contained in the 
rest of the section and the consequent right of appeal to the High 
Court. The certificate for leave to appeal to the Privy Council 
was refused. 

Hint V. Webb. 

The case of Flint v, Webb, which was a similar proceeding by 
the Victorian Commissioner of Taxes to recover State income tax 
against Arthur L. Flint, a Commonwealth officer, was argued in the 
Melbourne sittings of the High Coiut in May 1907 and the decision 
of the main question was given at the same time as that in Baxters 
Case and was to the same effect. Consequently notwithstanding 
the decision of the Privy Council in Webb v. Outtrim, the whole of 
the Commonwealth officers, except Mr. Outtrim, by the decision of 
the High Court, escaped State taxation : 4 C.L.R., 1178. 

Proceedings against Commonwealth or State. 

78. The Parliament may make laws conferring 
rights to proceed against the Commonwealth^*® or a 
state in respect of matters within the limits of the 
judicial power. 
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§ 148. ‘‘ PROCEED AGAINST THE COMMONWEALTH.” 

By the Judiciary Act 1903, Part IX., provision is made for the 
institution and conduct of suits by and against the Common’wealth 
and the States, as follows : — (1) Suits in contract or tort of any 
person against the Commonwealth. (2) Suits in contract or tort of 
any person against a State in respect of a matter in which the High 
Court has jurisdiction. (3) Suits in contract or tort by a State 
-against the Commonwealth. (4) Suits by a State against a State. 
(5) Suits by the Commonwealth. No execution or attachment, or 
process in the nature thereof, shall be issued against the property or 
revenues of the Commonwealth or a State in any such suit ; but 
when any judgment is given against the Commonwealth or a State, 
the Registrar shall give to the party in whose favour the judgment 
is given a certificate in the form of the Schedule to this Act, or to 
a like efiect. On receipt of the certificate of a judgment against 
the Commonwealth or a State the Treasurer of the Commonwealth 
OT of the State as the case may be shall satisfy the judgment out of 
monej^'S legally available. When in any such suit a judgment is 
given in favour of the Commonwealth or of a State and against any 
person, the Commonwealth or the State, as the case may be, may 
enforce the judgment against that person by process of extent, or 
by such execution, attachment, or other process as could be had in 
-a suit between subject and subject. 

Claims against the Commonwealth. 

In an action brought by Thomas Henry Gyton against Frank 
Leon Outtrim, Deputy Postmaster-General of Victoria to recover 
damages for injuries sustained by reason of the negligence of persons 
in the service of the Commonwealth it was held by Mr. Justice Hood 
that apart from Statute the Crown was not liable for the negligence 
of its employees. Taking that proposition to be correct, he said, 
until the Claims against the Government Act 1902 was passed there 
was no cause of action against the Commonwealth because the 
Commonwealth was not liable for the wrongful act of the person 
who caused the injury. Then that Act steps in and practically 
enacts that the Commonwealth shall be liable for the wrongful act 
of its servants and employees, so completing a cause of action at 
that time incomplete. That shows that the Act is not a mere pro- 
cedure Act i Gytou V. OuttfioTi, (1904) 29 V.L.R. , 646 ; 25 A.L.T. , 
174; 10A.L.R., 67. 
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Action for Tort against the Commonwealth. 

The Commonwealth is responsible in an action for the tortious 
acts of its servants in every case in which the gist of the cause of 
action is an infringement of a legal right, if the act complained of is 
not justified by law, and the person doing it is not exercising an 
independent discretion imposed upon him by Statute, but is per- 
forming merely a ministerial duty. The Collector of Customs, Nev' 
South Wales, pending the passing of entries, took and detaineci 
certain imported goods liable to ad valorem duty for the purpose of 
ascertaining their true value for duty, and upon the passing of the 
entries delivered the goods to the importer. It was decided by the 
High Court that, in refusing to pass entries until the ascertainment 
of the true value for duty, the Collector was performing a quasi- 
judicial duty prescribed by the Statute to be performed by him 
personally, in the performance of which he was required to exercise 
independent judgment on a preliminary question of fact, and that 
an action would not lie against the Commonwealth for a uTongfui 
refusal to pass entries owing to a mistake of facts or even mala fides 
on the part of the Collector. Tobin v. The Queen, 16 C.B.N.S., 31<\ 
and Eneverv. The King, SC.L.R., 969, followed. Barry v. Arna'iid, 
10 A- & E,, 646, and Barrow v. Arnaud, 8 Q.B., 595, distinguished. 
It was further held, that the neglect or refusal by the Customs 
Department to furnish the importer with copies of books and docu- 
ments impounded or retained under sections 214 and 215 oi the 
Customs Act 1901 was a breach of an absolute duty cast by the 
latter section on the department, for which an action would lie 
against the Commonwealth ; and that, though the impounding 
and retaining of the hooks and documents in the first instance w-ere 
justified by the Act, the imreasonable detention of them after the 
expiration of the period necessarily occupied in the ascertainment 
of the value of the goods was unlawful, and rendered the Common- 
wealth liable to an action for conversion ; but that, in either case, 
the damages recoverable were limited to the pecuniary loss actually 
suffered by the plaintiff by reason of the wrongful acts : Baume v. 
Commonwealth, (1906) 4 C.L.II., 97. 

Tortious act of Commonwealth Servant. 

In the case of Strachan v. The Commonwealth, (1906) 4 C.L.il. , 
455, the plaintiff, owner of a British ship called the Envy brought 
an action against the Commonwealth to recover damages in respect 
of alleged wrongful acts of officers of the British Possession of New 

i 
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Guinea in May 1905, before the Parliament of the Commonwealth 
had passed any legislation for the Government of New Guinea as a 
territory of the Commonwealth. It was held by the High Court 
that until such legislation took place, and the proclamation conse- 
(juent thereon was made, no such relationship of master and servant 
existed between the Commonwealth Government and the officials 
of the possession as would render the Commonwealth liable in an 
action of tort for wrongful acts of such officers : Tobin v. The Queen, 
16 C.B.N.S., 310, applied. 

JiTmnber of Judges. 

79. The federal jurisdiction of any court may be 
exercised by such number of judges^^^ as the Parliament 
prescribes. 

§ 144, SUCH NUMBER OF JUDGES,” 

Under this section, the Parliament has power to x^rescribe the 
Tiumber of Judges, required to exercise jurisdiction, not only in the 
case of Federal Courts, but also of State Courts invested with Federal 
jurisdiction under section 77 (iii.). Per Griffith, C.J., Commie- 
toners of Taxation v. Baxter, 4 C.L.R., at p. 1145. This power 
has been exercised with respect to State Courts by section 17 of 
the Judiciary Act 1903-1910, w'hich invests the Supreme Courts 
with jurisdiction, to be exercised by a single Judge, with regard to 
chamber applications in matters pending in the High Court in cases 
where the jurisdiction of the High Court is not exclusive. 

As regards the High Court, sections 15, 16 and 18 of the same 
Act define the jurisdiction of single Justices in Court and Chambers. 
Sections 19-22 define the jurisdiction of a Full Court ; which, 
in appeals from judgments of a single Justice of the High Court or of 
a State Supreme Court exercising Federal jurisdiction, or from 
judgments of inferior State Courts or of the Inter-State Commission, or 
in applications for leave to appeal from judgments of State Courts, 
may consist of two or more Justices, and in appeals from State 
Supreme Courts and applications for a certificate enabling an appeal 
from the High Court to the Privy Council must consist of not less 
than three Justices. By section 23, as amended by the Judiciary 
Act 1912, it is provided that a Full Court consisting of less than all 
the Justices shall not give a decision on a question affecting the 
constitutional powers of the Commonwealth, unless a majority of 
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all the Justices concur in the decision. By the same* Act it was 
provided that when the Justices sitting as a Full Court are divided 
in opinion as to the decision to be given on any question, the question 
shall be decided according to the decision of the majority, if there 
is a majority ; but if the Court is equally divided in opinion — (a) 
in the case where a decision of a Justice of the High Court (whether 
acting as a Justice of the High Court or in some other capacity), 
or of a Supreme Court of a State or a Judge thereof, is called in 
question by appeal or otherwise, the decision appealed from shall 
be affirmed ; and (b) in 3,iiy other case, the opinion of the Chief 
Justice, or if he is absent the opinion of the senior Justice present, 
shall prevail.'’ 

Part XII. of the Principal Act, passed and added in 1910, confers 
on the High Court jurisdiction to hear and determine any question 
of law referred to it by the Governor- General as to the validity of 
any Act or enactment of the Parliament ; requires the matter to b(* 
heard and determined by a Full Court consisting of all the Justices, 
except such as may be absent from the Commonwealth or incapaci- 
tated by illness. 

Trial by jury. 

80. The trial on indictment of any offence against 
any law of the Commonwealth shall be by jnry/^^ and 
every such trial shall be held in the State where the 
offence was committed, and if the offence was not 
committed within any State the trial shall be held at 
such place or places as the Parliament prescribes. 

§ 145. SHALL BE BY JURY.” 

Trial by Jury Defined. 

'' It is the method of trial in which laymen selected by lot ascer- 
tain tmder the guidance of a Judge the truth in questions of fact 
arising either in a civil litigation or in a criminal process. The 
principle that a •^vitness shall not be compelled to criminate himself 
has become a principle of British criminal law, departed from, no 
doubt, in special instances, as in the case of offences against the 
bankruptcy laws, but still maintained and administered as part of 
the great body of British criminal jurisprudence. But it is no part 
of the system of trial by jury, and the authority of the Parliament 
of the Commonwealth to create and punish offences as incidental 
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to the exercise of the powers conferred by the Constitution would 
certainly extend to the modification of any principle of British 
criminal law, no matter how fundamental, so long as the modifica- 
tion is not forbidden expressly or impliedly by the Constitution."' 
Miller's Constitution of the United States, (1893), at p. 511. 

Self Incrimination. 

In Huddart Parker Co, v. Moorehead, 8 C.L.R., at p. 337 
it was contended for the defendant appellant that the right to a 
trial by jury implied the ordinary common law iiicidents for the 
protection of an accused person ; and therefore that section 15 b 
of the Australian Industries Preservation Act 1906-1907, by granting 
powers of discovery which compelled the defendant to incriminate 
himself, offended against section 80 of the Constitution. The 
High Court, however, unanimously over-ruled the objection. 

The Chief Justice (Sir Samuel Griefith) said : — It is sujSSi- 
cient to say that the doctrine expressed by the maxim nemo tenetur 
seipsum accusare was introduced into English law long after the 
institution of trial by jury ; that its application has frequently been 
excluded by Statutes in the case of indictable offences (c.p., offences 
against the bankruptcy laws) ; and that the rule is rather one of 
evidence than one relating to trial by jury"" : 8 C.L.R., 358. 

Mr. Justice Isaacs said : — “ The essence of the objection is 
that self -incrimination is inconsistent with trial by jury. No direct 
authority was or could be adduced in support of this contention ; 
but several cases were cited which were decided upon the Filth 
Amendment of the American Constitution declarmg that no person 
' shall be compelled in any criminal case to be a witness against 
himself. "... The American Courts never, so far as I am aware 
rested this principle on the jury system. Section 80 of our Con- 
stitution retains, in respect of trials on indictment for Common- 
wealth offences, the provision of Magna Charta that the issue shall 
be determined 'per legale judicium parium suorum/ so jealously 
preserved in the American Constitution. The whole meaning and 
essence of the requirement is that a jury, and not a judicial officer, 
shall pronounce on the guilt or innocence of the accused. But the 
rule as to self-incrimination is outside the scope of that provision ; 
it is still a mere evidentiary rule, applicable to all criminal offences, 
indictable or otherwise, and open like all rules of evidence to Par- 
liamentary regulation "" : 8 C.L.R., at pp. 385-386. 
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Ho Appeal against Acquittal hs Jury. 

In the prosecution of an indictment before a Judge of the 
Supreme Court of South Australia for attempting to trade with the 
enemy contrary to the provisions of the Tradings with the Enemy 
Act (1914), the jury, by the direction of the presiding Judge, found 
a verdict of not guilty. Thereupon he entered a judgment of 
acquittal and the accused was discharged. The Crown applied to 
the High Court for special leave to appeal under section 73 of the 
Constitution from the judgment or alternatively from the direction 
of the Judge. It was held by the majority of the High Court, 
Obxffith, C. J. and Gavan Duffy, Powers and Rich, JJ. (Isaacs 
and HiGGEsrs, JJ. dissenting) that special leave to appeal should be 
refused. The King v. Snow, (1915) 20 C.L.R., at p. 315. 

In this case leave was refused by Griffith, C.J. and Gay an 
Duffy and Rich, JJ., as to the judgment of acquittal, on the ground 
that although under section 73 of the Constitution the High Court 
has jurisdiction to entertain an appeal from a judgment discharging 
an accused person, that section does not confer jurisdiction on the 
High Court to set aside a verdict of not guilty,” so that, when, 
as in this case, the judgment properly followed the verdict, the 
granting of special leave to appeal would be futile ; and, as to the 
direction of the learned Judge, on the ground that it was not a 
judgment ” from which under section 73 an appeal lies to the 
High Court. Mr. Justice Powers based his decision on the ground 
that although under section 73, the High Court had jurisdiction to 
entertain an appeal from the judgment of acquittal, to set aside the 
verdict and to grant a new trial, the discretion to grant special leave 
should not in the circumstances be exercised : 20 C.L.R., 315-316. 

The Chief Justice (Sir Samuel Griffith) said : — The 
common law doctrine as to the effect of a verdict of acquittal is too 
well settled to require exposition, and it is too late to inquire into 
its origin. If it had been intended by the framers of the Constitu- 
tion to abrogate that doctrine in Australia, and to confer upon the 
High Court a new authority, such as had never been exercised 
under the British system of jurisprudence by any Court of either 
original or appellate jurisdiction, it might have been anticipated 
that so revolutionary a change would have been expressed in the 
clearest language. Section 80 lays down as a fundamental law of 
the Commonwealth that the trial on indictment of any offence, 



TRIAL BY JURY. 


745 


Sec. 80.] 


against any of the laws of the Commonwealth shall be by jury 
The framers of the Constitution, the electors who accepted it, and 
the Parliament which enacted it, must all be taken to have been 
aware of the absolute protection afforded by verdict of not guilty 
imder the common law of all the States. With this knowledge they 
thought proper to enact that any indictable offence that might be 
created by the new legislative authority established by the Con- 
stitution should also be tried by jury. The history of the law of 
trial by jury as a British institution (not forgetting the Act called 
Fox’s Libel Act) is, in my judgment sufficient to show that this 
provision ought, 'prima facie to be construed as an adoption of the 
institution of trial by jury ” with all that was connoted by that 
phrase in constitutional law and in the common law of England. 
Per Gbiffith, C.J., 20 C.L.R., at pp. 322-323. 

Wot Applicable to Territories. 

The provisions of Chapter III. of the Constitution, including 
section 80, are limited in application to the exercise of the judicial 
power of the Commonwealth in respect of those functions of Govern- 
ment as to which it stands in the place of the States, and has no 
application to territories. Section 80, therefore, relates only to 
offences created by the Acts of Parliament passed in the execution 
of those functions which are aptly described as ‘‘ laws of the Com- 
monwealth.” The subordinate Legislature of a territory, such as 
Papua, can pass a law providing that the trial of persons of European 
descent charged with a crime punishable with death should be held 
before a jury of four persons, but that, “■ save as aforesaid the trials 
of all issues, both civil and criminal, shall as heretofore, be held 
without a jury.” The Kingv, Berjiaseoni^ (1915) 19 C.L.R., 633. 

Section 80 of the Constitution is one of a, fasciculus of sections 
collected in one chapter and united and inter-related as members of 
a distinct group under the title of 'The Judicature.’ The whole 
judicial power of the Commonwealth proper is there dealt with. By 
force of the various sections of Chapter III., other than section 80, 
and aided by sub-section (xxxix.) of section 51, Parliament might 
have enacted, or might have enabled Courts to provide by rules, 
that all offences whatever should be tried by a Judge or Judges 
without a jury. Section 80 places a limitation on that power. 
Neither Parliament nor Courts may permit such a trial. If a given 
offence it is not made triable on indictment at all, then section 80 
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does not apply. If the offence is/so tried, then there must be a jury. 
But the provision is clearly enacted as a limitation on the accompany- 
ing provisions, applying to the Commonwealth as a self-governing 
community. And that is its sole operation. -When the Constitu- 
tion, however, reaches a new consideration, namely, the government 
of territory, not as constituent parts of the self-governing body, 
not, fused with it as I expressed it in Buchanan s Case, 16 C.L.R, , 
315, at p, 335, but rather as parts annexed to the Commonwealth 
and subordinate to it, then section 122 provides the appropriate 
grant of power " : Per Isaacs, J. in The King v. Bernaaooniy 19 
G.L.R., at p. 637. 

Consolidated Revenue Fund, 

81, All revenues^^® or moneys raised or received hy 
the Executive Government of the Commonwealth shall 
form one Consolidated Revenue Fund, to be appro- 
priated“^ for the purposes of the Commonwealth in 
the manner and subject to the charges and liabilities 
imposed by this Constitution. 

§ 146. “ ALL' REVENUES ... TO BE APPROPRIATED.” 

LEGISLATION. 

Aubit Act 1901-1909, Sections 36 and 37. 

Every appropriation made out of the Consolidated Revenue Fund 
for the service of any financial year shall lapse and cease to have 
any effect for any purpose at the close of that year. Any balance 
of the moneys so appropriated which may then be imexpended shall 
lapse and the accounts of the year shall be then closed. If the 
exigencies of the public service render it necessar^^ to alter the pro- 
portions assigned to the particular items comprised under any 
subdivision in the amiual supplies the Govern or- General may, by 
order, direct that there shall be applied in aid of any item that may 
be deficient, a further limited sum out of any surplus arising on 
any other item under the same subdivision unless such subdivision 
shall be expressly stated to be '' unalterable.’’ Provision is made 
for the creation of a large number of trust accounts. 
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StTEBLXTS REVENUiS ACT 1908. 

Wher^ trust account has been established under the 
Audit Acts, and moneys have been appropriated by the Parliament 
for the purposes of the trust account, or for any purpose for which 
the trust account is established, the appropriation shall not lapse 
at the close of the financial year for the service of which it was 
made ; and the Treasurer may in any year (subject to section 87 
of the Constitution) pay to the credit of the trust account, out of 
the Consolidated Eevenue Fund, such moneys as the Governor- 
General thinks necessary for the purposes of the appropriation. 

§ 147. ‘‘ TO BE APPROPRIATED.’’ 

Appropriation a Condition Precedent to an Action. 

In the case of Cousins v. The Commonwealth^ (1906) 3 C.L.R., 
529, the plaintiff, a letter carrier, sued to recover £1 arrears of salary 
based on his alleged due and accruing rights under section 84 of the 
Constitution coupled with section 19 of the Victorian Public Service 
Act (1900). One of the defences pleaded was as follows : — “ The 
defendant says that the statement of claim is bad in law for that 
it is not herein alleged that the Commonwealth Parliament has 
appropriated any sum out of the consolidated revei^ue to pay the 
alleged salary claimed by the plaintiff. The defendant will rely 
upon section 78 of the Commonwealth Public Service Act 1902.’’ 

The case was decided against the plaintiff on another ground 
but referring to this defence the Chief Justice (Sir Samuel Griffith) 
said ; — “ The other question is whether the statement of claim is 
good. Section 78 of the Commonwealth Public Service Act 1902 
provides in sub-section 1 that : — ^ Nothing ia this Act shall authorize 
the expenditure of any greater sum out of the consolidated revenue 
fund by way of payment of any salary than is from time to time 
appropriated by the Parliament for the purpose. ' In the statement 
of claim it is not alleged that any greater salary than that which 
the plaintiff has received was appropriated. If, therefore, his claim 
depends on that Act, it is a fatal objection that it does not appear 
that Parliament has provided any money for the payment of a 
greater salary. In the case of Bondv. The Commonwealth^ 1 C.L.R., 
13, quite different considerations arose. There the obligations 
which had been imposed upon the Commonwealth by the Constitu- 
tion had not been altered ; here the only claim of the plaintiff, if he 
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claims under the Commonwealth Public Service Act 1902, is such 
a right as that Act gives him, and it is a defence that no greater sum 
of money has been voted by Parliament/' 


Expenditure charged thereon. 

82. The costs, charges, and expenses incident to 
the collection, management, and receipt of the Con- 
solidated Eevenue Fund shall form the first charge 
thereon ; and the revenue of the Commonwealth shall 
in the first instance be applied to the payment of the 
expenditure of the Commonwealth. 


Money to be appropriated by law, 

83. No money shall be dravm^^ from the Treasury 
of the Commonwealth except under appropriation made 
by law. 

But until the expiration of one month after the 
first meeting of the Parliament the Governor-General 
in Council may draw from the Treasury and expend 
such moneys as may be necessary for the maintenance 
of any department transferred to the Commonwealth 
and for the holding of the first elections for the Parlia- 
ment. 


§ 148. “ NO MONEY SHALL BE DRAWN.” 

LEGISLATION 

Audit Act 1901-1910. 

No money can be drawa from the Commonwealth iiublic account 
except in the manner presciibed by this Act. See Procedure defined 
in sections 32-37. 


Transfer of officers. 

84 When any department of the public service of 
a State becomes transferred^^® to the Commonwealth, 
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all officers of the department shall become subject to 
the control of the Executive Government of the 
Commonwealth. 

Any such officer who is not retained in the service 
of the Commonwealth shall, unless he is appointed to 
some other office of equal emolument in the public 
service of the State, be entitled to receive from the 
State any pension, gratuity, or other compensation, 
payable under the law of the State on the abolition of 
his office. 

Any such officer who is retained in the service of 
the Commonwealth shall preserve all his existing and 
accruing^®® rights, and shall be entitled to retire from 
office at the time, and on the pension or retiring allow- 
ance, which would be permitted by the law of the State 
if his service with the Commonwealth were a continua- 
tion of his service with the State. Such pension^®^ dfr 
retiring allowance shall be paid to him by the Common- 
wealth ; but the State shall pay to the Commonwealth 
a part thereof, to be calculated on the proportion 
which his term of service with the State bears to his 
whole term of service, and for the purpose of the 
calculation his salary shall be taken to be that paid to 
him by the State at the time of the transfer. 

Any officer who is, at the establishment of the 
Commonwealth, in the public service of a State, and 
who is, by consent of the Governor of the State with 
the advice of the Executive Council thereof, transferred 
to the public service of the Commonwealth, shall have 
the same rights as if he had been an officer of a depart- 
ment transferred to the Commonwealth and were 
retained in the service of the Commonwealth. 
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§ 149. “ DEPARTMENT . . . TRANS^RRED.” 
LEGISLATION. 

Commonwealth Pebuc Seevtcb Act 1902, Sections 60-62. 

Where a department of the public service of a State has become 
transferred to the Commonwealth, every officer of such department 
who is retained in the service of the Commonwealth, or where any 
officer in the public, railway or other service of a State is transferred 
to the public service of the Commonwealth, every officer so trans- 
ferred, shall preserve all his existing and accruing rights and shall 
be entitled to retire from office at the time and on the pension or 
retiring allowance which would be permitted by the law of the State 
from which he was transferred if his service with the Commonwealth 
were a continuation of his service with such State. For the purposes 
of this Act service in the public, railway, or other service of a State 
by any person who becomes an officer in the public service of the 
Commonwealth shall be reckoned as servic'e in the pii])lic service 
of the Commonwealth. Any officer of a department transferred to 
the Commonwealth and any person in the public, railway, or other 
setvice of a State so transferred who has qualified to take any other 
position m the service of a State prior to such transfer shall in the 
service of the Commonw'ealth retain all the rights to promotion or 
transfer he possessed in the service of the State at the time of such 
transfer. 


§150. ‘‘EXISTING AND ACCRUING RIGHTS.’’ 

Upon the transference of a dej^artment of a State to the Com- 
monwealth the rights of the officers of the depaitment are definitely 
ascertained and settled, and an officer in such a department who is 
retained in the service of the Commonwealth preserves all his 
'' existing and accruing rights ” under section 84 of the Constitution. 
Those rights include a right to be retained in the service at his then 
existing rate of remuneration until his engagement is teiminated 
or its conditions are varied by a competent authority. Section 
78 (1) of the Commonwealth Public Service Act has no operation 
upon the " existing rights ” declared by section 84 of the Constitu- 
tion to be preserved, and section 84 operates as a constitutional 
charge upon the Commonwealth revenue of a sufficient sum to give 
effiect to it and as a sufficient authority to the Executive Govern- 
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ment of the Commonwealth to make the necessary payments to 
the person entitled to receive them : BoTid v. The Commonwealth 
(1903) 1 C.L.R., 13. 

The Public Service Act 1900 of Victoria, section 19, passed in 
anticipation of Federation, provided that “ From bhe commencement 
of this Act every officer of the Trade and Customs,* Defence, and 
Post and Telegraph Departments shall be entitled to receive a 
salary equal to the highest salary then payable to an officer of 
corresponding position in any Australian Colony. Provided that 
this section shall not entitle any officer to receive more than £156 
per annum.’’ It was held by the High Court that this section onH 
entitled such an officer to receive a present salary equal to the highest 
salary which, on the day the Act came into force, was then actually 
payable to an officer of ccrresponding position, etc., and did not 
entitle such officer to increases of salary which, under the law then 
in force in the particular Colony, might thereafter from time to time 
become payable to an officer of corresponding position : Miller v. 
The Commonwealth, (1904) 1 C.L.R., 668. 

The Public Service Act 1900, of Victoria, section 19, was merely 
a temporary provision to fix the status of the officers therein referred 
to when they should be transferred with their departments to the 
Commonwealth, That section, therefore, does not, notwithstanding 
section 84 of the Constitution restrict the power of the Common- 
wealth Parliament to reduce the salaries of officers of Victouan 
Government departments transferred with those departments to 
the Commonwealth. The provisions of the Commonwealth Public 
Service Act 1902, purporting to affect the salaries of officers in the 
public service of the Commonwealth, apply to officers transferred 
with their departments from the several States to the Common- 
wealth as well as to other officers in that service, even if the effect 
in particular cases is to reduce the salaries those officers are entitled 
to receive when such departments were so transferred : Cousins v. 
The Commonwealth, (1906) 3 C.L.R., at pp. 529-530. 

In the case of Cousins v. The Commonwealth, (1906) 3 C.L.R., 
630, the following question was raised for the decision of the Court, 
viz., whether it is competent for the Commonwealth Government 
under the provisions of the Constitution and the Commonwealth 
Public Service Act 1902 to reduce the salary of the plaintiff to an 
amount less than that to which he was entitled under section 19 
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of the Public Service Act of Victoria (1900) at the date of the transfer 
of the Post and Telegraph Department to the Commonwealth. 

James Cousins, a letter carrier brought an action in the High 
Ooui't against the Commonwealth claiming £1 arrears of salary for 
the month of November, 1905. He had been a letter carrier in the 
Post and Telegi*aph Department of Victoria, and when that depart- 
ment was transferred to the Commonwealth he was entitled to a 
salary of £150 a year ; that he received from the Commonwealth 
salary at that rate up to October 31st, 1905, but for the month of 
November, 1905, he only received salary at the rate of £138 a year ; 
although under the Constitution and the Commonwealth Public 
Service Act 1902 he was entitled to £150 a year. By its defence the 
defendant stated that under the Commonwealth Public Service Act 
1902, the Public Service Commissioner had, after full inquiries, 
classified and graded the plaintiff ; that a regulation had been made 
by the Governor-Gene3*al fixing the maximum pay for the plaintiff's 
grade at £138 a yesLT ; and that on the Commissioner’s recommen- 
dation the Governor-Genet ai had appro\"ed of the grading of the 
plaintiff and of his being paid £138 a year. 

On the plaintiff’s behalf it was argued that the Commonwealth 
Parliament has no power to reduce the salary of the plaintiff below 
that which he was entitled to receive from the State of Victoria 
when the Post and Telegraph Department was taken over by the 
Commonwealth, viz., £150 a year. In Bond v. The Commonwealth 
of Australia, 1 C.L.R., 13, it wms decided that under section 84 of 
the Constitution the plaintiff is entitled to that £150 a year until 
it is altered by some competent authority. That sum is an irreduc- 
ible minimum. By section 19 of the Public Service Act 1900 
(Victoria) the plaintiff was given a right to that salary. 

That was a right which the Victorian Parliament could have 
taken away at any time before the Post and Telegraph Department 
was taken over by the Commonwealth. But a bargain was made 
embodied in section 84 of the Constitution, and its effect was, that 
when the department is transferred to the Commonwealth, the 
Commonwealth agrees not to take away the rights which officers 
in that department then have. One of those rights was to a mini- 
mum salary of £150 a year. That bargain having been confirmed 
by the Constitution, the plaintiffs title became indefeasible, except 
by an Imperial Act, or by an amendment of the Constitution. 
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For the Commonwealth it was contended that the term ‘‘ exist- 
ing rights in section 84 of the Constitution cannot he read literally, 
e.e., the rights after transfer to the Commonwealth cannot be exactly 
the same as those which existed under the State. For instance, an 
officer in a Victorian department which was transferred could snot 
claim to be employed only in Victoria. The intention of section 84 
is that, so far as rights could be dealt with by the State Parliament 
or by the State Executive, they are to be capable of being dealt 
with by the Commonwealth Parliament or by the Commonwealth 
Executive. Section 107 of the Constitution deprives the State 
Parliament of the power it had to alter the salaries of these officers. 
Section 52 of the Constitution vests in the Commonwealth the power 
to deal with the salaries of transferred officers, including the power 
to reduce their salaries. The eiSect of section 84 of the Constitution 
is that officers of transferred departments have the same rights, 
subject to the control of the Commonwealth Parliament, that they 
had before the transfer subject to the control of the State Parlia- 
ment. The function of section 19 of the Public Service Act 1900 
(Victoria) was exhausted when the salaries at the date of the passing 
of that Act were ascertained : Miller v. The Commonwealth^ 1 
C.L.R., 668. The Commonwealth Parliament having power to deal 
with the salaries of transferred officers, have exercised that power 
by the Commonwealth Pubhc Service Act 1902. The fact that in 
section 60 of that Act the terms of section 84 of the Constitution 
are re-enacted shows that the Parliament of the Commonwealth 
did not regard section 84 as interfering in any way with their right 
to legislate with regard to officers of transferred departments, for 
they did in terms legislate with regard to them by various sections 
of the Commonwealth Public Service Act 1902. 

The Chief Justice (Sir Samuel Gbifeith) in delivering the 
judgment of the Court said : — “ Reading the section of the Public 
Service Acts of Victoria the apparent intention of the Legislature 
was to deal with these departments, and to give the officers within 
them a certain standing in the public sevice of Victoria, which they 
would carry over with them when the departments were, as it was 
loiown they would be (one within a week and the othei within two or 
three months) taken over by the Commonwealth. Such provisions had 
always been subject to the power of the Legislature to alter them, 
and it has been the practice to alter them from time to time, and to 
make other provisions, as in the instance quoted from the Public 

48 


L.P. 



754 


RIGHTS OF OFFICERS. 


[Sec. 84. 


Service Act 1890. That is good reason for supposing that this 
section was not intended to create a right which the Legislature of 
Victoria could not reasonably and fairly alter if it thought fit to 
do so.' As to its power, there can be no doubt that the Legislature 
could have altered these salaries if the occasion arose. It appears 
then that the fixing of a salary was always treated as a temporary 
provision to last only until altered ; but there was a well-loiown 
formula used in legislation when the contrary/ was intended, that is 
to say, when it was intended to provide that such salaries should 
not be diminished during the continuance in office. That is the 
form of the provision in the Commonwealth Constitution as to the 
salaries of the Federal Judges, and a similar provision is made in 
the Constitution Acts of the States with respect to the salary of 
the Supreme Court Judges. In some cases the words are dming 
the continuance in office ” ; in other cases “ during the existence 
of the patent ’’ or '' commission.’’ When, then, we find an Act 
fixing a salary without these words, it may reasonably be inferred 
as a matter of construction that it was not intended by the Legis- 
lature that these words should be read in.” 

“ There is another reason, and I think a very cogent one, for 
coming to the same conclusion. This Act was passed in December, 
1900, four days before the Commonwealth came into existence, 
and after the Constitution Act had been assented to by Her Majesty, 
and after the Proclamation had been published bringing it into 
operation. The Constitution was the result of a compact between 
the several Australian States, to which efiect was given by Imperial 
legislation. One of the terms of the compact was that contained 
in section 84 ; and I think it must be taken that when the parties 
agreed to enter into that compact, they were aware of the laws of 
the several States by which the rights of officers in the departments 
of the several States were determined, and they were prepared to 
agree that ail these rights were to be taken over by the Common- 
wealth when the departments were transferred to the Commonwealth. 

But it could not have been contemplated that after that 
compact was made and ratified by the Imperial Parliament, and 
was shortly to come into operation, any of these States should 
create an entirely new right to be imposed upon the other parties 
to the compact, without their consent. That is not to be supposed 
to have been the intention of the Legislature of Victoria, and, even 
if the words were more cogent than they are, I think it ought to be 
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attributed to the Legislature that they did not intend to impose 
any greater obligation on the Commonwealth than they had pre- 
viously imposed upon themselves. It was known to the Victorian 
Legislature that they could not pass any law which the Common- 
wealth Parliament could not alter, unless prevented by section 84 
of the Constitution from doing so. I think all these considerations 
point in the same direction, that section 19 of the Public Service Act 
1900 ought to be construed as intended to be a merely temporary 
provision to fix the status of these officers when transferred to the 
Commonwealth Government, and the operation of which would 
then be exhausted.” 

“ In the words of this Court in the case of Miller v. The Common- 
wealth, 1 C.L.R., 668 (a case arising under the same section) this 
section is to be construed just as if it had been recited in the Act 
that these departments were shortly about to be taken over by the 
Commonwealth Government, and that it was considered desirable 
definitely to determine what the status of the officers of those depart- 
ments was to be when taken over.” 

In my opinion, it did no more than fix their status in the 
Victorian service as members of that service, and gave them no 
greater privileges in any respect than other transferred civil servants 
possessed. That being so, the only right which the plaintiff took 
over was the right to receive his existing salary until lawfully 
reduced, and it was competent for the Commonwealth Parliament 
to reduce it.” Per Gbiffith, C.J., in Cousins v. The Commonwealth, 
(1906) 3 C.L.R., at pp. 538 to 540. 

§151. ‘‘PENSIONS OR RETIRING ALLOWANCES.” 
Determination of Amount, 

An officer of a department of the public service of New South 
Wales who, on the transfer of the department to the Commonwealth, 
was retained in the service of the Commonwealth, was afterwards 
called upon to retire under the provisions of section 65 of the Com- 
monwealth Public Service Act 1902, and so became entitled by 
virtue of section 84 of the Constitution to a gratuity calculated in 
accordance with the scale provided by section 60, sub-section (ii) 
of the New South Wales Public Service Act 1895. It was held by 
the High Court that the discretion conferred by section 60, sub- 
section (ii) of the New South Wales Act as to the amount of the 
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gratuity, was vested in the Governor-General by virtue of section 70 
of the Constitution : Neic South Wales v. The Commonwealth. 
(1908) 6 C.L.R., 215. 

Transfer of property of State. 152 

85. When any department of the public service of 
a State is transferred to the Commonwealth — 

(i.) All property of the State of any kind, used 
exclusively in connexion with the depart- 
ment, shall become vested in the Common- 
wealth ; but, in the case of the departments 
controlling customs and excise and bounties, 
for such time only as the Governor-General 
in Council may declare to be necessary : 

(ii.) The Commonwealth may acquire any pro- 
perty of the State, of any kind used, but not 
exclusively used in connexion with the 
department ; the value thereof shall, if no 
agreement can be made, be ascertained in, 
as nearly as may be, the manner in which 
the value of land, or of an interest in land, 
taken by the State for public purposes is 
ascertained under the law of the State in 
force at the establishment of the Common- 
wealth : 

(iii.) The Commonwealth shall compensate the 
State for the value of any property passing 
to the Commonwealth under this section ; 
if no agreement can be made as to the mode 
of compensation, it shall be determined 
under laws to be made by the Parliament : 

(iv.) The Commonwealth shall, at the date of the 
transfer, assume the current obligations of 
the State in respect of the department 
transferred. 
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§152. TRANSFER OF PROPERTY OF STATE.” 

LEGISLATION. 

Lands Acquisition Act 1906, Sections 32, 36, 64. 

Any land whicli, before the commencement of this Act, has 
been acquired by the Commonwealth from any State or person, or 
has by virtue of section 85 of the Constitution become invested in 
the Commonwealth, shall for the purposes of this Act be deemed to 
have been acquired under this Act, and to be invested in the Com- 
monwealth as if acquired under this Act. Any State or person 
claiming to be entitled under this Act may make a claim for com- 
pensation. A disputed claim for compensation may be determined 
as follows : — (a) By agreement between the Minister and the claim- 
ant ; or (6) by an action for compensation by the claimant against 
the Commonwealth ; or (c) by a proceeding in a Federal or State 
Court on the application of the Minister. 

Seat of Government Act 1908, No. 24 of 1908, Section 4. 

The amount of the compensation to be paid by the Common- 
wealth for any land to be acquired by the Commonwealth within 
the territory granted to or acquired by the Commonwealth for the 
Seat of Government shall not exceed the value of the land on the 
8th October 1908, and in other respects the provisions of the Lands 
Acquisition Act 1906 shall apply to the acquisition of the land. 

Transferred Properties. 

At the establishment of the Commonwealth, the States sur- 
rendered, and the Commonwealth took over, a lai'ge number of 
properties used in connection with transferred departments which 
had been previously administered by the States. These properties 
consisted mainly of : — post offices, customs houses, defence works 
and other buildings necessary to the effective working of the trans- 
ferred departments. In the early days of the operation of the 
Braddon Clause ” when the Commonwealth was spending less 
than its “ Federal Fourth ” and paying unspent balances to the 
States, the question of the payment of interest to the States on the 
values of the transferred properties was not pressed. But after 
1910 when the first financial agreement was made to give the 
States 25/- per head of the population, the States began to press for 
payment of interest which had to be conceded. 
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The following table shows the original values and particulars 
of the transferred properties : — 


ORIGINAL VALUATION OF TRANSFERRED PROPERTIES. 


State. 1 

Postmaster- 

General. 

Department. 

Defence, j Trade and 
j Customs. 

I 

Home I 
Affairs, i 

Total. 


£ 

£ 

£ 

£ 

£ 

New South Wales . . 

2,337,316 

1,182,003 1 

154,009 

1,320 . 

3,674,648 

Victoria 

1,332,862 

805,389 i 

190„657 

1,266 

2,330,174 

Queensland . . 

925,628 

386,802 1 

202,082 

7,356 

1,521,868 

South Australia 

842,281 

161,140 ! 

28,486 

815 1 

1,032,722 

Western Australia . . 

600,895 

64,842 ! 

37,714 

835 

704,286 

Tasmania . . 

214,906 

121,490 1 

48,212 

143 

384,751 

Commonwealth 

6 253,888 

2,721.666 1 

661,160 

11,735 : 

1 

9,648,440 


Since the original valuation was made there has been numerous 
additions to the list and at the present time the total value of 
transferred properties amounts to £10,781,797. 


Interest on Transferred Properties. 


The interest payable in the year 1918-19 on the value of pro- 
perties transferred from the States to the Commonwealth will be 
as follows : — 


£ 


Defence — Military 

88,500 

The Navy 

41,100 

Trade and Customs 

128,500 

Works and Railways . . 

410 

Post Office 

212,681 


471,191 


86. On the establishment of the Commonwealth, 
the collection and control of duties of cnstoms and of 
excise,^®® and the control of the payment of bounties, 
shall pass to the Executive Government of the Com- 
monwealth. 
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§ 153. CUSTOMS AND EXCISE.” 

Exclusive Power. 

The Customs Act 1901, being a valid exercise by the Common'- 
wealth of the exclusive power to impose, collect and control duties 
of customs and excise conferred by sections 52 (ii.), 86 and 90 of the 
Constitution, applies to goods imported by the Government of a 
State as well as to those imported by private persons ; and, there- 
fore, goods imported by a State, whether dutiable or not, are by 
section 30 of the Act subject to the control of the customs, and 
the authority of the State Executive is no justification for their 
removal from that control contrary to the provisions of the Act. 
A quantity of wire netting, which had been purchased in England 
and imported into the Commonwealth by the Government of New 
South Wales, was landed at the port of Sydney. Without any entry 
having been made or passed, and without the authority of the 
customs officers, the defendant, acting under the authority of the 
Executive Government of the State, removed the goods from the 
place where they were stored. In an action to recover a penalty, 
it was held by the High Court that the defendant had committed a 
breach of sections 33 and 236 of the Customs Act : The King v. 
SuUon, (1908) 5 C.L.R., 789. 

87. During a period of years after the 

establishment of the Commonwealth and thereafter 
until the Parliament otherwise^^^ provides, of the net 
revenue of the Commonwealth from duties of customs 
and of excise not more than one-fourth shall be applied 
annually by the Commonwealth towards its expendi- 
ture. 

The balance shall, in accordance with this Con- 
stitution, be paid to the several States, or applied 
towards the payment of interest on debts of the several 
States taken over by the Commonwealth. 

§154. “DURING A PERIOD OP TEN YEARS,” 

Surplus Customs and Excise Revenue, 

One of the most difficult problems of federation was the settle- 
ment of the financial relations of the Commonwealth and the States, 
rendered necessary by the withdrawal from the States of the immense 
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volume of revenue formerly received by them from the customs and 
excise duties. The total value of this revenue for the States before 
federation was at least £8,000,000 per year. Although this vast 
revenue “was surrendeied to the Commonwealth, the States were not 
relieved of a corresponding expenditure in connection with trans- • 
f erred departments and services. As a matter of fact the States 
were only relieved of the defence expendituie which amounted 
about £800,000 per year. It was accordingly made one of the terms 
of Federal Union that, during the first ten years, the Commonwealth 
should be entitled to apply annually not more than one>fourth of 
the net revenue from customs and excise towards Federal expen- 
diture. The balance was to be paid to the several States or applied 
towards payment of interest on the debts of the States which might 
be taken. over by the Commonwealth. “The Braddon Clause.” 

This was not an ideal financial scheme, but it was the best that 
could be advised under the circumstances. The main objection to 
it was that it lacked finality, that it was a temporary make-shift ; 
that it allowed the Commonwealth to be a taxing body to raise 
customs and excise revenue, spending only one-fourth of that 
revenue for Federal purposes and handing over the unspent balances 
as an annual subsidy- to the States. The States could spend this 
money without any sense of responsibility for the taxation which 
produced it ; as far as the States were concerned there was a com- 
plete separation of taxation and expenditure. As regards the 
Commonwealth, its copious supplies of customs and excise revenue 
were handed over to the States in monthly balances without any 
anxiety as to the destination or use of that money once it reached 
the hands of the State Treasurers. 

In the early years of federation the States received a bountiful 
supply of money from the Commonwealth under this arrangement. 

The following table shows the amounts actually paid to the several 
States during the financial years mentioned. 


Subsidies to all the States* 

1901- 2 

1902- 3 

1906- 7 

1907- 8 

1908- 9 

1909- 10 

1910- 11 


£ 

7,368,137 

8,200,457 

7,845,574 

8,856,905 

7,930,395 

8,492,436 

5,603,191 
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It will be seen that the surplus Commonwealth revenue paid 
to the States in the year 1907-8 was higher than that paid, on account 
of any other financial year. It represents the high water-mark of 
surplus revenue paid over to the States. In that year the shares of 
the several States were as follows : — 

Share of each State. 


State. 

1907-8. 


£ 

New South Wales 

. . 3,617,472 

Victoria 

. . 2,377,708 

Queensland . . 

. . 1,038,267 

South Australia 

79] ,664 

Western Australia 

761,735 

Tasmania 

280,059 


8,856,906 


The largeness of the amounts returned by the Commonwealth 
to the States during the year 1907-8 was to a great extent due to 
the increased customs and excise revenue collected under the new 
tariff of that year. In the year 1908-9, there was a considerable 
reduction in the surplus revenue paid to the States, this was due 
in part to the fact that at this time the Commonwealth either used 
or appropriated the whole of its revenue known as the Federal 
Fourth,’’ and did not return any unspent balances to the States. 
The whole tendency of Federal finances at this time was in the direc- 
tion of termination of the “ Braddon Clause ” period and the re- 
adjustment of the financial relations of the Commonwealth and the 
States necessarily involving the gradual reduction in the Common- 
wealth subsidies to the States. 

The Financial Agreement 1909. 

In August 1909 the Deakin-Cook Ministry met representatives 
of the several States in conference at which the future financial 
relations of the Commonwealth and the States were considered. 
An agreement was ariived at which the representatives of the 
Commonwealth undertook to submit to Parliament together with 
a proposed amendment of the Constitution which was necessary in 
order to give legal and permanent effect to it. The alterations of 
the Constitution proposed were to the following effect (1) Ter- 
mination of the operation of the 87th section of the Constitution 
(that is the Braddon section), on the 30th June 1910, or six months 
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earlier than it ^oiild terminate if the Constitution were allowed to 
remain unaltered. (2) Payment as from 1st July 1910 from the 
Federal Treasury to each of the State Treasurers of an amount equal 
to 2os. per head of the population of each State until further amend- 
ment of the Constitution. That provision was to take the place of 
the 87th section of the Constitution, under which hitherto three- 
fourths of the revenue from customs and excise had been handed 
back to the States. 

The amendments were passed by the necessary majorities in 
the Senate and the House of Representatives and were submitted 
to the people in February 1910, but they did not receive the required 
ratification : supra ^ p. 21. 

§155. “UNTIL THE PARLIAMENT OTHERWISE PROVIDES.” 

LEGISLATION. 

Surplus Revenue Act, No. 8 of 1910. 

Cesser of Braddon Clause. 

By the Surplus Revenue Act of 1910, section 87 of the Con- 
stitution, commonly known as the Braddon clause ” was repealed 
and superseded by other compensating financial provisions for the 
States. By section 3 of that Act Parliament has ‘‘ otherwise pro- 
vided.’' It was declared and enacted that from and after 31st 
December 1910, the termination of the ten year period, section 87 
of the Constitution shall cease to have effect, so far as it affects the 
power of the Commonwealth to apply any portion of the net revenue 
of customs and excise towards its expenditure, and so far as it 
affects the payment of any balance by the Commonwealth to the 
several States, or the application of such balance towards the pay- 
ment of interest on the debts of the several States taken over by 
the Commonwealth. 

Section 4 of the Act provided that during the period of ten 
years beginning on the 1st day of July 1910, and thereafter until 
the Parliament otherwise provides, the Commonwealth shall pay 
to each State by monthly instalments, or apply to the payment of 
interest on debts of the State taken over by the Commonwealth, 
an annual sum amounting to 25/- per head of the number of the 
people of the State. 
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A feature of this financial scheme was the special payment to 
be made to Western Australia during the period of 10 years as 
follows : — ^The Commonwealth shall, during the period of ten years 
begimiing on the 1st July 1910 and thereafter, until Parliament 
otherwise provides, pay to the State of Western Australia, by monthly 
instalments an annual sum which in the fii*st year shall be £250,000 
and in each subsequent year shall be progressively diminished by 
the sum of £10,000. One-half of the amount of the payments so 
made shall be debited to all the States (including the State of Western 
Australia) in proportion to the number of their people, and any sum 
so debited to a State may be deducted by the Commonwealth from 
any amount payable to the State in pursuance of this Act. 

After making the foregoing financial provision for the States 
in substitution of section 87 of the Constitution the Act in section 6 
provided : — ‘‘ In addition to the payments referred to in section 4 
of this Act, the Treasurer shall pay to the several States, in propor- 
tion to the number of their people, all surplus revenue (if any) in 
his hands at the close of each financial year.’’ 

The Per Capita Subsidy. 

Payments made by the Commonwealth to the States under the 
financial arrangement of 1910, were fairly large and substantial, 
averaging over £6,000,000 per year, as will be seen from the dis- 
tribution in the following typical years : — 

£ 

1915- 16 . . . . . . 6,256,995 

1916- 17 .. .. .. 6,180,419 

1917- 18 . . . . . . 6,252,374 

1918- 19 . . (estimated) 6,351,250 

In Januaij^ 1919, a conference of Premiers was held in Mel- 
bourne to meet the Commonwealth Treasurer, in order to consider 
the approaching termination, in 1920, of the ten years’ financial 
arrangement between the Commonwealth and the States. Repre- 
sentations were made to the Commonwealth Treasurer in favour of 
a continuance or renewal of the present jper capita subsidy based 
upon payment of 25/- per head of the population. It was pointed 
out that none of the States would be in a financial position to do 
without the Commonwealth subsidy, that its reduction or abolition 
would mean a serious revolution in the finances of the States which 
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would leave the States unable to carry on the work of goveniment, 
and that their efforts in the direction of developing the resources 
of the country would be paralized. It was pointed out that the 
States had not only lost the customs and excise revenue which had 
originally belonged to them before federation, but that thej^ had 
also lost the exclusive right to resort to land taxation, income 
taxation, and estate probate and succession duties. All these 
lucrative fields of taxation are now johitly occupied by the Common- 
wealth and the State taxing authorities. The Commonwealth has 
even taken possession of public entertainments as a source of income. 
On the other hand the burdens and responsibilities of the States 
instead of diminishing under federation have been increasing in 
leaps and bounds as shown by the State expenditure out of the 
consolidated revenue fund during the following years : — 


Annual Expenditure by all the States. 

£ 


1901-2 

1910-11 

1915- 16 

1916- 17 


20,231,385 

37,249,315 

50,078,039 

52,616,425 


The States’ debts had also gone on increasing and now amounted 
to the enormous total of £397,950,506. 


On the other hand the Commonwealth Treasurer was able to 
point out that the financial obligations and burdens of the Common- 
wealth had gradually increased under federation, and, owing to the 
enormous expenditure involved in the prosecution of the "war and 
provision for war pensions, the financial position of the Common- 
wealth in 1920 will be very serious indeed compared with its position 
in 1910, when the financial arrangement was legalized. The Common- 
wealth has now a national debt of £362,518,347 : mqm, p. 55, 
which is mainly the result of war conditions, the interest on which 
would have to be provided for as well as a sinking fund. The 
Treasurer informed the representatives of the States that it 
would he impossible to hold out any hopes of aiw renewal of the 
financial scheme based on 25/- per head of the population, and the 
best they could expect would he a reduction of the subsidy on a 
sliding scale gradually reducing it to at least 10 /- per head of the 
population. 
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Reasons for Reduction of Subsidy. 

In support of the proposal to reduce the per capita subsidy to 
the States, the Commonwealth Treasurer, Mr. W. A. Watt, has 
pointed out that since the Federal Parliament determined in 1910 
that the Commonwealth should pay to the States 25/- per head the 
Federal Government has had enormous additions to its responsi- 
bilities. During 1918-19, for example, it is estimated that the follow- 
ing sums must be paid out of the consolidated revenue in respect of 
the w'ar : — 

£ 


Interest on war loans 

. . 13,551,650 

Sinking fund on war loans 

1,194,410 

War pensions 

5,000,000 

Repatriation 

1,000,000 

Other recurring war expenditure 

100,850 

Total 

. . 20,846,910 


These demands will recur annually, and all of them wiU greatly 
increase in amoimt. Expenditure on repatriation will be many 
millions sterling, and has to be borne, in accordance with the policy 
of the Ministry, partly out of revenue, and partly out of loan money. 
In 1910-11, the first year in which the States became entitled to the 
per capita payment, old-age pensions absorbed £1,868,648, while in 
1918-19 it is estimated that the sum will be £3,925,000, an increase 
of £2,056,352, or more than double the cost of old-age pensions in 
1910-11. 

The Commonwealth is also confronted ydth a possibility of a 
decreasing revenue. It is probable, says the Treasurer, that higher 
protective duties will sooner or later cause a diminution of customs 
revenue, and a fall in prices may be experienced, which will result 
in a further shrinkage of that source of revenue. It is also inevitable 
that the proceeds of the Federal land tax will become less, because 
subdivision of large estates is proceeding. Revenue from the war 
time profits tax, estimated in 1918-19 at £1,800,000 will disappear 
altogether. Faced, therefore, with increasing and imavoidable 
expenditure, and with a falling off of revenue, the Commonwealth 
has proposed to ask Parliament to reduce the per capita payments 
to the States. Under the circumstances the Treasurer considers 
this is quite legitimate. The possibility that such a course would be 
necessitated was clearly in the minds of the framers of the Federal 
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Constitution j who gave the' Commonwealth Parliament, after the 
ten years’ period, the rigiit. if need be, to use the whole of the 
receipts from customs and excise for Federal purposes. The Mnis- 
try does not propose, however, to take the whole of that revenue, 
but to leave the States 10/- per head of the population of each State. 

War burdens, payable out of revenue, will certainly, for many 
years, amount to upwards of £25,000,000 annually. The pi'oposed 
reduction of the per capita payment to the States will provide the 
Commonwealth with an additional amoimt of only about £4,700,000 
per aimum, leaving about £21,000,000 to be found by Federal taxa- 
tion, The financial pressure is so great that all the resources of 
Australia must be levied upon. The States can help, both by 
c‘Conomies and by the collection of additional revenue. They cannot 
expect the Commonwealth to suffer serious financial embarrassment 
while they go on their way' as though the war had not occurred. 
The proposal to ask the States to find for themselves the £4,700,000, 
instead of looking to the Commonwealth for it, is not only moderate 
and reasonable, bnt is also a necessity. 

Uniform duties of customs. 

88. Uniform^"® duties of customs shall be imposed 
within two years after the establishment of the Com- 
monwealth. 

§ 156. “ UNIFORM DUTIES OF CUSTOMS.” 

LEGISLATION. 

Customs TAHirr 1902. 

The first Act imposing uniform duties of customs came into 
operation on 8th October 1901, at 4 o’clock in the afternoon, reckoned 
according to the standard time in force in Victoria. See Note to 
Constitution, section 51 (n.) p. 317, 

Payment to States before uniform duties, 

89. Until the imposition of uniform duties of 
customs — 

(i.) The Commonwealth shall credit to each 
State the revenues collected therein by the 
Commonwealth. 
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(ii.) The Commonwealth shall debit^®^ to each 
State — 

(a) The expenditure therein of the Com- 
monwealth incurred solely for the 
maintenance or continuance, as at 
the time of transfer, of any depart- 
ment transferred from the State to 
the Commonwealth ; 

(h) The proportion of the State, according 
to the number of its people, in the 
other expenditure of the Common- 
wealth. 

(iii.) The Commonwealth shall pay to each State 
month by month the balance^®® (if any) in 
favour of the State. 

§ 157. “ DEBIT EXPENDITURE.” 

Meaning of Expenditure. 

The Conunon'wealtli Parliament has authority to appropriate 
money out of the consolidated revenue for a specific purpose, and 
money so appropriated, although not yet actually dishursed, is 
“ expenditure ” within the meaning of section 89 of the Constitution, 
and cannot form part of the “ surplus revenue ” distributable 
among the States under section 94 until the actual disbursement of 
it for that purpose is no longer lawful or no longer thought necessary 
by the Government. Therefore the sums appropriated by the 
Old-Age Pensions Appropriation Act 1908 and the Coast Defence 
Appropriation Act 1908, were properly deducted from the revenue 
for the financial year in which the appropriations were made in 
order to ascertain the “ surplus revenue ” payable to the States in 
respect of that year under section 94 of the Constitution and section 
4 of Surplus Revenue Act 1908. “ Expenditure ” does not neces- 

sarily mean disbursements actually made. In making up accounts 
for the purpose of striking a balance it may have a wider meaning.” 
Per Geifi'ITh:, C. J. in New Sovth Wales v. The Commonwealth, (1908) 
7 C.L.R., 179. 
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The money appropriated from the Consolidated Revenue 
Fimd, withdrawn from the Treasury and paid to the credit of the 
two trust accounts was in my judgment expenditure within the 
meaning of the Constitution. It was lawfully devoted to the pur- 
pose expressed While the appropriation stood it could not lawfully 
be devoted to m.y other purpose, though its disbursement might be 
deferred.” Per Barton, J. 7 C.L.R., at p. 196. 

“ I am of opinion, with my learned coileagxies, that on the 
true construction of section 89, the word ' expenditure ’ includes 
not only the moneys actually paid, but the moneys which Parliament 
has appropriated to be expended until it finds that the money so 
appropriated is not wanted, that is to say, practically until the 
appropriation lapses. In this case, by the express provision of 
section 5 of the Surplus Revenue Act, the provisions of the Audit 
Acts (section 36), w^hicli make appropriations lapse at the close of 
the financial year, are made inapplicable to trust accounts such as 
those now in question. The word " expenditure ’ has not, as was 
urged by plaintifis' counsel, the primary meaning of moneys already 
expended. Primarily, indeed, it is an abstract noun ; but it is often 
used to express collectively, in financial matters, moneys actually 
expended and to be expended.” Per Hiogiks, J., 7 O.L.K., at p. 
205. 


§ 158. BALANCE IF ANY.’’ 

Meaning of balance. 

‘‘ I agree that the word ‘ surplus ’ in section 94 must be inter- 
preted with reference to section 89, and that the surplus is the same 
thing as the aggregate amount of the balances which are required 
to be returned monthly to the States — no more and no less. The 
word ‘ expenditure ’ does not necessarily mean disbursements 
actually made, although that is its meaning in some contexts. But 
when it is used in a direction as to the mode of making up accounts 
for the purpose of striking a balance, it may have a wider meaning. 
The real question for determination is, in my opinion : What is the 
meaning of the words ‘ balance ’ and ‘ surplus ’ as used in sections 
89 and 94. In a transaction between principal and agent, if the 
agent were required to pay over monthly to his principal all moneys 
collected for him after deducting disbursements made on the prin- 
cipaFs behalf, I agree that the agent could only bring into account 
actual disbursements made by him in the course of the month. 
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But just as in the construction of a specification for a patent it is 
necessary to ascertain the subject-matter and the sense in which the 
words used would be understood by persons conversant with it, so 
is it in the construction of a Federal Constitution which regulates 
the relations betw^een the Federal Government and the Governments 
of the States. These are by no means the same as those of principal 
and agent. Used in this connection, the word ' surplus ’ itself con- 
notes some period of time over which the transactions which are to 
result in a surplus are to extend. The word is one commonly used 
in relation to public finance, and always as connoting such a period — 
often called the ‘ financial year.’ This must be so from the nature 
of the case, since the operations of government are continuous and 
extend over long periods. The revenue is not collected, nor are 
disbursements made, in equal amounts from day to day, or from 
month to month. Thus it must happen that in one month the 
receipts largely exceed the disbursements, while- in another the 
disbursements exceed the T'eceipts. The word ' surplus ’ used in 
such a connection, must therefore be read in a sense which recognizes 
this condition and gives effect to it. And, since the divisible surplus 
under section 89 is made up of the aggregate of the balances payable 
month by month to the States, it follows that the balances themselves 
must be so calculated that the aggregate shall not exceed the amount 
of the surplus itself. It follows that, until the time has arrived at 
which the actual surplus is known, the calculation can only be 
approximate. For these reasons it is impossible to hold that the 
balances are to be finally struck as of the last day of every month. 
The plaintiffs rested their whole case upon this contention, which is 
in my judgment untenable.” Per Griffiths C.J. in New South 
Wales V. The Commonwealth, (1908) 7 C.L.R., 179. 

“ The strongest argument in favour of the plaintiffs is in the 
word ■ balance ’ in section 89 — the Commonwealth (after crediting 
to each State its share of the revenues, and debiting its share of the 
expenditure) is to pay to each State month by month ‘ the balance ’ 
(if any) in favour of the State. But this phraseology is quite 
consistent with the view of the word expenditure ’ which I have 
indicated. The States must ultimately get all moneys not actually 
paid by the Commonwealth ; but before ascertaining the monthly 
balance payable to each State, the past and coming expenditure of 
the Commonwealth has to be taken into account : and the decision 
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of Parliament that money will be required for expenditure is not 
a decision which the judicial department should review.” Per 
Higgins, J. 7 C.L.R., 205. 

Exclusive power over customs, excise, and bounties. 

90. On the imposition of uniform duties of customs 
the power of the Parliament to impose duties of customs 
and of excise, and to grant bounties on the production 
or export of goods, shall become exclusive^®®. 

On the imposition of uniform duties of customs all 
laws of the several States imposing duties of customs 
or of excise, or offering bounties on the production or 
export of goods, shall cease to have eftect, but air-v 
grant of or agreement for any such bounty lawfully 
made by or under the authority of the Government of 
any State shall be taken to be good if made before the 
thirtieth day of June, one thousand eight hundred and 
ninety -eight, and not otherwise. 

§ 159. “ CUSTOMS AND EXCISE . . . EXCLUSIVE.” 
Exclusive Power. 

“ Section 90 of the Constitution has made the power of the 
Federal Parliament exclusive as to customs and excise duties on 
and after a certain date, and after that date the laws of the several 
States on the subject ‘ cease to have effect ’ ; so that there was no 
need of section 92 for the mere purpose of ending State customs 
duties. The word ‘ absolutely free,’ I take to mean that not only 
State customs duties were to cease (section 90), but all State pro- 
hibitions of imports from other States — and there were such pro- 
hibitions (for instance, of grapes — long after the danger of phylloxera 
had ceased).” Per Higgins, J. in Duncan v. Queensland, (1916) 22 
C.L.R., at p. 636. 

Duties of Excise distinguished from Licence Pees. 

In 1904 E. C. Bartley was charged before a Police Magistrate, 
under section 75 of the Liquor Act 1898 (N.S.W.), by Sergeant 
Peterswald, a district licensing inspector, that “ on the 25th Decem- 
ber, 1903, at Cootamundra, in the hcensing district of Cootamundra,'’ 
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he “ did carry on the trade or business of a brewer without holding 
a proper licence under the Liquor Act 1898 (No, 18) (N.S.W.).” 
He admitted that he did not hold a licence under the State Liquor 
Act, but contended that that Act, so far as it imposed licence fees 
upon brewers, was no longer in force, by virtue of section 90 of the 
Constitution, and that, as he held a licence under the Commonwealth 
Beer Excise Act (No. 7 of 1901), he was entitled to carry on the trade 
and business of a brewer in any part of the Commonwealth. The 
magistrate upheld the respondent’s contention and dismissed the 
information, on the ground that the State licence fee was a dut}^ of 
excise within the meaning of section 90 of the Constitution, and was 
therefore ultra vires of the State Legislature. The informant 
(inspector) appealed to the Supreme Court of New South Wales, and 
the appeal was dismissed. He then appealed to the High Court, 
which upheld the appeal, on the ground that brewers’ licence fees 
are not duties of excise within the meaning of the Constitution, 
section 90. 

The Cliief Justice (Sir Samuel Ghiffith), in delivering the 
judgment of the Court said : — “ No doubt, in England in modern 
times there is a tendency to use the word ‘ excise ’ as including all 
kinds of inland revenue taxation which come under the control of 
the Commissioners for Inland Revenue. But it also appears that 
by a Statute, 23 & 24 Viet. c. 27, it was expressly declared that the 
licence fees specified in the Act, which included, amongst others, 
publicans’ licences, should be deemed to be duties of excise for the 
purposes of that Act, and from that time onward we find the term 
has been used in England to include all these difierent classes of 
imposts. That argument seems to have prevailed in the Supreme 
Court, which held that, as the licence fee clearly came within the 
meaning of the term ' excise duty,’ as used in England, it must, 
therefore, be taken that it was a duty of excise within the meaning 
of section 90, which conferred on the Commonwealth Parliament 
exclusive power to impose duties of customs and excise. Of course, 
the consequences of such a decision are very serious, for, if it is 
correct, the power to impose licence fees on publicans, for instance, 
has passed to the Commonwealth, as well as a large number of other 
fees, which, up to this time, have been thought to be within the 
power of the State to impose. 

‘‘ In constriung a Constitution like this it is necessary to have 
regard to its general provisions as well as to particular sections, 
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and to ascertain from its whole purview whether the power to deal 
with such matters was intended to be withdrawn from the States, 
and conferred upon the Commonwealth. The Constitution contains 
no xwovisions for enabling the Commonwealth Parliament to inter- 
fere with the private or internal affairs of the Stales, or to restrict 
the power of the State to regulate the carrying on of any businesses 
or trades vithin then* boundaries, or even, if they think fit to pro- 
hibit them altogether. That is a very important matter to be bornf‘ 
in mind in considering whether this particular provision ought ta 
be construed so as to interfere with the vStates’ pov'ers in that 
respect. If the majoritj" of the Sup>reme Coiii't were right, the 
Constitution will have given to the Commonwealth, and withdrawn 
from the States, the power to regulate their internal affairs in 
connection with nearly all trades and businesses carried on in the 
States. Such a construction is altogether contrary to the spirit of 
the Constitution, and will not be acce^rtcd by this Court unless the 
plain words of tlu^ provisions compel us to do so. Now the term 
" duties of excise ' does not appear to hav^e been used in tlie larger 
sense in any of tlic legislative instruinents cited before us excejjt in 
certain English Statutes. The woj-d ‘ excise ' is, howevej', often 
used in America with that signification. What, then, does the term 
‘ duties of excise ’ mean in tlie Constitution in the collocation in 
which we find it ? On this point there is an interesting passage in 
the Annotated Constitution of the A'listralian Co7nmonivealth, by 
Messrs. Quick and Garran. It is interesting as giviiig an historical 
account of the origin and use of the term. The passage whicli is 
at p. 837, is as follows : — His Honor cited the passage and con- 
tinued : — '' That is, as far as we know, a correct liistoricai state- 
ment of the use and growth of the term in England. With respect 
to the Australian use of the term, we are entitled to take notice of 
the sense in which it has been understood and used in the legislation 
of the various States. We know that in some of them there were 
in existence for maii}^ years ‘ duties of excise,’ properh" so called, 
imposed upon beer, sxoirits and tobacco. There were other charges 
which were never spoken of as excise duties, such as fees for publicans’ 
licences, and for various other businesses, such as slaughterman's, 
auctioneers’, and so forth, but these were not commonly understood 
in Australia as included under the head of excise duties. Bearing 
in mind that the Constitution was framed in Australia by Australians, 
and for the use of the Australian people, and that the word ' excise ’ 
had a distinct meaning in the popular mind, and that there were in 
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the States many laws in force dealing with the subject, and that 
when used in the Constitution it is used in connection with the words 
‘ on goods produced or manufactured in the States,’ the conclusion 
is almost ine stable that, whenever it is used, it is intended to mean 
a duty analogous to customs duty imposed u}3on goods either in 
relation to quantity or value when produced or manufactured, and 
not in the sense of a direct tax or personal tax. Reading the 
Constitution alone, that seems to be the proper construction to be 
put upon the term That being so, the judgment of the Supreme 
Court, if it is to be supported at all, must be supported on some other 
ground than this.” 

'' In this mstance the subject-matter is one which the Legis- 
lature of New South Wales has power to regulate, — ^that is to say, 
the carrying on of any business — ^in the exercise of the 23olice power 
of the State. It is not disputed that it can regulate the manufac- 
ture of an article, though it has no power to impose a tax upon the 
thing itself. From that point of view we look at the Statute in 
question to see whether it was passed for the purpose of regulating 
or controlling the manufacture of this particular article, beer. 
The Act provides in substance that a person who proposes to carry 
on the business of manufacturing beer must give the name and place 
wLere he intends to carry it on, and pay a licence fee. Whether 
there is also a Federal excise duty upon the manufactured beer is 
quite immaterial. Further, the licence not only empowers the 
licensee to manufacture beer, but entails the liability to have the 
premises entered by an inspector for the purpose of taldng samples 
of the beer made there in order to ascertain whether there is any 
adulteration or not. The j)i^ovision, therefore, is one of several 
conditions imposed upon the manufacturer for regulating the trade, 
w^hich is one of the primary fimctions of a State Legislature.” 

The case of Bank of Toronto v. Lambe, 12 App. Cas., 582, is 
an authority for saying that, prima facie, a licence fee of this sort is 
not a tax on the goods themselves. Rejecting, then, the larger view 
as to the meaning of the term ' duties of excise,’ which found favour 
with the majority of the Supreme Court, and regarding the term 
as it is used in the Constitution, where it is limited to taxes imposed 
upon goods in process of manufacture, we find nothing in the State 
Act to show that this licence fee was other than a direct tax upon 
the manufacturer ” : Peterswald v* Bartley, (1904) I C.L.R. , 497- 
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512. Brewers^ and Maltsters Association of Ontario v. Attorney- 
General of Ontario, (1897) A.C.j 231 ; and Bank of Toronto v. Ijiinbe, 
12 App. Cas,, 575, applied. 

Exceptions as to bounties. 

91. Nothing in this Constitution prohibits a State 
from granting any aid to or bounty on mining for gold, 
silver, or other metals, nor from granting, with the 
consent of both Houses of the Parliament of the 
Commonwealth expressed by resolution, any aid to or 
bounty on the production or export of goods. 


Trade within the Commonwealth to be free. 

92. On the imposition of uniform duties of customs, 
trade, commerce, and intercourse among the States, 
whether by means of internal carriage or ocean naviga- 
tion, shall be absolutely free^®°. 

But notwithstanding anything in this Constitution, 
goods imported before the imposition of uniform duties 
of customs into any State, or into any Colony which, 
whilst the goods remain therein, becomes a State, shall, 
on thence passing into another State within two years 
after the imposition of such duties, be liable to any 
duty chargeable on the importation of such goods into 
the Commonwealth, less any duty paid in respect of 
the goods on their importation. 

Conspectus of Notes to Section 92. 

§ 160 . Absolittely free.” 

Eeeords of inter-state trade. 

Discriminating licences. 

Inter-state travel and intercourse. 

Intercourse — ^what it connotes. 

American eases on inter-state trade. 

American exceptions to rule of freedom. 

Fraud debars trade and commerce. 

No commerce in diseased commodities. 

Native game and plants — state property. 

Australian State laws aiffecting inter-state trade. 
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New South Wales 
Victoria. 

South Australia. 

Queensland. 

Western Australia. 

Tasmania. 

Wheat Acquisition Act, N.S.W. 

Validity affirmed. 

Meat Supply Act, N.S.W, 

Validity denied — afterwards affirmed. 

Meat Supply Act, Queensland. 

Validity affirmed. 

Commonwealth objection to Wheat and Meat Acts 
State claim to acquire property in goods. 

State claim to annul contracts. 

State claim to limit power of sale. 

State power of expropriation. 

State power to localize and detain goods within certain bounds. 
State claim to dedicate and hold goods to public purposes. 
Goods held by state in custodia legis. 

State power over property within its territory. 

Goods extra commercium. 

Denial of right to sell. 

Meaning of inter-state freedom. 

Incapacity to dispose of goods — a denial of freedom. 
Immobility of goods by state order — a denial of freedom. 

The doctrine of dedication controverted. 

The right of free disposition claimed. 

‘‘ A decision of grevious e:ffect.” 

“ Is inter-state freedom a sham ? ” 

Imperial interest a stalking horse. 

Property without power of sale. 

Derogation from inter-state freedom. 

Reserved powers of states. 

§160. ^‘ABSOLUTELY FREE.” 

LEGISLATION. 

Records of Inter-State Trade. 

By the Customs Act 1901, section 273, it was provided that 
during the first five years after the imposition of uniform duties of 
Customs and thereafter until the Parliament otherwise provides 
the Customs shall in manner prescribed collect particulars of the 
duties of customs chargeable on goods imported into a State and 
afterwards passing into another State for consumption and the 
duties of excise paid on goods produced or manufactured in a State 
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and afterwards passing into another State for consumption and th(^ 
same shall be furnished to the Treasurer of the Commonwealth so 
that the accounts between the States may be kept as required by 
the Constitution. The ])ractice of keeping records of inter-state 
trade and transfer was abolished in 1910 by the n^peal of sf^ction 
273. 'The Customs (Inter-State Account) Act. sections 1 and 2. 

Discriminating Licences. 

A law of a State which, for a licence authorizing the sale of 
wine manufactured from fruit grown in any other State. r<‘qumes a 
greater fee to be paid than for a licence authorizing the sale of wine 
manufactured from fruit grown in the first mentioned State, is 
contrary to the provisions of section 92 of the Constitution, and is. 
therefore, to the extent at least of the difference between the fees 
so required to be paid, invalid : Fox v. Hohbi^is, (1999) <S C.L.R.. 1 15. 

In the Court of Petty Sessions, Perth, Western Australia, 
Samuel A. Fox, the appellant, charged that William M. Robbins, 
the respondent, not being the holder of a licence muhn* the Wines, 
Beer and Spirit Sale Act 1880, authorizing th(‘ sale of wimss not th(‘ 
product of fruit grown in the State of W(‘st ern Australia, did sell 
liquor, to wit one glass of wine, not being the product c^f fruit grown 
in the State of Western Australia. 

The Police Magistrate dismissed the case. A special case was 
stated which eventually came before the High (krurt. The wine 
sold w^as the product of fruit growm in the State of Victoiia, The 
State Act of 1880 authorized the issue of several different licences 
for the sale of liquor, for which different fees are required to be paid. 
At the date of the prosecution the fee prescribed for a licence 
authorizing the sale of wine the product of fruit grown in Western 
Australia was £2, while the fee for the only licence under wdiich 
wine made from fruit grown in any other part of Australia could be 
sold was £50. 

The respondent submitted that, although discrimination 
between the conditions upon which wine the product of Western 
Australian fruit and wine the product of fruit grown in other States 
may be sold was permissible before the establishment of the (bin mon- 
wealth, any such discrimination after that period wns unlawful ; 
and he relied on the provisions of section 92 of the Constitution. 
It was contended that section 39 of the Act of 1 880 w as invalid so 
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far as it makes it an offence to sell wine made from fruit grown in 
other States without having a licence for which the fee is £50. 

The Chief Justice (Sir Samuel Geiffith) said : — '‘Section 92 
of the Constitution would be illusory if a State could impose dis- 
abilities upon the sale of the products of other States which are not 
imposed upon the sale of home products. It follows, in my opinion, 
that a law which had that effect before the imposition of uniform 
duties could not remain in force after that imposition. The Supreme 
Court of the United States long ago laid down a similar rule under 
the American Constitution. That Constitution does not contain 
any express provision to the effect of section 92, but the Court 
rested their decision upon an implied prohibition wLich the}" found 
in the consideration that if such a law were held valid the object 
for which the power to control trade and commerce between the 
States was vested in Congress would be defeated.” The Chief 
Justice referred to the case of Welton v. The State of Missouri, 91 
U.S., at p. 282. He then proceeded : — In my opinion a similar 
implied prohibition results from the express language of section 92, 
so that the Act of Western Australia now in question, in so far as 
it makes a discrimination against wine the product of fruit grown 
in other States of the Commonwealth in favour of wine the product 
of fruit grown in Western Australia, is contrary to the Constitution, 
which is the paramount law of the Commonwealth ” : 8 C.L.R., at 
p. 119. 

IVIr. Justice Baetox : — I have no doubt whatever that the 
State enactments now in question, valid as they were when passed, 
have become, if not ever since the imposition of uniform duties of 
customs of the Federal Parliament in 1901, then certainly since the 
expiration of the special tariff of Western Australia in 1906, inopera- 
tive so far as they derogate from the freedom of inter-state trade 
ordained by section 92 of the Constitution. That they so derogate 
is abundantly clear ” : 8 C.L.R. , at p. 122. 

Mr. Justice O’Connoe said : — It is clear that the Constitution 
does not permit a State by such discriminating charges to place at 
a disadvantage the goods of other States passing into it for sale. 

* It has long been a firmly established principle of the American 
Constitution that such discriminations are an obstruction to the 
right of free and unimpeded trade throughout the States, which it 
was one of the great objects of the American, as it has been of the 
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Australian Constitution to secure. In America the prinei])le is held 
to rest on the exclusive powers of Congress over inter-state trade, 
and it is laid down that as Congress has refrained from enacting any 
law restricting inter-state trade, that must be taken as ' equivalent 
to a declaration that inter-state commerce shall be free and untram- 
melled ’ ; Welton i\ State of Missouri, 91 U.S., 275, at p. 282, per 
Field, J. In the ilustralian Constitution, passed, we must assume, 
with a knowdedge of the American decisions, the principle is not left 
to assumption or deduction. It is plainly set forth in section 92 : 
— ' On the imposition of uniform duties of customs, trade commerce 
and intercourse among the States, whether by means of internal 
carriage or ocean navigation, shall be absolutely free.' Tliere could 
hardly be a clearer instance of an infringement of the rights thus 
conferred on the people of each State of the Commonwealth in their 
dealings with each other than is to be found in the enactments 
under consideration : 8 C.L.R., at p. 126. 

Mr. Justice Isaacs said : — " Tlie Western Australian Act was 
valid when passed, and continued to be in all respects a binding 
enactment up to the date of the imposition of the Comnu)iuvoalth 
customs duties. The provisions of section 92 of the Constitution 
now require from that date that trade, commerce, and intercourse 
among the States shall be absolutely free. Tliat is an organic law 
— superior to any Act of any Paidiament either Commonwealth or 
State. Section 5, one of the covering sections of the statute which 
enacts the Constitution, provides : — ‘ This Act . . . shall be 

binding on the Courts, judges and people of every State and of every 
part of the Commonwealth, notwithstanding anything in the laws 
of any State.’ Consequently, so far as the provisions of the Western 
Australian Wines, Beer and Spirit Sale Act would in their operation 
offend against the constitutional declaration of absolute freedotn of 
inter-state trade, they are ineffective and void, and no lojiger to be 
regarded as law ” : 8 C.L.R., at p. 127. 

Mr. Justice Higgins said : — I entertain no doubt that the 
Wines, Beer and Spirit Act 1880 (as amended by 57 Viet. No. 25) 
offends against the Constitution, in so far as it allow's a man to sell 
v/iae, the produce of fruit grown in Western Australia, under a 
licence costing only £2, leaving those who desire to sell wine produced 
from other fruit to take out a general publican's licence costing £50. 
This involves a discrimination in favour of Western Australiaii pro- 
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ducts, and an infringement of the provisions of section 92 of the 
Constitution in favour of absolute freedom of trade among the States 
(and see section 51, 91 U.S., 275, 112 and 117). The Constitution 
of the United States is not nearly so explicit as ours on this subject ; 
and yet the Courts have clearly laid down that such a discrimination 
is invalid : Welton v. The State of Missouri, 91 U.S., 275 ; Tiernan 
V. Rinlcer, 102 U.S., 123 ; Scott v. McDovald, 165 LLS., 58 : 8 

C.L.R., at p. 131. 

Inter-State Travel and Intercourse. 

Neither the fact of federation nor the strong words of the 
Constitution, section 92 destroys the right of individual States to 
take any precautionary measures to prevent the intrusion from 
outside a State of persons who may become dangerous to its domestic 
peace, order, health or morals. This is a branch of the police powers 
reserved to the States. The right of the States to exclude convicts, 
paupers, idiots, and Ixmatics has always been assumed : Railroad 
Go. V. Husen, 95 U.S., at p. 471. 

The extent to which the power of exclusion is out down and the 
line of demarcation which should be held to separate a justifiable 
from an unjustifiable exclusion may be hard to determine ; the 
Court will have to decide in controversies as they arise on which 
side of the line a case lies. So held per Geiffith, C.J. and Babton, 
J. in The King v. Smithers ; Ex parte Benson, (1912) 16 C.L.R., 99. 

The Influx of Criminals Prevention Act 1903 (N.S.W.) by section 
3 provides that : — '' If any person other than a person who has been 
resident in New South Wales (at or prior to the commencement of 
this Act), has before or after such commencement, been convicted 
in any other State ... of an offence for which in such State 
he was liable to suffer death, or to be imprisoned for one year or 
longer ; and if before the lapse of three years after the termination 
of any imprisonment suffered by him in respect of any such offence, 
such person comes into New South Wales, he shall be guilty of an 
offence against this Act.” John Benson, an inhabitant of Victoria, 
who had been convicted there in 1910 of being a person having 
insufficient lawful means of support, which ofence may, by the law 
of Victoria, be punished by imprisonment for twelve months, 
having within three years after the termination of the imprisonment 
suffered by him in respect of such offence went into New South 
Wales, was convicted there of an offence against the section above 
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quoted. He was sentenced to 12 months' imprisonment. An order 
7ii$i for a WTit of certiorari to remove into the High Court the riicord 
of the last mentioned conviction was obtained on behalf of Benson 
on the grounds — That the Influx of Criminals Prevention Act 1903 
is ultra vires the Parliament of New South Wales, inasmuch as it is 
in contravention of section 92 of the Commonwealth of Australia 
Constitution Act. 

It was held by the High Court that the con^'■ictiou was bad : 
by Griffith. C.J. and Barton, J., on the ground that the pow'er of 
the Parliament of a State to make laws for the exclusion of persons 
whom it thinks undesirable immigrants is limited to the making of 
laws for the promotion of public order, safety or morals, and that 
the exclusion of a person convicted of ‘such an offence as that of 
which the accused was convicted in Victoria was not within the 
power as so limited : by Isaacs, J. and Higgins, d.. on the ground 
that the section of the New South Wales Act was an interference 
■Nvith freedom of intercourse ” between the Slates witllin the 
meaning of section 92 of the Constitution, and was therefore invalid. 

" As to section 92, which is the only section said Mr. Justice^ 
Isaacs, I find it necessary to deal with, the aj[)p]icant. contends 
that the words ' intercourse ’ is unlimited, and refers to all transit 
of persons, and that the words * absolutely free ' are so large as 
not to be susceptible of reduction by exceptions. On the other hand, 
it is said for the respondent that section 92 must be read as subject 
to what is called the ' police pow'er ' of the State, or in other words, 
the right of the State to safeguard the health, morals and safety of 
its inhabitants. In my opinion, the guarantee of inter-state freedom 
of transit and access for persons and property under section 92 is 
absolute— that is, it is an absolute prohibition on the Ckunmonwealth 
and States alike, to regard State borders as in themselves possible 
barriers to intercourse between Australians.'’ Per Isaacs, J. in 
The King i\ Smithers ; Ex 'parte Benson, 16 C.L.K., at p. 117, 

“ In my opinion," said Mr. Justice Higgins, “ section 92 of the 
Constitution affords sufficient ground for the release of the prisoner : 
and it is unnecessary to consider the precise effect of section 117 
of the Constitution. No due effect can be given to the word ^ inter- 
course ’ unless it be treated as including all migration or movement 
of persons from one State to another— of children returning for their 
holidays, of friends visiting friends, as well as of commercial travellers 
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returning to their warehouse. 1 base my decision on the fact that 
the New South Wales Statute in this case (section 3) is pointed 
directly at the act of coming into New South Wales — makes the 
coming into New South Wales an offence on the part of the ex- 
criminal.’' Per Higgins, J. at pp. 117 and 118. 

Intercourse, What it Connotes. 

Moreover, what is the meaning of the provision that ' inter- 
course ’ among the States was to be absolutely free,’ if the intention 
was merely to forbid customs duties between the States ? The use 
of the word ' intercourse ’ shows that more was meant. No doubt, 
' intercourse ’ had been held in the United States to be included 
under ‘ trade and commerce ’ in the power for Congress to regulate 
trade and commerce ; but, if something more was not meant by 
the word ^ intercourse ’ in section 92 than by the words ‘ trade and 
commerce ’ why was ‘ intercourse ’ used in section 92 and not in 
section 51 (i.), which confers on our Federal Parliament the power 
to make laws with respect to trade and commerce among the 
States ? It has been observed that in another section, section 117, 
a limited provision as to intercourse among the States came into 
force at the same time as the Constitution ; whereas by section 92, 
on the date of the imposition of the uniform customs duties, inter- 
course ’ became ‘ absolutely free.’ If this construction is right the 
effect is very substantial. For a commercial for a Melbourne firm 
who lives at Albur}" cannot be forbidden by a New South Wales Act 
to solicit customers in New South Wales ; an Adelaide resident 
cannot be prevented by South Australian law from coming to 
Melbourne for the ' Cup ’ ; a school-boy cannot be prevented from 
returning to Brisbane for his vacation from a Sydney school.” Per 
Higgins J. in Duncan v. The State of Queensland, 22 C.L.R., at 
636. 

Area of Inter-State Free Trade. 

It is important to determine by some definite rule of law or 
construction at what point of space or time goods may be said to 
become engaged in inter-state commerce, and to be therefore with- 
drawn from the general mass of property in a State, subject to the 
exercise of its taxation powers. Two well-known cases decided by 
the Supreme Court of the United States have laid down what may 
be regarded as a convenient working rule. 
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In Coe V. Errol, 116 U.S., p. 517, the principle was tinus stated 
by Mr. Justice Bradley, in giving the opinion of the Coart There 
must be a point of time when they (the goods} cease to be governed 
exclusively by the domestic law and begin to be governed and 
protected by the national law of commercial regulation. That 
moment seems to us to be a legitimate one for this purpose, in which 
they commence their final movement for transportation from the 
State of their origin to that of their destination. When the products 
of the farm or the forest are collected and brought in from the 
surrounding country to a town or station serving as an entrepot 
for that particular region, whether on a river or a line of railroad, 
such products are not yet exports nor are they in process of exx^orta- 
tion, nor is exportation begun until they are committed to the 
common carrier for transportation out of the State to the State of 
their destination or have started on their ultimate x^assago to that 
State. Until then it is rcasojiahle to regard them as not only within 
the State of their origin but as j^art of the general mass of ]>roj)f‘rty 
of that State, subject to its jurisdiction and liable to taxation there, 
if not taxed by reason of their being intended for (exportation but 
taxed without any discrimination, in the usual way aJid manm^r 
in which such x^roperty is taxed in the State.’’ 

After citing the Daniel Ball, 10 Wall, 565, Mr. Justice BnABuny 
X:>roceeded : — “ But this movement does not begin until the articles 
have been shipped or started for transportation from one State to 
the other. The carrying of them in carts or other vehicles or even 
floating them to the depot where the journey is to commence is no 
part of that journey. That is all x>reliminary work, performed for 
the -purpose of putting the property in a state of preparation and 
readiness for transxoortation. Until actually launched on its way 
to another State, or committed to a common carrier for transporta- 
tion to such State, its destination is not fixed and certain. It may 
be sold or otherwise disposed of within the State, and never put in 
course of transportation out of the State. Carrying it from the farm 
or the forest to the depot is only an interior movement of the pro- 
perty, entirely within the State, for the purpose, it is true, but only 
for the purpose, of putting it into a course of exportation ; it is 
no part of the exportation itself. Until shipped or started on its 
final journey out of the State in exportation is a matter altogether 
in fieri, and not at all a fixed and certain thing ” : 116 U.S., at p. 
.617. 
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American Cases on Inter-State Trade. 

There are numerous American decisions disallowing State 
restrictions on goods entering one State from another State even 
where a local production of such goods is forbidden by State law. 
There are also several cases which deny the right of a State to inter- 
fere with transportation of commodities from within it to a neigh- 
bouring State. Interference by a State with inter-state trade 
under whatever guise is held to be unconstitutional. The Statute 
dealing with trade must be judged not by its words only but by 
its effects and operations. In ScJiollenberger v, Pennsylvania, 171 
U.S., 1, it was held that an article recognized in x>ractiee or by law 
as an article of food and commerce could not be wholly excluded, 
by the operation of a State law, from introduction commercially 
into that State from another State where it was manufactured. 
In that case the manufacture as well as the sale of the article (oleo- 
margarine) within the importing State was prohibited. Mr. Justice 
Peckham, who delivered the judgment of the Court, said : — That 
the question whether the substance was an article of commerce 
must be determined by the Court with reference to those facts 
which are so well and universally Imown that Courts will take notice 
of them without particular proof being adduced in regard to them, 
and also be reference to those dealings of the commercial world 
which are of like notoriety ” : 171 U.S., at j). 8. 

In Collins v. New Hampshire, 171 U.S., 30, the importing 
State Statute simply prohibited the sale of the same article (oleo- 
margarine) as a substitute for another (butter) unless it were coloured 
pink. As this condition would make it unsaleable, the Act was 
held to be a prohibition of sale. In that case the article was not 
manufactured within the importing State at all. It is thus apparent 
that in each case the article the sale of which was forbidden was 
not found within the prohibiting States unless it were introduced 
from some other State. It was held in each case that the State 
Statute operated as a prohibition of inter-state trade in the article 
and was void. It was not seriously contended in either instance 
that the article would be injurious to the health of the people of 
the State if consumed therein. It is clear that in either case the 
transportation of such an article out of the State if produced within 
it could not have been prohibited or restricted without a violation 
of the Constitution. For the right of inter-state commerce is of 
course, reciprocal. Mr. Justice Peckham, in delivering judgment, 
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cited the case of Railroad Co, v, Husen, 95 U.S., 465. where the 
Supreme Court of the United States, while conceding the rights <^f 
the importing State to enact reasonable inspection laws to prevent 
the importation of diseased cattle, held the law of Missouri, then 
under consideration, to be invalid, because it prohibited absolutely 
the introduction of Texas cattle during the time named in the Act, 
even though they were perfect^ healthy and sound. . . . The 

bad article may be prohibited but not the pure and healthy one. 
The Court held in Collins Case that the State law was in its prac- 
tical effect prohibitary : 171 U.S., at p. 33. 

Natural Gas Cases. 

In Ohio Oil Gom^yany i\ Indiania. 177 U.S.. 190, the judgment 
mentions with approval that in Corivins Case, a law of Indiana 
was held void by the Court of that State as an interference with 
inter-state commerce, because it prohibited under a penalty tlu^ 
conduction of natural gas beyond the State. 

In Reid V. Colorado, 187 U.S., at p. 151. the Court, in tlu‘ couivse 
of its judgment, said that the defendant has a riglit under the 
Constitution to ship live stock from one State to another State. 
This will be conceded on all hands. 

But the most important case of this kind was that of Oldahonnt 
V. Kansas Natural Gas Co., 221 U.S., 229, decided in 1911, where 
it was held that a Statute of Oklahoma which purported to confine 
the transmission of the natural gas of Oklahoma to points within 
that State, was a violation of the Constitution as an interference 
with the freedom of inter-state commerce. The Court held that 
natural gas became a subject of commerce, and therefore of inter- 
state commerce, when the owner of the soil had so far captured it 
as to conduct it in pipes. The State Attorney- General, who failed 
in the appeal argued that the ruling principle of the Statute was 
conservation, and not commerce ; and he contended that a 
State has the right to conserve its natural resources. The Supreme 
Court ill its judgment, delivered by McKenna, J., 221 U.S., at 
pp. 254-265, said : — The Oldahoma Statute . . . does not 

alone regulate the right of reduction to possession of the gas, but 
when the right is exercised, when the gas peeoines property, takes 
from it the attributes of property, the right to dispose of it. . . . 

The Statute of Oklahoma recognizes it to be a subject of intra- 
state commerce, but seeks to prohibit it from being the subject of 
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inter-state commerce, and this is the purpose of its conservation. 

. . . If the States have snch a power a singular situation might 

result. Pennsylvania might keep its coal, the north-west its timber, 
the mining States their minerals. And why may not the products 
of the fields be brought within the principle ? ... To what 
consequences does such power tend ? If one State has it, all States 
have it ; embargo may be retaliated by embargo, and commerce 
will be halted at State lines. And yet it is said that ‘ in matters 
of foreign and inter-state commerce there are no State lines. ’ . . . 

At this late day it is not necessary to cite cases to show that the 
right to engage in inter- State commerce is not the gift of a State, 
and that it cannot be regulated or restrained by a State. . . . 

The State, through this Statute, seeks in every way to accomplish 
these ends, and all the powers that a State is conceived to possess 
are exerted and all the limitations upon such powers are attempted 
to be circumvented ’’ : 221 U.S., at p. 260.. 

The Oklahoma Case was followed by Haskell v, Kansas Natural 
Gas Co.^ 224 U.S., 217, which also held that natural gas after sever- 
ance being a commodity which could be dealt in like other products 
of the earth, and which was therefore a legitimate subject of inter- 
state commerce, was not subject to any State legislation which 
could prohibit its being transported in inter-state commerce, and 
that the Act of Oklahoma was an unconstitutional interference 
with inter-state commerce as held in the previous case. 

American Exceptions to Rule of Freedom. 

Apparent exceptions to the rule of inter-state free trade are 
to be found in some State regulations relating to the introduction 
of articles, including food products where the object of such regula- 
tions is to insure the purity of the article imported, such power, 
however, does not include the total exclusion of the article unless 
it be in itself dangerous or injurious to the health or morals of a 
community. Articles of commerce tainted with fraud, deception, 
adulteration, disease and danger may be prohibited from entering 
a State on the ground of public policy and on the ground that 
such State regulations come within the police powers of the State. 
There are numerous instances of the prohibition of the internal 
local trade or traffic of a State or in the production of articles which 
are deemed harmful to the people of the State, 


L.P. 


50 



786 


TRADE BETWEEN STATES 


[Sec. 92. 


Fraud debars Trade and Commerce. 

In The Plumley v. Massachuseit^s, 155 U.S., 46L a prohibition 
was held not to be inconsistent with the rule of inter-state freedom, 
as it was based entirely upon the theory of the right of the State 
to prevent deception and fraud in the sale of any article. It was 
for the fraud and deception manifested in selling the article for 
what it was not, and in selling it so that it should ap]3ear to be 
another and a different article, that the right of the State was upheld. 
The question of the right totally to prohibit the introduction from 
another State of a pure article did not arise in that case and, of 
course, was not passed upon. 

No Commerce in Diseased Goods, 

In the Licence Gases, 5 How., at p. 576, Taney, C.J. said : — 
It must be remembered that disease, pestilence, and pauperism are 
not subjects of commerce, although sometimes among its attendant 
evils. They are not things to be regulated and traflicked in but 
to be prevented, as far as human foresight or human means can 
guard against them. 

Native Game not Commerce. 

In the case of Geerv, Connecticut, 161 U.S., 519, it was decided 
that the State could prohibit the export of native game from the 
State, but in that case the game was at the outset held to be at 
common law the public or collective ^Droperty of the State, and 
could therefore be retained for the State or be subjected at its 
will to laws imposing restrictive conditions as to sale and transport. 
That was the result of initial State ownership, and it would have 
been the result as to the cattle in the Queensla7id Heat Case if the 
State had acquired them by law before the prohibition complained 
of ; hut it was not in the position of private property like the cattle 
of graziers so long as their ownership remained. 

Native Trees. 

A State Statute forbidding the exportation of Cyprus trees was 
upheld although it affected inter-state commerce ; the mere fact 
that inter-state commerce is indirectly affected will not prevent 
the State from exercising its police powers, at least until Congress 
in the exercise of its supreme authority, regulates the subject : 
Sleigh V. Kirkwood, 237 U.S., 52. 
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Exceptions to Inter-State Freedom. 

An Iowa Statute prohibiting the manufacture of intoxicating 
liquors was held to be valid although it certainly — as a necessary 
result — restricted inter-state traffic in such liquors : Kiddv. Pearson, 
128 U.S., 1. In Smith v. Alabama, 124 U.S., 465, an Alabama 
Statute forbidding engine-drivers to work engines for passengers or 
freight without examination or licence was held to be valid even 
as to inter- State trains. A Georgia Statute making it unlawful to 
run any freight trains on Sundays within Georgia was held to be 
valid even as to inter-state trains until the Federal Congress should 
pass legislation inconsistent with the State Statute : Hennington 
V, Georgia, 163 U.S., 299. 

State Laws affecting Inter-State Trade. 

As the result of a poor harvest aggravated by the war conditions, " 
beginning in August, 1914, creating transport difficulties throughout 
Australia and interfering with oversea trade, the State Governments 
and Parliaments of Australia felt the necessity of resorting to drastic 
legislation primarily intended for domestic purposes but which 
resulted in serious infringement of the fundamental principle of 
freedom of trade provided by the Constitution, section 92. It will 
be useful to present here brief summaries of the State laws referred 
to as an introduction to the important constitutional cases which 
afterwards came before the High Court for decision. 

New South Wales. 

The Necessarj^ Commodities Control Act 1914, assented to 
25th August 1914, provided for the appointment of a commission, 
whose duty was to report as to the maximum prices, having reason- 
able regard to market conditions for the State of New South Wales, 
to be charged for any necessary commodity, including articles of 
food. The Governor might then make a declared price ” as the 
“ maximum price at which anj^ necessary commodity may be sold 
for consumption in New South Wales.” Penalties were provided for 
selling at a price higher than the declared price, and for refusing 
to sell at the declared price. Returns were to be made of all the 
necessary commodities in the State, and when such necessary com- 
modities as should in the opinion of the commission be distributed 
for public use were being withheld from sale, they might be seized 
and distributed, the declared price being paid. This Act was to 
gj,pply only during the continuance of the war, or for not more than 
six months afterwards if extended by proclamation. 
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On 15th September 1914, the price of wheat was fixed by the 
commission at 4s. 2d. ; on the 16th October 1914, the price of wheat 
was fixed at 4s. 6d. per bushel for the sea-board counties of Cumber- 
land and Northumberland. 

Victoria. 

The Victorian legislation began with an Act known as the 
Price of Goods Act 1914, assented to 9th September 1914. This 
was an Act to make provision against undue restriction of the supply 
of goods or undue raising of the prices of goods in time oi war. By 
this Act a Prices Board w’^as appointed to report as to the highest 
selling prices for any goods (a term which included goods used by 
man for food) and the prices so specified might be gazetted and 
were to be the declared prices. There was no attempted limitation 
in the Act as there was in the New South Wales Statute to sales 
for home consumptioii.’' The Act provided i^enalties for selling 
at higher than the declared price, or refusing to sell except at such 
higher prices. On the 10th December 1914, the Foodstuffs and 
Commodities Act 1914, was passed ; this was an Act relating to 
the distribution, export, and prices of foodstuffs ajul other com- 
modities and to compel the sui3plying of information in relation 
thereto. The Board to be appointed under the Act first mentioned 
was to report upon the distribution, export and prices of foodstuffs 
and upon the quantity and distribution thereof, the probable require- 
ments of the people of Victoria in regard thereto, any attempt by 
any person to engage in speculative dealings in or to raise the prices 
of foodstuffs and other commodities. So far as executive action 
was concerned, the Government of Victoria, being informed that 
wheat was being trucked from that State to the Government of 
South Australia, directed the railway commissioners to stop such 
transport. 

Returns were to be supplied by all persons possessing or con- 
trolling quantities greater than a specified amount, and penalties 
were provided to enforce the furnishing of such returns. The only 
compulsion exercised by the Act was with regard to supplying 
information. By a later Act (No. 2572) this Act was coxatinued 
until the 30th April 1915. On the 20th September 1914, the price 
of wheat in Victoria was fixed at 4s. 9d. On the 17th November 
1914, the price of wheat was fixed at 5s. 6d. On the 3rd December 
1914, an Order in Council was gazetted reciting a report of the Board 
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that in their opinion “ No good object could be obtained by inter- 
fering longer with the free course of trade in connection with these 
goods/’ and the Order in Council rescinded all notifications of 
price as to \yheat. 

South Australia. 

In South Australia on the 13th August 1914, there was passed 
the Prices Regulation Act 1914. This was an Act to make provision 
for temporarily controlling and regulating the prices chargeable 
for the necessaries of life and for other purposes. The preamble 
declared that it was “ expedient, in view of the state of war at the 
present time existing in Europe, to provide against unreasonable 
increases in the prices of commodities which are regarded as neces- 
saries of life, and to prevent the withholding of supplies of such 
commodities by persons in possession thereof.” A Commission 
consisting of a Supreme Court Judge and two other members was 
appointed, which was empowered to “ declare the maximum price 
at which the necessary of life should be sold.” A penalty was pro- 
vided for failing to supply any such necessary of life and for for- 
feiture of all goods refused, on a certificate by the Commission. 
Goods so forfeited and goods reasonably believed to be forfeited 
might be seized by the police ; when so seized they could be sold or 
otherwise disposed of, as the Minister should direct, and the owner 
was entitled to be paid a fixed price after certain deductions. Power 
was taken in this Act to search wherever any necessary of life or 
forfeited goods are, or are supposed to be.” In South Australia, 
a shipment of wheat destined for Tasmania was seized by order 
of the Government. 

In the above Statute there was no attempted limitation as to 
prices ‘‘for home consumption.” The Commission on the 23rd 
September reported that “ except in a few special instances in which 
increases in price might fairly be attributed to economic causes, 
prices in general had already fallen to the ante-bellum level/' 
“ This satisfactory x^osition,” they said, “ was, no doubt, largely 
due to the deterrent effect of the legislation,” just mentioned. 

On the 24th September 1914, the Eoodstu-ffs Commission Act 
was passed, similar to that of the Foodstuffs and Commodities Act 
of Victoria. It was to cease on the conclusion of the war. It 
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reproduced the provisions of the Victorian Act last mentioned, and 
added a provision for forfeiture to the Crown in case of faihire to 
make a return or of making a false return. 

On the I2th November 1914, the Grain and Fodder Act 1914 
was passed. This was an Act to make provision for insuring and 
distributing supplies of grain and fodder, and for purposes incident 
thereto and consequent thereon. Tlie preamble states that it was 
“ expedient in view of the drought now prevailing in the State of 
South Australia to make extraordinary provisions for insuring that 
there will be sufficient supplies of grain and fodder available for the 
use of persons requiring the same." A Board, called the Grain and 
Fodder Board, was to be constituted. This Board was empowered to 
acquire all or any quantity of any grains or fodder now or thereafter 
within that State, a power which was not to be exercisable after 
the 30th September 1915. This power of accfiiisition miglit be 
exercised in three ways, first by purchase, second ])y taking }X>sses- 
sion with or without the consent of the owner, third by notice of 
intention to acquire. Howsoever exercised, the rcsull was to b<‘ 
that the grain and fodder '' shall vest absolutely in the Board, and 
shall, subject to an}" dispositions thereof made by the Board und(‘r 
this Act, be and remain the property of the Board f(U' the ])urposes 
of the Act." Acquisition by the Board was to ilischarge any 
obligation to deliver to any other person. Under this Act th(» 
Government aecpiired, by notice, 300,000 bushels of wheat from 
farmers. In its main features, this Act was precursor of the New 
South Wales Wheat Acquisition Act. 

Queensland. 

In Queensland, on the 12th August 1914, an Act was passed 
to secure supplies of meat for the use of the Forces of His Majesty's 
Imperial Government during the war, and for other purposes. By 
this Act, which is to remain in force for such period as is fixed by 
proclamation, all stock and meat “ intended for export " in any 
place in Queensland are to be held at the disposal of His Majesty^ 's 
Imperial Government, in aid of the supplies of His Majesty’s Army 
in the present war. This Act at once impounded, so to speak, all 
the stock and meat in question which was thenceforth declared 
'’to be held and kept for supplies to His Majesty's Armies in the 
field." 

Upon an order in writing being made by the Chief Secretary 
all stock and* meat mentioned in fche order ” shall cease to be the 
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proiDerty of the then o\vners, and become the absolute property of 
His Majesty, the title and property thereto being changed into the 
right to receive payment therefor.’' Any State officer may seize 
such stock or meat, and all persons are prohibited from selling, 
shipping, exporting, and delivering, or in any manner dealing with 
any stock of meat whether actually appropriated or not. 

This Act also, in its main exercise of power was a forerunner 
of the New" South Wales Wheat Acquisition Act, and, under it, 
all stock and meat have been declared by order to be His Majesty’s 
property. 

The operation of the Act may be extended by proclamation to 
cover all foodstuffs, commodities, goods, chattels, live stock, or 
things whereupon the pro’s? isions of the Act apply to the goods 
mentioned in the proclamation. 

On the 26th August 1914, the Control of Trade Act of 1914 
was passed to make provision against undue restriction of the 
supply of goods or undue raising of the prices of goods during the 
the war. Foodstuffs and other commodities may, by proclamation, 
be made, subject to the Act. 

Boards of control were to be constituted, ^d maximum prices 
may be declared for any goods under the Act. Selling at higher 
prices than the declared price is an offence. The principal articles 
of food have been brought imder the Act, and maximum prices fixed 
for them. With the exception of orders relating to the price of 
meat, they w^'ere all rescinded b}" proclamation of the 7th December 
1914. Bread was brought under the Act on the 18th Januar}^ 1915. 

Western Australia. 

An Act intituled The Control of Trade in War Time Act 
w"as assented to on the 8th August 1914. The object of this Act 
was to regulate the sale of the necessaries of life during war time, 
and to provide that it should have operation only during a state 
of war existing between the United Kingdom and some other power. 
The Act provided for the appointment of a Royal Commission, 
upon the advice of which the Governor was authorized by Order 
in Council to fix the maximum prices that may be lawfully charged 
for the necessaries of life, and such products, goods, chattels, and 
things as may be declared to be necessaries of life. The Act contains 
power to seize for offences against the Act, power to enter ; corners 
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and restrictions were prohibited, also the export of the necessaries 
of life to a place beyond the limits of the Commonwealth without 
the consent, in writing, of the Control Treasurer. 

On the 22nd January 1915, an Act to make provision for 
insuring and distributing supplies of grain and foodstuffs (the short 
title of which is the Grain and Foodstuffs Act 1914) was assented to. 
By this Act a Board, to be called “ The Grain and Foodstuffs Board," 
was constituted. The Board was empowered to secure grain and 
foodstuffs now or hereafter within the State, except grain hereafter 
imported into the State. The acquisition, the fixing of prices, and 
the vesting in the Board and of the discharge of contractual obliga- 
tions are identical with provisions of tbe Grain and Fodder Act 
1914, of South Australia. The Board annoimced its intention to 
acquire ail non-imported grain in Western Australia, fixing the 
price of wheat at Perth at 7s. 4d. per bushel. In Western Australia 
the Government detained wheat destined for South Australia. 

Tasmania. 

In Tasmania, a Bill was passed by the Legi.slativ<^ Assenibiy 
similar to the Necessary Commodities Act of New South Wales, 
but was rejected by the Council. It proposed penalties against 
buying up or storing up of necessaries of life with intent to raise 
prices or prevent free circulation. 

New South Wales. 

On the 11th December 1914, the Parliament of New South 
Wales passed an Act to enable the Government to compulsorily' 
acquire wheat in New South Wales ; to provide for compensation 
for wheat so acquired, and for its sale and distribution ; to provide 
for varyiag of or cancelling certain contracts for the sale and delivery 
of wheat. 

The Governor, by notification published in the Gazetle, ma}' 
declare that any wheat therein described or referred to is acquired 
by His Majesty. 

Upon such publication the wheat shall become the absolute 
property of His Majesty, freed from ail mortgages, charges, liens, 
pledges, interests, and trusts affecting the same, and the rights and 
interests of every person in the wheat at the date of such publication 
shall be taken to be converted into a claim for compensation in 
pursuance of the provisions of this Act. 
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The compensation to be paid for any wheat acquired by the 
Government under this Act shall be 5/- per bushel for wheat of 
fair average quality delivered by the owner or person having the 
disposal of the wheat at the nearest railway station or at a place 
determined by the person authorized as aforesaid by the Minister : 
Provided that such place shall not be more than one mile further 
than such railway station from the place from which the wheat is 
to be carried. 

Notwithstanding anythmg hereinbefore provided, there shall 
be paid as additional compensation such further amount per bushel 
of the wheat so acquired as the Commissioners appointed under the 
Necessary Commodities Control Act 1914, determine to be reason- 
able. 


The Board shall, on behalf of the Government, sell or dispose 
of any wheat acquired under this Act at such times, at such prices, 
and on such terms of payment as may be thought fit. 

The net proceeds of any such sale shall be paid into the Treasury, 
and carried to a special account. The moneys at credit of such 
account shall be used to recoup the Consolidated Revenue Account 
for moneys paid out of such account under this Act. 

Every contract made in the State of New South Wales prior 
to the passing of this Act, so far as it related to the sale of New 
South Wales 1914-1915 wheat to be delivered in the said State is 
hereby declared to be and to have been void and of no ef ect so far 
as such contract has not been completed by delivery. 

Any transaction or contract with respect to any wheat which 
is the subject matter of any contract or part of a contract which 
is hereby declared to be void shall also be void and of no efiect, 
and any money paid in respect of any contract hereby made void 
or of any such transaction shall be repaid. 

Every contract for the sale of flour made in New South Wales 
prior to the passing of this Act, so far as it relates to the sale to be 
delivered after the first day of January one thousand nine hundred 
and fifteen, is hereby declared to be and to have been void and of 
no effect. 

By the Meat Supply for Imperial Uses Act (N.S.W.) 1915, 
section 5, it was declared : — “ (1) That all stock and meat, 
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meaning thereby cattle, sheep and pigs, in any place in New South 
Wales are and have become and shall remain subject to this Act. 
and shall be held for the purposes of and shall be kept for the dis- 
posal of His Majesty's Imperial Government in aid of the supplies 
for His Majest3’'’s Armies in the present war. (2) Forthwith upoti 
the making of an order in writing under the hands of a Minister 
. . . all stock and meat mentioned in such order shall cease to 

be the property of the theii owner or owners thereof, and shall 
become and remain the absolute property of His Majesty, freed 
from any mortgage, charge, lien, or other encumbrance whatsoever 
. . . and all the title and proj)erty of the then owners thereof 

shall be changed into a right to receive payment of the value thereof 
in the manner and to the extent provided by this Act." 

New South Wales Wheat Acquisition Act. 

In January 1915, action was taken to test the validity of the 
New South Wales Wheat Acquisition Act ; proceedings w(Te in- 
stituted by the Commonwealth against the State of New South 
Wales and its Inspector- General of Police before the Inter-State 
Commission for contravention of the provisions of th(' CVmsiitutioii 
relating to trade and commerce between the vStat(NS in regard to 
three parcels of wheat. The plaintiff asked for an order commanding 
the defendants to cease from the alleged violations of the law. 

The complaint before the Inter-State Commission alleged three 
specific acts of seizure of wheat in violation of the Constitution. 
On 5th December 1914, T. J. Gorman, a resident of New South 
Wales, sold wheat then in New South Wales to Arnott & Doyle of 
Yarrawonga, in Victoria, to be delivered at Yarrawonga. Some 
of this wheat had been delivered on the 18th Deceinber 1914, and 
while a further portion of the wheat was being carried from Nev' 
South Wales to Victoria in pursuance of the contract, the defen- 
dants seized it and prevented it from being delivered at Yarrawonga. 

On the 5th December 1914, E J. Gorman, a resident of New 
South Wales, sold wheat then in New South Wales to J. F. Gouiding, 
of Melbourne, to be delivered on railwa}^ trucks at Yarrawonga or 
Cobram, both in Victoria. Part of this wheat had been delivered 
on the 18th December 1914, and the defendants prevented E. J. 
Gorman from carrying the balance of the said wheat to Victoria. 

On and before the 18th December 1914, Sheppard, Harvey & 
Co. sold wheat then in New South Wales on account of a number of 
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farmers in New South Wales to Kimpton & Sons, of Melbourne. 
On the 19th December, part of the said wheat was lying at railway 
stations in New South Wales, waiting to be loaded on trucks. The 
plaintiff further alleged that such wheat was in course of transit 
from New South Wales to Melbourne in pursuance of the sale, and 
that the defendants seized the wheat and prevented it from being 
carried to and delivered at Melbourne. 

The answer of the defendants was that with regard to all the 
parcels of wheat, they were, when taken possession of by the defen- 
dants, the property of His Majesty, by virtue of the Wheat Acquisi- 
tion Act of 1914, and a notification of the 18th December in pursu- 
ance of that Act. The case was exhaustively argued in Melbourne 
at special sittings of the Commission, extending over twelve days. 
Written judgments were afterwards delivered by each of the Com- 
missioners. 

Chief Commissioner Pidbington, K.C., reviewed the whole of 
the constitutional law, relating to inter-state freedom of trade and he 
summed up his conclusions as folloAvs . — The immediate question 
being the validity of an Act appropriating, under necessity, a definite 
volume of wheat fbr food and seed for the general welfare, I conclude 
that the Statute in question is valid for the following reasons : — 
That the power, in case of necessity, of acquiring food for the civilian 
population and seed for future cultivation by the expropriation 
of private o^wnership, is an essential power of self-government, 
springing from a fundamental law of society. Before Federation 
that power was vested in the States ; this power is not vested in 
the Commonwealth Parliament ; neither is it withdrawn from the 
Parliaments of the States, because it is a power relating to the 
tenure of property and not to commerce. It follows, therefore, 
that its exercise by the defendant State in the present Act was a 
valid exercise of power, and that the wheat taken into control of 
the defendant Government was, at the time of taking, the property 
of His Majesty. In my opinion the complaint should be dismissed. " 

The Chief Commissioner held that the Constitution, section 92, 
contained no latent rider that property engaged in inter-state 
commerce shall be free from acquisition by the Commonwealth for 
Commonwealth purposes or by a State for State purposes. The 
plaintiff’s argument admits a formidable deficiency in the legis- 
lative power of the Commonwealth and of the States. 
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It is argued," he said, that the New South Wales Act is an 
innovation of Commonwealth rights, but not because the power 
exercised belongs exclusive!}^ to the Commonwealth. The real 
ground is far wider. It is no less than this — that no Legislature 
in Australia has the right to pass such an Act at all. Tliat is the 
feature of the present case which makes it so grave and far-reaching. 
It would be one thing to say that, xmder the Australian Constitution, 
what has been done could only be done by the Commomvealth 
Parliament. It is quite a diferent thing to say that it cannot be 
done at all, being, as it is, a matter affecting the internal affairs 
of New South Wales, and, on the face of it, regulating self-preserva- 
tion and the promotion of agriculture, which are part of the ordinary 
duty of Government in all civilized countries." 

Eminent Domain. 

'' On behalf of the Commonwealth, it was next objected that 
the Act contemplating, as it clearh did, thc^ acquisition of all or 
any of the wheat in New South Wales, then, if such a Statute wert* 
upheld, no limit could ever be x^aced upon the acquisition by a 
State of any of the personal property of its citizens under tho pr(‘text 
of public use. The reasoning which looks exact is rt^ally ludther 
exact nor practical” 

The power is a power to be exercised only in case of necessity 
which is exceptional in respect of personal property, and it is only 
in exceptional circumstances that the community (every member 
of which is interested in his own private property) would ever con- 
sent to its exercise. But the life of a country does not consist of a 
series of exceptional emergencies, nor is any practical prophecy 
possible from such abnormal times and events as the present to 
the course of a community’s life in ordinary times. It might with 
equal reason be argued that, because the Common^vealth can 
compulsorily acquire supplies of clothing for the defence forces from 
manufacturers, it can expropriate all clothing and leave a (literally) 
naked community.” 

'' It has, of course, been laid down that where a constitutional 
power exists, the question of any abuse of it is one for the electors 
and not for the Courts. Thus, for example, in the case of the 
Attorney- General for Ontario v. The Attorney- General for Canada, 
(1912) A.C,, 584, Lord Lorebtjen says at -p. 584: — 'It certainly 
would not be sufficient to say that the exercise of the power might 
be oppressive because that result might ensue from the abuse of 
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a great number of powers indispensable to self-government, and 
obviously bestowed by the British ISTorth America Act. Indeed, 
it might ensue from the breach of almost any power.’ ” 

Finally, it was contended by the Commonwealth that if 
the power claimed by the defendant State was held to exist, the 
State Legislature might expropriate all property in the State, and 
in that way deprive the rest of the Commonwealth of access to the 
resources of the State : West v. The Kansas Natural Gas Company, 
221 U.S., at p. 229. 

The suggested maleficent conduct of the States is open to 
them now in other ways if ever the people of a State forsake the 
energetic exploitation of their resources, and in some access of 
economic mania seek to confine these resources to their own citizens as 
a matter, not of necessity in a grave emergency, but of policy in 
all circumstances. 

'' If the State of New South Wales, instead of resuming wheat 
at a fixed price, far above the average price for the last ten years, 
had purchased it, as they might have done, at an exorbitant price, 
all export of wheat from New South Wales would have ceased, 
and “ access to the resources ” of New South Wales in wheat equally 
been denied. And one frequently stated reason for the necessity 
of exercising eminent domain is that a Government should not be 
at the mercy of private owners as to the price it must pay. 

The one inflexible guarantee of the exchange of natural pro- 
ducts is not the system of individual trading, but the human motive 
of self-preservation and self- advancement operative on the mind 
of a State as it is operative on the minds of the individuals of whom 
the State is composed. 

“ When the State has resolved to secure food for the people for 
whom it is its duty to provide, and to se(.ure the cultivation of its 
lands, there is no law of the Constitution which requires it to leave 
its existing resources to the operations of private traders, inter- 
state or intra-state, or which forbids it to buy what it needs because 
that amounts to an embargo upon other States. None of the 
doctrine advanced to the contrary by the plaintifi is necessary to 
the constitutional requirement of absolute freedom of inter- State 
trade. 
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The three requirements of commerce in ])ein^^ art^ first ]m ‘ducts 
which are ' sound articles of commcTce ' in thc^ AmcTica-n ])hrase, 
/.e., products of which the State of the seller has rad, in tha proper 
exercise of its police power, forbidden the pnaluetion and sah‘ within 
the State; second, a willing seller; third, a continuing titles to 
])roperty in the product dealt with till the e.ommena* is ca-rried 
through. All these are matters of the law of ])ro])erty, not oi the 
law of commerce. Section 92 does not, in m>“ o])inion, pn^serihe 
any new doctrine of pro])erty with regard to any of these conditions. 
The States have the power to regulate the carrying im of any business 
or trades within their boundaries, or, even if they think fit. to pro- 
hibit them altogether (per Geiffith^ O.J., in Petrrmrald r. Barthtj. 

1 C.L.R.j at p. 507) (compare United States i\ Knifjht. 150 IkS.. i). 
and it is not hound to permit pr(>diiction ])eeausc‘ the goods will he 
wanted for inter-state commerce ; a seller is not htuind tti sell 
because an inter-state buyer wants to buy : and. thirdly, an owner 
desiring to sell inter-state, in i\Ir. Justice wnrds. ' (‘aniud 

enlarge his otherwise limitcal and qualiiled right ‘ which is to sell 
unless the State expropriates. Tlu^ mcuining of studio)! 92 is it 
plain and natural meaning, and that is that where thes(‘ three con- 
ditions precedent exist, as they ordinarih' do, mdther ('\>mmon- 
wealth or State can, by the exercise of any regulative power, burden 
or prevent the inter-state commerce which arises from their exist- 
ence : Per Pidbinoton, K.C., Official Rep ,, at pp. 50-04. 

Commissioner Swinbuene stated his conclusions as follow^ : — 
Dealing with the Act as a tvhole I cannot but come to the conclu- 
sion, that, on the face of the Act, in its substance and in its inci- 
dence when pnt into ox^eration, it clearly provides for a Govern- 
ment control of the whole production of New South Walt*s 1914-1915 
wheat ; by such legislative and executive action, private dealings 
ill wheat and contracts for inter-state deliveries have, in fact, been 
restrained, arrested and annulled ; that it is an exercise of the right 
to acquire private property which interferes with the exx>ress declara- 
tion of section 92 of the Constitution ; that it is a further inter- 
ference with powers vested in the Commonwealth, in which the 
exportation of wheat and flour having been jirohibited from the 
Commonwealth, except to the British Dominions, the State of New 
South Wales endeavours to further control its own output, whereas 
such an act as prohibiting the export of wheat frmn the Common- 
wealth implies that the 1914-1915 wheat in Australia should be for 
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the benefit of the whole of the people of the Commonwealth ; and 
the action of the State of New South Wales may lead to the undue 
raising of the price of wheat in the other States as compared with 
New South Wales.” 

The exercise of eminent domain in section 3 of the Wheat 
Acquisition Act can be made to o]3erate from the State of New South 
Wales alone in the same way as a prohibition to export from the 
Commonwealth, exercised under the authority of the Constitution, 
operates for the whole of the States. On this ground also, as all 
powers of customs and excise and control of trade among the States 
and with foreign countries are vested in the Commonwealth, and 
as no State can legislate to do anything indirectly which it cannot do 
directly, the Act would appear to be an encroachment on the Con- 
stitution.” 

I have, therefore, come to the conclusion that section 3 of 
the Wheat Acquisition Act is invalid, and, not being severable from 
the remainder of the Act, renders the whole Act invalid. If it 
were not invalid, a method has been discovered whereby a State 
owning the whole railway system, and possessing the power of 
eminent domain, can nullify the great commercial section of the 
Commonwealth Constitution, or make the same of no efiect.” 

“ I am of the opinion that the wheat of T. J. Gorman and E. T. 
Gorman, the subjects of two of the complaints, was not in transit 
on the date of the Proclamation of the 18th December, but was the 
subject of inter-state contracts and commerce ; and that it was 
seized and delivery restrained under proclamations issued under 
powers assumed in the Wheat Acquisition Act, No. 27 of 1914, 
which is invalid, and, therefore, the seizure and restraining of 
deliveries by the Government were an infringement of the powers 
vested in the Commonwealth Constitution, I consider that the 
defendants and each of them should be restrained from continuing 
the contravention of the Commonwealth Constitution as set out in 
the petition.” Per Swinburne, C., Official Eep,, at pp. 68-85. 

Commissioner Loceyer said : — “ If the main contention on 
behalf of the defendants is correct, it would, I think, be difficult to 
ascertain what purpose of benefit has been attained by the agree- 
ment of the States ' to unite in one indissoluble Commonwealth,’ 
or what meaning may be attached to the declaration expressed in 
section 92 of our Constitution, that on the imposition of uniform 
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duties of customs, trade, commerce, and intercourse among the 
States, whether by means of internal carriage or ocean navigation 
shall be absolutely free/' 

“ It was argued that the limitation of the po'wers of the States 
by the provisions of section 92 was merely a denial of the right of 
the States to impose either directly or indirectly, burdens similar 
to Customs Tariffs. 

If these arguments may be supported by authority, and any 
and ever}” State possesses the power to acqtiire absolutely any or 
every commodity ordinarily the subject of inter-State trade, to fix 
the price at which it may purchase, and the price at which the 
commodity must he sold, it- necessarily follows that the States 
retain a power which entitles them to erect barriers on their frontiers 
much more effective, and far more impassable, than tlu^ tariff walls 
prior to Federation. 

Taking a plain practical view of the povsition, the exercise of 
powers of this character on the part of the States, suggests a selfish 
and conflicting division of interests, rather than th(‘ one general 
welfare, restriction rather than freedom of comnuTce, and a Federa- 
tion strangely foreign to that of our common ideals. 

‘‘ I am unable to find that the defence has succeeded in showing 
that any of the American cases cited disclosed any authority by 
which the sovereign rights of the Commonwealth in regard to the 
freedom of inter-state commerce, might be set aside by the exercise 
of any sovereign power on the part of a State. 

I am unable to come to any conclusion other than that the 
Wheat Acquisition Act 1914 directly places a burden and restraint 
on the freedom of inter-state trade, that it is in conflict with section 
51 (i.) and section 92 of the Commonwealth Constitution, and 
therefore is invalid and of no effect. I am also of opinion there 
has been an interference by the defendants with the freedom of 
inter-state trade in the wheat, the subject at issue, and that they 
should he restrained from further continuing such interference " ; 
Official Bep., at p. 87. 

In accordance with the decision of the majority of the Com- 
mission an injunction was granted in terms of the prayer of the 
complaint. Order to lie in the office for one month to permit of 
appeal to the High Court. 
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New South Wales Wheat Act. 

When the case came before the High Court on appeal (1915) 20 
C.L.R. , 54, the decision of the majority of the Inter-State Commis- 
sion was declared to be null and void on the ground that the Com- 
mission was not invested with judicial power. See Notes to sec- 
tion 101. The State of New South Wales and Inspector of Police v. 
The Commonwealth (1915) 20 C.L.R., 54. 

Although this decision would have disposed of the appeal, it 
would have left the validity of the Wheat Acquisition Act undecided. 
But durmg the hearing of the case on appeal a fresh suit had been, 
at the suggestion of the High Court, instituted by the Common- 
wealth against the State of New South Wales and the Inspector- 
General of Bblice for New South Wales, by a writ claiming a declara- 
tion that the Wheat Acquisition Act 1914 was beyond the powers 
of the Legislature of New South Wales, and seeking an order to 
restrain the defendants from infringing the provisions of section 92 
of the Constitution or from taking steps to enforce the provisions of 
the Wheat Acquisition Act 1914. It was agreed that this suit should 
be tried on the facts stated in the special case. It was. held by the 
whole Court that none of the provisions of the Wheat Acquisition 
Act violated section 92 of the Constitution which declares that 
trade, commerce, and intercourse among the States shall be 
absolutely free,'’ and therefore the Wheat Acquisition Act 1914 
was valid. 

Commonwealth Objections. 

The argument of the Commonwealth was that the words of 
the Wheat Acquisition Act authorized the State of New South Wales 
to acquire the whole of the wheat in the State, and were intended 
to be (as they have in fact been) used for that purpose ; that such 
an acquisition would have the necessary result of preventing the 
performance of any existing contracts for the sale of wheat in New 
South Wales to be exported to another State, and that such a result 
was a contravention of section 92 “ that trade, commerce and inter- 
course among the States shall be absolutely free.” 

State Power of Acquiring Private Property. 

‘‘ This argument, if valid,” said the Chief Justice (Sir Samuel 
Gbiefith) “ would, in effect, invalidate any State law couched in 
general terms for the expropriation of personal property, unless it 
contained an exception of any such property which might at the 
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time of tlie attempted exercise of the power be the subject matter 
of iater-state commerce. In my judgment the well-known case of 
Macleodv. Attorney- General for New South Wales, (1891) A.C., 455, 
affords a complete answer to this argument. The general power of 
expropriation is a po'wer which is b^^ the Constitution neither with- 
drawn from the States nor exclusively vested in the Commonwealth. 
ThereforCj by virtue of section 107 of the Constitiitioz^ , it eontixmes 
as at the establishment of the Commonwealth. When a State law 
is enacted in general terms, I do not think that it can be held invalid 
merely because its language is wide enough to cover cases wdth 
which by reason of some provisions of the Constitution it is beyond 
the competence of Parliament to deal. In such a case I think that, 
as a matter of construction, the Act should be construed as applying 
only to matters within the competence of Parliament, j list as in the 
case of a Statute which in its terms includes matters beyond the 
territorial jurisdiction of the State, uuless it appears on the face of 
the Act that it was intended to deal with matters beyond, as well 
as with matters within, the competence of Pazliament, and that 
the provision dealing with both are not severable. It folknvs that 
in such a case the Statute should be construeu as limited in its 
operations, not that it is invalid altogether. The term ‘ commerce,’ 
assumes the existence of persons willing to engage in it, and who are 
the owners of property which is to be the subject of it.” 

Title to Property. 

The title to property is governed by State law, and, in general, 
the right of the owner to dispose of his property is also governed by 
State law. The right to control such dispositions is limited by 
section 92 of the Constitution. But that section has nothing to 
say to the question of title. The duration of the power of disposi- 
tion, which depends upon title, is co- extensive with the duration of 
the title itself and ceases with it. There cannot, therefore, be any 
conflict between the law of title and the law of disposition, and a 
law which deprives a man of the ownership of property does not 
interfere with his power of disposition while owner.” 

The Chief Justice continued : — Section 92, may therefore, so 
far as it relates to commerce, be paraphrased, thus : — Every owner 
of goods shall be at liberty to make such contracts for the trans- 
portation of goods from one State to another as he thinks fit without 
the interference by law. It follows that as soon as he ceases to 
be the owner of goods the section ceases to have any operation so 
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far as those goods are concerned. When the wheat in 'New South 
Wales became the property of His Majesty, the Sovereign, as the 
new owner, had the exclusive right of disposing of it. If the Govern 
ment desired to export it to another State they were free to do so. 
Whether they did or did not, their power of disposition was not 
interfered with.” Per Geiffith, C.J., 20 C.L.R., at pp. 67-68. 

Annulling Contracts. 

The Wheat Acquisition Act was attacked in two ways, * In the 
first place, it was argued that sections 8 and 9 were direct attempts 
to annul contracts, which, on the true and ample interpretation of 
the language of those sections, include contracts which form an 
inseparable part of inter-state commerce. Many American cases 
were cited to show that a contract by which a vendor in one State 
contracted with his purchaser to deliver to a carrier in that State 
for transport to another State, was itself a contract of an inter-state 
character, and came within the definition of trade and commerce 
among the States. Perhaps the strongest case in support of that 
position is Steward v, Michigan, 232 U.S., 665, where it was held 
following a prior decision, that the negotiation of sales of goods 
which are in another State for the purposes of introducing them 
into the State in which the negotiation is made is inter-state com- 
merce. 

In dealing with the Wheat Acquisition Act, section 8, the 
Chief Justice said : — “ It is contended that this section ofiends 
against section 92 of the Constitution by attempting to cancel con- 
tracts relating to the sale of wheat for exportation to another State, 
as, for instance, a contract to deliver wheat on board a ship or 
railway truck or to a carrier in New South Wales for transportation 
to another State. The provision is in its terms, limited to con- 
tracts for the sale of wheat to be delivered in New South Wales. 
As a matter of construction, I think that the contracts meant are 
contracts under the terms of which the obligations of the vendor 
so far as regards delivery are to be completed by transfer of posses- 
sion from him to the purchaser in New South Wales. The section 
does not, therefore, operate to afect the validity of contracts the 
subject matter of which has come into the possession of the pur- 
chaser. If that purchaser desired to dispose of the wheat by exporta- 
tion he could do so as long as it was his, but after it became the 
property of His Majesty, his wish became irrelevant, and his power 
ended. It is quite immaterial whether at the moment of acquisition 
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by His Majesty the property in the wheat contracted to be sold had 
or had not |)assed to the purchaser. In either case the ownership, 
and with it the power of disposition, came to an end. Section 8 has 
no application for a contract for the sale of wheat to be delivered 
in another State. In such a case, if the wheat had been transported 
to the other State, the Act would not affect it. If it had not, the 
Act deprived the owner of his omiershix^ on which his i^ower of 
disposition depended. I am, therefore, unable to sec any ground 
for holding that this section oftends against the provisions of section 
92 of the Constitution ” : 20 C.L.K, at pp. 68-09. 

The Power of Sale. 

Citing Steward V. Michigan, 232 U.S., 665, and Broivm\ Mary- 
land, 12 Wheat., 419, Mr. Justice Isaacs said : — “ It had long been 
held that sale is an essential part of commerce intercourse. I see 
no reason, as at present advised, to deny that. Indeed, if it bc^ 
not true I could well understand an argument against the validity 
of the Australian anti- trust legislation. But assuming so mucin 
for the present purpose, the question remains whether sections 8 
and 9 of the New South Wales Act do interfere with an inter-state 
transaction or whether they are not, on a proper construction to 
be confined to a purely intra- state transaction complete in itself 
as though perhaps intended to be followed by a further transaction 
itself of an inter-state character, yet is preserved in complete legal 
independence from the new transaction.” 

Reading section 8 first with this guide ” continued His 
Honor it is clear from the deliberate limitation of the avoidance 
of contracts to the case where the wheat was ‘ to be delivered in 
the said State,’ and from the concluding words of the first sub- 
section, that the State Parliament was endeavouring to keep within 
its limits. This is a guide to sub-section 2 of section 8 and also to 
section 9. The word ‘ delivered ’ in sub- section 1 of the latter 
section must have the same meaning as in section 8 and being 
in pari materia should be read with it, and this is aided by the 
reference to the ‘ purchaser ’ in the second paragraph of section 9, 
which assumes the purchaser is a person subject to the local law. 

I therefore read sections 8 and 9 as limited to purely New South 
Wales transactions, made and to be completely performed there. 
Then as to section 3. If that section stood alone I should, if section 
92 forbids the taking of wheat covered by an inter-state contract,, 
be “prepared to read section 3 by the light of the presumption of 
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validity referred to, and to limit it to wheat not so covered. But 
having regard to the difference of language between section 3 and 
sections 8 and 9, I conclude the Legislature meant to cover all 
wheat in New South Wales thinking there was a difference between 
trade and commerce, and the subject of trade and commerce ; 
just as there is a difference between railway travelling and the 
persons who travel.” 

The Power o£ Expropriation. 

” Now, in my opinion,” said His Honor, '' it was competent 
that a State Parliament to take all the wheat in New South Wales 
notwithstanding the fact that some of it was, as we may assume, 
already the subject of sale to purchasers in other States. Therefore, 
when a State deals with property on the basis of property and 
regulates its ownership irrespective of any element of inter-state 
trade, there is no abridgment of absolute freedom of trade.” 

“ When the State without reference to inter-state contracts as 
a criterion or as influencing the operation of its enactment, proceeds 
to acquire wheat to feed its citizens, it merely changes ownership. 
It does not assume to govern the duties of the contracting parties 
to each other, or regulate in any way the interchange of goods 
belongmg to the vendor.” Per Isaacs, J., 20 C.L.K, atpp. 97-100. 

State Power to Acquire. 

Mr. Justice Gavan Dtjffy said : — “ It is enough for the present 
case to say that section 3 of the Wheat Acquisition Act does not so 
offend against section 92 of the Constitution. It does no more 
than empower the King to acquire any or all of the wheat in New 
South Wales, and makes no distinction betw^een grain the subject- 
matter of inter-state trade and other grain. It enables a change of 
ownersliip to be effected at the will of the Crown, and leaves the 
new owner free to act as he pleases. Wheat not acquired h}^ the 
Bang is not touched by the Act ; wheat acquired by the King may 
be dealt with by the Board and by purchasers of the Board without 
any restriction, and trade and commerce so far as it affects the 
wheat in their hands remains ' absolutely free.’ " 

Mr. Justice Powees said : — I also agree that the State of 
New South Wales had power to acquire any property in the State, 
and after acquisition to exercise the right of an owner to decide 
whether its property is to remain in the State or to be a subject of 
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inter-state commerce. Section 92 of the Constitution does not 
affect that right. Sections 3, 8 and 9 of the New South Wales Act 
can reasonably be, and ought, if possible to be, construed as referring 
only to matters within the jurisdiction of the State Parliament. I 
agree that the New South Wales Act in question is valid, and that 
the Commonwealth action fails.” 

Mr. Justice Rich said : — ‘‘ I agree with the judgment of the 
Court «ind adopt what has been said by Gavah Dtjfi'Y, J.,” 20 
C.L.R., at p. 111. 

The State of New South Wales v. The Commonwealth, (1915) 
20 C.L.R., at pp. 54-110. 

Meat Supply (N.S.W.) Act, 

The constitutionality of the Meat Supply for Imperial Uses 
Act (N.S.W.) was challenged in the case of FoggitU Jones Go. 
Ltd. V. New South Wales, (1916) 21 C.L.R., 357. The plain- 
tiffs, who carried on the business of ham and bacon curers and pro- 
vision manufacturers and distributors, owned 243 pigs in New South 
Wales which they wished to take into the State of Queensland ; 
that the Attorney- General of New South Wales claimed the right 
to prevent the plaintiffs from taking their pigs to Queensland ; 
and that the Commissioner of Railways, acting on the instructions 
of the Attorney- General, refused to supply trucks to enable the 
pigs to be carried to the border of New South Wales and Queensland. 
On their behalf it was argued that the act was an interference with 
inter-state trade, and is therefore an infringement of section 92 of 
the Constitution. Section 92 secures to every owner of goods, as 
long as he is the owier the right to transport them from one State 
to another without interference by law : The State of Neiv South 
Wales V. The Commonwealth, 20 C.L.R., 54. 

In support of the Act it was contended that there was no dis- 
tinction between the Wheat Acquisition Act 1914, and the Meat 
Supply for Imperial Uses Act 1915 (N.S.W.), and that the validity 
of the former measure had been sustained in the case of The State 
of New South Wales v. The Commonwealth, 20 C.L.R., 54. 

The High Court, per Griffith, C. J. and Barton, Isaacs and 
Rich, JJ. (Gavak Duffy, J. doubting) held that the Meat Act 
went further than the Wheat Act, as it xmrported to authorize the 
Government of New South Wales to prevent the export of stock 
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by the owners thereof from that State to another State which was 
an interference with inter-state trade and commerce, and w'-as, there- 
fore, invalid as being an infringement of section 92 of the Consti- 
tntion. 

State Acquisition not complete. 

It was suggested/' said Griffith, C. J., that this Act may 
be considered as operating to create a provisional or inchoate expro- 
priation of the stock. But it cannot be so construed, for upon an 
expropriation of property all rights to the property pass to the 
Government. If it is not expropriation, the rights of disposition 
remain in the owner. Amongst those rights one is specially guaran- 
teed to him by section 92 of the Constitution, namely, the right to 
use the property for the purposes of commerce and intercourse 
between one State and another without interference. It is impos- 
sible to accept the notion of interference with the right of removal 
across the border which is not an interference with the freedom of 
intercourse. It cannot be both an interference and not an inter- 
ference. If it is an interference, it is forbidden by section 92. In 
my opinion, therefore, the action of the Government comes exactly 
within section 92, and so far as the Act of Parliament can be con- 
sidered as authorizing that action it is invalid under the Constitu- 
tion. Fer Griffith, C.J., 21 C.L.R., at pp. 361-362. 

No Expropriation. 

Mr. Justice Barton said : — '' Where section 5 says that ‘ all 
stock anywhere in New South Whales shall be held for the purposes 
of and shall be kept for the disposal of ’ the Imperial Government, 
it means that the stock shall be kept in New South Wales. That 
means, in other words, that the stock shall not be transported across 
the border by the owner, and the first clause does not transfer the 
property in the stock from the owners. That expropriation could 
only have been effected by action under the second clause of the 
section, and no such action is shown by the respondents. It is 
clear therefore, that owners are prohibited while still owners, from 
using the right to transport their property across the border into 
another State — a right which there is no word in the Wheat Case 
to impair. The right is conserved by section 92 of the Constitution 
and its renewed assertion by us is necessary if we maintain the 
decision in the Wheat Case, It is impossible to uphold the reasoning 
upon which the judgments in that case proceeded without holding 
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that the action taken under the sole authority of sectioii 5 is a direct 
and flagrant infraction of section 92.” : 21 C.L.E., at pp. 362-363. 

Mr. Justice Isaacs said : — “ It was contended by counsel for 
the State that all the State Parliament has attempted to do is to 
create some right in the Crown short, it is true, of absolute owner- 
ship, but in the nature of expropriation sufficient to enable the State 
to detain the stock in New South Wales so as to preserve and effec- 
tuate that right ; but what is that right in law. ? It is imdefined 
and undefinable. How would a Court declare or enforce it ? The 
argument proceeded as if the State Parliament had, so to speak, 
dedicated all exportable stock to the Imperial Government. That 
is, it had dedicated, not its own property, but the property of 
others to the laudable purpose of war provisions. Dedication of 
another person’s property without his consent does not create a 
right against the owner known to the law. Unless it is a bare right 
of detention pending consideration whether a transfer of ownership 
shall be created under sub- section 2 of section 5 by making a minis- 
terial order, it is not susceptible of legal description.” 

Detention of Property. 

‘‘ But has any State the power, in view of section 92 of the Con- 
stitution to detain the property in course of inter-state transit for 
such a purpose. I am not, of course, speaking of detention for 
crime or to carry out any admitted power of the State and not having 
the object, direct or indirect, of affecting inter-state trade as, for 
instance, temporary detention undertaken as the initial step in an 
impended purchase. Detention in order directly or indirectly to 
prevent or regulate commercial operations between the States, 
however carefully it is phrased and however meritorious may be 
the impelling motive, is, to my mind, in , open conflict mth section 
92 of the Constitution. That section makes Australia one indivis- 
able country for the purposes of commerce and intercourse between 
Australians. It is beyond the power of any State Parliament, or 
even of the Commonwealth Parliament by any regulation of trade 
and commerce to impair that fundamental provision. I agree that 
the claim of the State Government must be denied and the pre- 
vention declared unlawful ” : 21 C.L.E., at p. 365. Per Isaacs, J. 

Queensland Meat Act. 

The decision of the High Court in Foggitt, Jones Co. v. New 
Soufk Wales was re-considered and over-ruled by the same Court 
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in Duncan v. The State of Queensland, (1916) 22 C.L.R, 557, in 
which the validity of the Queensland Meat Supply for Imperial 
Uses Act (1914) framed in terms similar to the Meat Act of New 
South Wales was attacked. 

The Queensland Meat Act, section 6, paragraph L declared that 
all stock and meat in Queensland are and have become and shall 
remain subject to this Act, and shall be held for the purposes of 
and shall be kept fot the disposal of His Majesty’s Imperial Govern- 
ment in aid of the supplies of His Majesty's Armies in the present 
war."' It then provides (paragraph 2) that upon the making of an 
order in vTiting by the Chief Secretary or his Under Secretary, all 
stock and meat mentioned in the order shall become the property of 
His Majesty and the property of the owner shall be changed into a 
right to receive payment of the value of the stock and meat taken 
Heavy penalties are imposed for refusal or hindrance of delivery of 
stock or meat so taken. Section 7 of the same Act provides as 
follows : — All persons whosoever including the owners, consignors, 
consignees, shix)pers, vendors and purchasers of stock and meat, 
and each of their agents, attorneys, servants, and workmen, are 
hereby prohibited from selling, offering for sale, disposing of, for- 
warding, consigning, shipx3mg, exporting, delivering or in any 
manner whatsoever dealing with any stock or meat (whether the 
same is or is not actually appropriated to His Majesty by an order 
made imder this Act), except only in pursuance of and under the 
directions and orders of the Chief Secretary.” Heavy penalties 
are imposed for any infraction of this Act. 

In Duncan v. Queensland the x)lainti:S sued the State of Queens- 
land and John McEwan Hunter, the Minister for the Crown in the 
State of Queensland for the time being discharging the duties of 
the office of the Chief Secretary of the State of Queensland, claiming 
damages in respect of an alleged interference with the plaintiffir 
free disposition of their cattle which they proposed to remove from 
Queensland to South Australia. The action came on for hearing 
before Mr. Justice Isaacs who, during the course of the hearing, 
directed certain questions to be argued before the Full Court, of 
which the following is the principal one : — (1) Is the Queensland 
Meat Supply for Imperial Uses Act (1914) valid : and if so, did it 
authorize the acts complained of ? 
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Findings o! Primary Judge, 

The facts of the case as found by His Honor were as follows : — 
That the Queensland Government instituted a system by which, 
although they allowed the holders of cattle to deal with them as 
' they thought fit within the boundaries of Queensland, and allowed 
the needs of the people of Queensland to be satisfied to the full, 
even in priority to the requirements of the Imperial Government, 
stock w|is not allowed to be taken out of Queensland alive or dead 
without the authority of the Chief Secretary, whatever the neces- 
sities of the people in the other parts of Australia. Fat cattle were 
never allowed to cross the border under any circumstances, but 
store cattle were allowed to cross by permission, which was granted 
only if the owners signed a document stating that in consideration 
of the Government abstaining from acquiring them under the 
Sugar Acquisition Act 1915 — a totally different Act from the Meat 
Act, and having no reference whatever to the Imperial Government 
— the owner undertook to return the cattle within six months and 
deposited a sum of money as security. Then the proper official 
would, in the terms of the authorized form, permit their temporary 
removal across the border.” On fulfilment of the undertaking to 
bring the cattle back the deposit was returned. Instructions were 
accordingly issued to the Government inspectors of stock. Knowing 
of this practice the plaintiffs allege that they, to their pecuniary 
loss, were prevented during March and April 1916, from sending 
some 300 cattle to another State. In May they formally requested 
permission to remove 600 fat cattle intending, as they alleged, to 
take them for the purposes of sale to South Australia, the popula- 
tion of which is largely dependant for its food supply upon Queens- 
land meat, and higher prices absolutely and relatively prevailed 
there. The permission was refifsed, and it was contended by the 
plaintiffs that in the circumstances the attitude of the Queensland 
Government, with all the force of the State behind it, constituted a 
real prevention which as law-abiding citizens, the plaintiffs were 
not called upon to oppose with force, but may challenge in a Court of 
law. The writ was issued on the 23rd of May 1916 but the plaintiffs 
further say that the events subsequent to the issue of the writ were 
not only to be regarded in relation to damage, but as evidencing the 
character of the whole of the Acts, that is, the conduct, on the 
part of the Queensland Government, and as showing in combination 
with the forms of permit, issued long before the action was commenced 
that the Government was really proceeding in the main for local 
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purposes with the object of preferring the Queensland meat com- 
panies and Queensland trade, as opposed to other Australian interests. 
They said that, although to some extent Imperial interests might be 
served, they were subsidiary to the immediate objects the Govern- 
ment had in view — ^namely, the monopolization by Queensland of 
the trade in cattle, including the supply to the Imperial Government 
subject always to the full supply of the inhabitants of Queensland. 
Beside the reference to the Sugar Acquisition Act in the form of 
permit, and the significant fact that the acquisition of the cattle 
in June was not under the Meat Supply Act, but under the Sugar 
Act — of local aspect only — the plaintiffs adduced evidence, uncon- 
tradicted, with reference to a specific application made personally 
to the defendant Hunter, as Minister of the Cro'wn, on behalf of 
the Australian Chilling and Freezing Co. Ltd. of New South Wales. 
That Company had been freezing meat for the Imperial Government 
since March 1915, and the firm of W. J. Walker & Co. had been 
sending it on. The Company was dependent for the supply to the 
Imperial Government upon Queensland supplies. Tlie general 
manager, Mr. Me Adam, accompanied by Mr. Howie, the London 
manager of Walker & Co., asked Mr. Hunter for permission to bring 
cattle over the border offering any guarantee that might be demanded 
that the shipments should be for the Imperial Government only. 
This W’‘as refused, and no reason given. This, as is apparent, may 
have been greatly detrimental to the Imperial interests. The 
plaintiffs contended, that in view of the circumstances the Court 
should, upon the whole evidence, infer that the acts complained of 
were not a boTia fide exercise of the powers conferred by the Meat 
Suppl^T- Act whatever those powers might be. They argued that 
if the Meat Supply Act was to be regarded as a general regulation of 
trade all over Queensland — supposing that were a sufficient vindica- 
tion of inter-state prohibition — it has not been followed, because 
the Governments have confined their actual interferences to inter- 
state trade only, and that the acts complained of were, in any case, 
a violation of the Constitution inasmuch as the obvious discrimen 
of the Queensland Government in their executive conduct was 
the crossing of the border. 

Grounds of attack. 

Tlie substantial questions raised in the case were : — (1) W^hat 
w^as the effect of these legislative provisions ? (2) Were they 

obnoxious to the mandate of section 92 of the Constitution ? On 
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behalf of the plaintiffs it was submitted that the Queensland Meat 
Act was unconstitutional and could not be relied upon to prevent 
the plaintiffs from sending live stock to South Australia. The sug- 
gested construction of section 92, that it only requires that trade, 
commerce and intercourse between the States shall be free from 
pecuniarjT- imposts, it was argued, did violence to the language of 
the section. It was inconceivable that, if that were the object of 
the Constitution, it should have used the word “ free,” seeing that 
the most obvious interference with freedom was prohibition. 

Eor the Commonwealth it was argued that section 92 of the 
Constitution is directed against governmental interference with or 
control of trade, commerce and intercourse among the States and 
does not deal with the contracts or transactions of citizens. The 
section is a limitation upon the powers of the States to restrict 
inter-state trade. 

Case for the State. 

On behalf of the State of Queensland the Court was invited to 
reconsider its decision in Foggitt Jones ds Gov. New South Wales, 
21 C.L,R., 357. In considering whether section 6 (1) and 7 of the 
Meat Supply for Imperial Uses Act are an infraction of section 92 
of the Constitution, circumstances existing at the time the Act was 
passed may be looked at in order to determine what is its nature. 
The existing necessity to obtain supplies of meat for the armj^ 
shows what was the intention of the Legislature. The effect of the 
Act was to remove stock and meat from commodities which might 
be the subject of trade and commerce. The State might validly 
have taken the whole proj)erty in all the stock and meat in Queens- 
land {New South Wales v. The Commonwealth, 20 C.L.R., 54) ; it 
might equally take from the owner something less than all the rights 
of ownership. Whether section 6 (1) of the Meat Supply for 
Imperial Uses Act gives the Imperial Government an option of 
imrchase or imposes a trust upon the owner, it has the effect of 
preventing stock and meat from being subjects of trade and com- 
merce. 

It was contended that section 92 of the Constitution meant 
that trade, commerce and intercourse between the States shall be 
absolutely free from anything in the nature of taxation, using that 
word in its largest sense. It does not operate as a prohibition 
against a State preventing goods or persons entering or departing 
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from the State, unless and until the Commonwealth intervenes by 
a law which is inconsistent with and therefore under section 109 of 
the Constitution over-rides the law of the State. 

The section was limited to freedom from pecuniary imposts 
only ; it did not mean freedom from all restrictions. Section 112 
assumes that a State had power to make inspection laws with regard 
to goods entering into or passing out from the States, and the State 
is not expressly given that power b}^ the Constitution and cannot 
have it if the freedom secured b^" section 92 includes freedom from 
all restrictions. The impeached Meat Act it was contended, was a 
legislative withdraw^al of goods from all commerce. The Act did 
not forbid the taking of cattle over the border as such. 

Validity of Meat Act affirmed. 

In the result the majority of the Court, Griffith, C. J. , Higgins, 
Gavan Duffy, Powers and Rich, JJ., (Barton and Isaacs, JJ. 
dissenting), held that the Meat Supply for Imperial Uses Act 1914 
was a valid exercise of State power and authorized the executive 
acts comxilaiued of. 

The Chief Justice (Sir Samuel Griffith) in delivering judgment 
said ; — The iiowers of the Legislature of Queensland extend to 
making laws for the peace, order and good govenimeut of that 
State in all cases whatsoever. In my judgment a law having for its 
object to make the stock bred in Queensland available for the food 
of the Imperial forces is a law conducive to the good government 
of that State as part of the Empire. The Meat Suppl}’’ Act purports 
to provide that the owners of stock the meat whereof is intended 
for export or may be made available for export, and the flesh of 
such stock when killed, shall be deprived of the right of free disposi- 
tion as owners, and that their right of disposition shall only be 
exercised with the approval of the Chief Secretary acting as well 
for the Government of Queensland as for the Imperial Government, 
with the object that the stock and meat shall be available for use, 
if as required, as food for the Imperial forces in the present war.” 

Dedication to public use. 

I am of opinion that the declaration that the stock and meat 
shall be held for the purpose of and shall be kept for the disposal of 
His Majesty’s Imperial Government operates as a dedication of the 
stock and meat to public purposes. ... In my opinion the 
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effect of the Act is to create in His Majesty in right of the Imperial 
Government a right of the nature of a si^ecial ownership or interest 
in the stock and meat which is inconsistent with its use for any other 
purposes just as a dedication of the highway deprives the owner of 
the soil of the right of digging up and removing the soil. In this 
view, the plaintiffs are claiming damages foi; being prevented from 
exercising a right of dominion over property over which they have 
no such right of dominion as they claim to exercise.’’ 

In custodia legis. 

“ From another point of view I am of opinion that the Act 
may be regarded as placing the stock and meat in custodia legis 
and the possessor in a position analogous to that of the receiver of 
property appointed by a Court of Justice, who, although he may 
himself be the owner of the property, is debarred from exercising 
any right of ownership except subject to the control of the Court. 
I cannot conceive of any objection to the validity of such a law. 
In this view also the plaintiffs’ case fails.” 

State Powers over Property. 

“ I am of opinion that the Act does not touch the subject in 
trade and commerce in the sense in which that term is used in section 
92 of the Constitution. It is not, and cannot be, denied that under 
the Constitution the States retain full and exclusive power to make 
laws with respect to the acquisition of property real or personal, 
situated within their territorial limits, the conditions of the use and 
enjoyment of the such property, the capacity of the possessor or 
any other persons to dispose of it, and the rights of succession to it. 
All these are usual incidents of property. But capacity of dis- 
position does not of itself connote ownership nor does ownership of 
itself necessarily connote capacity of disposition. In the juris- 
prudence of other countries provisions for depriving a person who 
is entitled to the whole beneficial interest m property of the capacity 
of free disposition are common, and they are not unknown in some 
parts of the British Dominion. An infant or an idiot may be the 
owner of property but has not capacity of disposition. At present, 
the age limit for capacity of disposition of property is in Australia 
21 years, but it cannot be disputed that that age might be either 
raised or lowered by State law. Capacity of disposition is there 
fore, only one of the usual incidents of the ownership of property, 
and it is as much subject to the laws of the country in which the 
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property is situated as any other incident of ownership. Another 
mode of limiting the right of disposition of property is by attaching 
the condition of inalienability or immobility to the property itself. 
Either mode is equally effective so far as regards any claim of the 
possessor to be allowed to dispose of the property.’' 

Extra commercium. 

“ The doctrine that particular property may be put extra com- 
mercium is a very old one, recognized by the Roman law. To take 
an instance very often used in Roman jurisprudence, that of slaves 
— if the law allows living human beings to be bought and sold they 
are a subject matter of trade and commerce. But when the law 
no longer allows them to be bought and sold the term ' trade and 
commerce ‘ is no longer applicable to them. So, if the law forbade 
the sale of a child under the age of 10 without the consent of the 
Praetor, or apart from the sale of his father or mother, such children 
would only be the subject of trade and commerce upon those con- 
ditions. Similar restrictions could be applied to any other form of 
property. The plain effect of the provisions of the Meat Supply Act 
which I have read is to qualify the general law as to the incidents 
of ownership of property with respect to stock and meat of the 
specified kind by depriving the owner of the capacity of free dis- 
position, so that he has no power, except under the directions and 
orders of the Chief Secretary, to make any disposition of such stock 
or meat for any purposes whatsoever.” 

“ The Act deprives the possessor of the capacity to move them 
from the place in which they are without which movement they 
cannot pass into another State. Having regard to the area of the 
State of Queensland, the importance of the denial of this capacity 
is obvious. But this result is not that which it is the main object 
of the Act to accomplish.” 

Denial of right to sell. 

“ The effect of the Act is that the stock and meat in question 
cannot under the law of Queensland become the subject matter of 
trade and commerce, since the possessors of them are denied by 
law any capacity to dispose of them at all. That its main object 
was to conserve the stock and meat for the use of the Imperial forces. 

“ I am of opinion,” said the Chief Justice, “ that the Act is not 
obnoxious to section 92 of the Constitution because it does not 
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impose any restriction upon export conditioned upon passing from 
one State into another, and is, therefore, for the reason I have 
given in an early part of this opinion not within the terms of that 
section. If section 92 is to receive the wide meaning intended by 
the plaintiffs’, it not only involves what is in effect a partial with 
drawal from the State of their legislative power to control the law 
as to the disposition of any property which the o^vner may desire 
to employ in inter-state trade and commerce, but leaves that law 
stereotyped in the form in which it existed at the date of the estab- 
lishment of the Commonwealth, ■without substituting any other 
legislative authority in place of the States. For it cannot be sug- 
gested that the Common%vealth power to make laws with respect 
to trade and commerce can override the State laws as to such matters 
as the following, amongst others : whether a particular trade may 
be la'wfully carried on within the State, or whether a particular 
class of persons shall have capacity to dispose of property, or whether 
particular property shall be placed extra- commercium. That such 
a result could have beeu contemplated is, to my mind, imthinkable. 

‘‘ I am unable,” said the Chief Justice, to distinguish the 
present case in principle from the decision in the Wheat Case, 20 
GL.R., 54, where the Court held that a Statute of New South Wales 
which had the effect of expropriating all the wheat in that State 
to the Government, was not obnoxious to section 92 since the new 
owners who alone had capacity to dispose of the wheat, could freely 
exercise that power by exporting it to another State or not, as they 
please. The judgment was based on the acquisition of the complete 
ownership. But, in truth, the only material incident of ownership 
then in question was the capacity of free disposition. If the only 
person who is capable of disposing of property is left free to dispose 
of it as he pleases, there is no interference with freedom of disposition. 

‘‘ The conclusion at which I have arrived,” said the Chief 
Justice, is inconsistent with the decision of this Court m the case 
of Foggitt Jones ds Co. v. New South Wales, 21 C.L.E., 357, in 
which it was held that a Statute of New South Wales not distin- 
guishable in its terms from the Act now under consideration, did 
not authorize the Government of New South Wales to prevent the 
export of stock. For all these reasons I am of opinion that the 
Meat Supply Act is not obnoxious to section 92 of the Constitution 
and is valid, and that it authorized all the acts complained of which 
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were committed before action brought/’ Per Griffith, C.J. in 
Duncaii v. The State of Queensland, (1916) 22 C.L.R., at pp. 570- 
582. 


In reviewing his judgment in the earlier case, the Chief Justice 
(Sir Samuel Griffith) frankly said : — That case was very briefly 
and, I regret to say, insufficiently, argued and considered, on the 
last day of the Sydnej^ sittings. The section correspondmg to section 
7 of the Meat Supply Act was not referred to either in argun^ient or 
in the judgments. It is not suggested that the stock were impress 
with anything in the nature of a trust, or were placed in custodik 
legis. The arguments which now commend themselves to me as 
conclusive did not then find entrance to my mind. In my judgment 
that case was \vrongly decided, and should be over-ruled ” : (1916) 
22 C.L.R., at p. 582. 

Mr. Justice Barton said : — “ We are referred to the title of 
the Statute, namely, ‘ An Act to Secure Supplies of Meat for the 
uses of His Majesty's Imperial Government during war, and for 
other purposes. ’ But if it bears upon commerce among the States 
so directly as to amount to a regulation in a relatively immediate 
way, it will be not saved by name or form. It is the effect that is 
the vital consideration, and that can only be ascertained from the 
substance of the enactment: M. v. Barger, 6 C.L.R., 41. Then it 
is urged that the eflect upon inter-state commerce is only incidental. 
That contention can in no wise be accepted. The restriction of 
inter-state commerce is no mere incident, but a factor of these 
provisions.” 

Motive of the Meat Act. 

“ The motive expressed in the title may, if the word be pre- 
ferred, be called its ultimate object, but the main part of its immediate 
object is the withholding of cattle from transport into other States. 
If there had been no inter-state commerce in Queensland cattle, the 
supply of meat for the Imperial Government could have been secured 
by the mere acquisition of ail or any of the live stock dii^ectly, or 
under some such enactment as section 6 (2) together with provision 
for taldng possession of the stock after acquisition. But as the 
traffic existed and was great, its cessation could better be effected 
by such provision as section 6 (1) and 7 (1). Still, if the restrictions 
imposed are not infringements of the Constitution, neither the 
plaintiff nor anyone else can complain. Then is the Constitution 

52 


L.p. 
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infringed 1 It is the Supreme law of all the States (see covering 
section v.) and section 92 is therefore the law of Queensland, just 
as it is that of any other State. On its face it is unqualified/' 

Meaning o! Inter-State Freedom. 

“ But the defendant seeks to show that section 92 is not in- 
fringed if the burden imposed on inter-state commerce is not a 
border tax. The words ‘ absolutely free ’ are said to refer only to 
fiscal burdens ; and therefore the right is claimed for a State to 
restrict or even prohibit inter-state trade as it pleases so long as it 
abstains from placing on it any monetary charge. I am not of that 
opinion, but I think the learned Chief Justice interpreted the pro- 
vision accurately when he said last year in the Wheat Case, 20 
C.L.R., 54, that ‘ section 92 may ... so far as it relates to 
commerce, be paraphrased thus : Every owner of goods shall be 
at liberty to make such contracts for the transportation of goods 
from one State to another as he thinks fit without interference by 
law.’ ” 

“ Section 92 must on any construction include a prohibition of 
inter-state customs duties and the like and section 112 plainly 
reads as authorizing the imposition by a State of certain charges 
which are not within the prohibition. Section 112 recognizes State 
inspection laws as outside the prohibition. But if any attempt is 
made to convert them into instruments for the fettering of inter- 
state commerce, the deterrent provisoes that ‘ the net produce of 
inspection charges shall be for the use of the Commonwealth, and 
that the Parliament of the Commonwealth may annul such laws 
altogether,’ afford two effective safeguards. The truth is that, 
whether the charges are made on goods inspected as they pass into 
or out of the States or on goods inspected in any other part of the 
States, they are not taxes but merely compensation for services 
rendered.” 

Mr. Justice Babtok continued : — “ It is established by American 
cases too numerous and too well known to detail, that external and 
inter-state commerce being regarded as a subject of national char- 
acter, requiring uniformity of regulation, Congress alone can deal 
with such transportation ; that its non- action is a declaration that 
such commerce ‘ shall remain free from burden imposed by State 
legislation ’ ; otherwise there would be no protection against con- 
flicting regulations of different States, each legislating in favour of 
its own citizens and products, and against those of other States.” 
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Interference with Inter-State trade. 

Congress; ‘has preserved the policj^ of non-interference with 
inter-state trade ; hence the Supreme Court has consistently upheld 
the doctrine that no State can impose restrictions whether fiscal or 
other, by legislation or otheinTOe, with the effect of substantially 
interfering with that commerce. So that the Supreme Court of 
the United States interprets the freedom of inter- State commerce 
so far as State legislation would affect it, precisely as the learned 
(]!hief Justice interpreted section 92 in the Wheat Case, 20 C.L.R., 
at p. 68. Inter-state commerce was made the subject of a charter 
which for the purpose of that commerce eliminates the very idea 
of State boundaries and makes the people of the whole Common- 
wealth in their commercial and personal dealings with each other 
‘absolutely’ one.'’ 

Incapacity to dispose of goods. 

It was contended that the enactments now challenged are 
within the State powers because they have placed cattle ‘ extra 
commercium,' outside the pale of commerce. There are two answers 
to this argument. The first is that to place a subject of commerce 
outside the pale of commerce, that is, to deny to the owner its use 
in trade, is not within the power of a State so far as the denial 
prevents its use in inter-state trade. The right goes with the 
ownership ; it is secured to the owner by section 92 ; that is the 
meaning of the Wheat Case, 20 C.L.E., 54, where it was held that 
the State of New South Wales in acquiring the wheat, which it 
could constitutionally do, acquired the right of determining for 
itself, as the owner, whether it would transport the wheat outside 
New South Wales or would retain it there.” 

State Ownership. 

“ It was the ownership which had given the previous proprietors 
the right of inter-state trade, and the ownership had lawfully passed 
to the State, which necessarily had thenceforth the right to dispose 
of it in any way or to retain it, just as the previous owner had. 
If, then, a State, not acquiring the ownership of the subject of com- 
merce (which was therefore a subject of inter-state commerce), 
assumes to deprive the owner of that right so definitely secured bj^ 
the Cm^stitution, the State is to that extent violating the Constitu- 
tion, no matter whether it applies the term which I have quoted to 
the operation or not. The distinction upon which the action of 
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the Legislature of New South Wales was held valid in the Wheat 
Case is the very distinction on which different action of that State 
was held unconstitutional in the case of Foggitt Jones Js Go, t\ 
New South Wales, 21 C.L.R., 357. There the State had acted under 
section 5 (1) of a Meat Supply Act, like that now in question. That 
provision corresponds exactly with section 6 (1) in the Queensland 
Act. This Court held that the provision relied on did not constitute 
any authority to the defendants for their action in preventing the 
transit of live stock of the plaintiffs into Qixeensland. ” 

The Right o! Ownership. 

If the Wheat Case is correct, and no doubt has been thrown 
upon it, then the case of Foggitt Jones Co. v. New South Wales 
is also correct, because it is the strongest implication from the decision 
in the former case that an interference with the exercise by owners 
of the right of inter-state commerce cannot be justified ; and that 
it is only when and because the right has x^assed to a new owner that 
the latter can exercise his own volition whether, having the right, 
he will exercise it or not. The principle of the Wheat Case rests on 
good foundation. But the State right arrogated in this case, 
even if supported by a majority of this Court, rests, I firmly believe, 
on the foundation forbidden by the Constitution.’’ 

Extra commercium. 

The fact is that the phrase ‘ extra commercium ’ does not 
suffice to disguise an argument which was, as a matter of course, 
rejected in the Oklahoma Case, 221 U.S., 229. That argument was 
that the ruling principle of the State Statute was ‘ conservation not 
commerce,’ and that such conservation was within the right of a 
State. But no rights of a State is a valid pretext for interference 
with the right of the federated people. It cannot avail to break down 
that right, and section 107 gives.it no shred of x^ower to do so in 
Xfiace of the paramount command of section 92. 

So far for the first answer to the arugment that the goods 
have been placed extra commercium. The second answer is that 
whatever force that operation might have, it has not taken place. 
At the best the cattle did not cease to be subjects of some commerce, 
for they may be purchased by the State, or as is argued, by the 
Imperial Government. They therefore remain subjects of inter- 
state commerce. But an owner has the right to trade until the State- 
withdraws it so far as it lawfully can. If, then, it attempted with- 
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<lrawal leaves that right of intra- state commerce subsisting even in 
part, what is the other right which it^affects to withdraw in attempt- 
ing to place the goods outside commerce. Plainly, the right of inter- 
state commerce with which section 92 forbids it to tamper.'* 

ImmovabOity of Goods. 

■* Then we are told that all that section 92 forbids is legislation 
‘ conditioned on the passage of goods from one State to another,' 
It is difficult to grasp the precise meaning of this contention ; but 
I take it that it means that sections 6 (1) and 7 render the cattle 
immoveable ; that is to say, keep them where they are, and that 
this does not involve an interference with inter-state commerce, 
because it looks in another direction into Queensland and not 
towards New South Wales or South Australia. Well if I am looking 
in one direction I am looking away from some other ; if I drive live 
stock to the north I am driving them away from the south. The old 
question remains, what is the effect and operation of the law ? If 
its necessary effect is to deprive the owner of his constitutional 
rights, it docs not matter what phrase has been applied to the 
process. If, for instance, knowing that stock owners are in the 
habit of driving there cattle southwards all the waj' from North 
Queensland to Melbourne or Adelaide for sale, I attempt to force 
them to abandon that trade by commanding them to keep their cattle 
within Queensland or to drive them in a contrary direction to a port- 
in the north of Queensland for the shipment of them or their meat, 
say to India, my action may not be expressly conditioned on the 
passage of the stock from State to State. But who would venture 
to sa\' that it is not, however laudable its motive, the deliberate 
and intential prevention of inter-state trade ? Hitherto, motives 
have not been allowed as excuses for violations of the Constitution ; 
though, if the present decision be taken as a precedent they may be 
in future.” 

The doctrine of dedication. 

Then it was argued that the operation of one or both of 
these sections im};)eached, was analogous to the ' dedication ’ of 
the highway or a path, although it is admitted not to be the same 
thing. But how is an enactment to be saved by such a name. If 
the cattle are not dedicated how much does the mere term convey 
in this case. So, as to the contention that the cattle have been 
placed in ciistodia legis ; that it is a term well understood in regard 
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to legal proceedings and their results ; but what e:ffect can its use 
have in preventing the plain construction of this Statute ? I fail 
to see its applicability as conveying a legal effect over-riding that 
construction. In spite of all these names the question still is whether 
the legislative action of a State, whatever name is applied to, inter- 
feres with inter- State commerce in a sense that it forbids the trans- 
mission or receipt by the owner of the chattels or their value in 
goods or money when exchanged from State to State. If it does so 
it is pro lanto repugnant to the Constitution. The question is still 
one of the necessary operations of the Statute. Any other prin- 
ciple will result in authorizing production of the forbidden effect 
hy the device of the skilful employment of evasive words. 

Native Game. 

“ The defendants sought to sustain their position by resort to 
the case of Geer v, Connectictit, 161 U.S., 519. It was contended 
that, like the game the subject of that case, the cattle here were by 
the effect of section 6 (1) and 7 (1), placed beyond the domain of 
commerce. But in the case cited the game were at the outset held 
to be at common law the common or collective property of the 
State and could therefore be retained for the State or subjected at 
its will to laws imposing restrictive conditions as to sale and trans- 
port. That was the result of initial State ownerships, and would 
have been the result as to these cattle if the State had acquired 
them by law before the Act complained of ; but it is not the position 
of private property like the cattle of graziers so long as their owner- 
ship remains.” 

The right of free disposition. 

The right of free disposition is an incident of the ownership 
of property not, as urged, merely because the law^ of the country 
in which the property exists has said so. The real reason is that 
ownership cannot in the nature of things be absolute without that 
right. The law of the country — ^that is the particula.r States — 
can take away or diminish that right to any extent not forbidden 
by the Federal Constitution. But it is the attribute of ownership 
that section 92 conserves to all the extent necessary for the purpose 
of maintaining the freedom of inter-state trade, -and with it the 
xmity of the Australian people. And conserved as that attribute 
is to that necessary extent it is beyond the touch of any State. To 
sanction what is attempted here is to yield to a palpable attack 
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upon the rights and the unity of which I have spoken, and against 
which it is my dut}^ to defend the Constitution which guarantees 
the right.” 

A decision of grievous effect. 

The decision of the present case, if followed hereafter, will be 
of grievous effect upon the future of the Common'wealth, for it 
tends to keep up the separation of its people upon State lines by 
imputing to the Constitution a meaning which I ventur^^ to say 
was never dreamed of by its framers ; a meaning which will probably 
result in the very dangerous dislocation which its provisions are 
intended, and, in my judgment, aptly framed, to prevent. If 
section 92 is not adequate to forbid the conduct complained of, it 
is difficult, indeed, to frame a provision which would have that 
effect. To say that one regrets to differ from one's learned brethren 
is a formula that often begins a judgment. I end mine by expressing 
heavy sorrow that their decision is as it is. My conclusion, however, 
is that sections 6 (1) and 7 of the Queensland Meat Supply for 
Imperial Uses Act of 1914 prejudicially affect inter-state commerce, 
and that to the extent to which that effect exists, they arc ultra 
vires and invalid.” Per Bartok, J. in Duncan v. the SMe of Queens- 
land., 22 C.L.R., at pp. 583-605. 

Mr. Justice Isaacs said : — This is one of the most important 
cases, if indeed it be not the most important of all the cases, that 
have ever occupied the attention of this Court. It concerns what 
I regard as one of the fundamental pacts of the Constitution under 
which we live, the absolute right of freedom of trade and intercourse 
between the States. The result of any decision as to that right is 
so momentous as to impose upon any Judge ha\dng to determine it 
as a permanent feature of the organic law of Australia an enormous 
weight of responsibility.” 

Is Inter-State freedom a sham? 

'' The real question we are called upon to decide may be thus 
succinctly stated : ‘ Is the constitutional declaration of inter-state 
freedom of trade a reality or a sham \ ' The Queensland Meat 
Supply for Imperial Uses Act has been pronounced valid notwith- 
standing that declaration, and eVen assuming that on the true 
construction of the State Act it authorizes all that is complained 
of. That pronouncement which I must say at the outset is entirely 
irrespective of any question of war or Imperial interest, but is based 
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on the right of any State at any time, in peace no less than during 
war, and to any extent it pleases to nullify the provisions of section 
92, necessarily reduces the Constitution, so far as it purports to 
guarantee to the people of Australia free trade between the States, 
to a worthless scrap of paper/' 

Imperial interests a stalking horse. 

“ The Imperial Government must not he treated as the stalking 
horse foT- supporting what was done here. Imperial interests, which 
to the utmost extent of the law every loyal subject and certainly 
every member of His Majesty’s Courts of law would endeavour to 
maintain in this crisis of our history, are not to be taken as the sub- 
ject matter of our decision ; for, H some Queensland meat company 
were substituted for the Imperial Government, the same reasoning 
would apply, and therefore the same conclusion would follow/' 

The New South Wales Meat Act. 

'' Universality of section 92 of the Constitution which is an 
essential covenant beyond the power of Commonwealth and State 
alike to limit, has been more than once declared by the Court. 
The latest instance was Foggitt Jones Go. v. New South Wales, 
21 C.L.R., 357, in May this year and with respect to a precisely 
similar State Act passed by New South Wales. I cannot agree 
with the learned Chief Justice in his observation that that case 
was in any way hastily considered. One of the judgments was 
written — ^my own — and I refer to it at page 264 to show that the 
very matters noW“ dealt with were argued and considered. The 
result was then thought to be, as indeed it is, the necessary conclu- 
sion from the most carefully considered judgment in the Wheat 
Case, 20 C.L.R., 54. I refer to the judgments of the Chief Justice 
at p. 68, of Babtok, J. at p, 80, of myself at pp. 99-100, of Gavak 
Duffy, J. at p. 105, of Powebs, J. at p. 107, and of Rich, J. at 
p. 111. The point made was this : if owmership is transferred from 
one man to another then it is only the new owner who can hence- 
forth claim the rights of inter-state trade under section 92 ; in the 
former owner having no property whatever has nothing on which 
section 92 can operate. In Foggitt Jones ds Co.'s Case, that well 
considered principle was applied and the man who was allowed to 
retain his general ownership was held to be protected in his right 
to sell inter-state what he had, free from State prohibitions.’'. 
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Property without power of sale. 

We have, however, in this case a decision that notwithstand- 
ing the general property is admittedly resident in the plaintiffs 
they are debarred from selling what the}^ are conceded to have, and 
merely because the State law says the^^ shall not. That obviously 
leaves section 92 a mere husk a vain and empty form of w'ords, the 
sport of each and every State. The States have it in their clear 
power under this decision to make themselves, as they were before 
Federation, water-tight compartments for the purx)oses of trade. 
They may, it is held, forbid holders of stock to sell to anyone but 
a single individual named, that individual need not be resident in 
Queensland ; it happens in this case to be the Imperial Govern- 
ment ; it might as w’ell for all legal effects be the American Govern- 
ment for the Queensland meat exporter. If the State can then 
forbid the export from Queensland of the commodity absolutely, 
it can do so conditionally, and that condition inay he the payment 
of the sum of money — ^which in pre- Federation days called 
a tax. There is scarce!}^ any limit to a State poAver of overcoming 
the fine-sounding words of section 92. Never was there a clearer 
instance of keeping the word of promise to the ear and breaking it 
to the hope.'' 

Freedom from taxation not the test. 

One new point was raised in argument and in my opinion it 
was the oni^" one that ought to have given rise to a moment's serious 
consideration. I shall deal with that at once. ' Absolutely free,’ 
it was contended, has reference to pecuniary burdens only. Reli- 
ance for this Avas placed principally- on section 112. which 
expressly recognizes that independently of any specific authoriza- 
tion or reserA^ation of the Constitution the State retains power 
to enact and execute ' inspection laAvs ’ as in America, and sec- 
tion 112 does expressly authorize charges to be levied, which by 
the arguments it is assumed AA^-ould be contrary to section 92. But 
such charges are forbidden by section 90, and ‘ inspection laAvs ' 
so long as they were confined to their true scope and character, 
were never regarded as regulations of inter-state trade and commerce. 
Story on the Constitution, section 1017 (5th ed., p. 739), says : — 
' Inspection laws are not, strictly speaking, regulations of com- 
merce, though they may hav^e a remote and considerable influence 


on commerce. 
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“ As to section 51 (i.) there is a very large field for legislation 
with respect to inter-state trade and commerce, for its regulations 
so as to preserve its freedom, to encourage and promote it, in entire 
accordance with section 92.” 

Jus disponendi. 

“ This all points to the primary meaning of freedom of trade, 
spoken of in section 92, not being altered by the context to ' pecuniary 
freedom only. It means complete freedom of disposition ; or, 
to employ a term greatly used during the present discussion, unfet- 
tered J'lcs disponendi. We have then to consider the force of section 
92 with the words ‘ absolutely free ’ unabridged.” 

“ The effect of section 92 of our Constitution may, sufficiently 
for the present purpose, be seen by an illustration. A man in one 
State has goods belonging to him which he wishes to sell ; and in 
another State a man desires to buy those goods, and has money 
which he is ready to offer in exchange for them. Section 92 says 
that the man with the goods is to be absolutely free to sell and 
deliver his goods to his inter-state neighbour, unhindered by any 
interference of the Commonwealth or State, and the other man is 
to be equally free to purchase those goods and receive them and 
pay for them. The State singly or combined cannot lawfully 
prevent the owner of the goods or the owner of the money from so 
acting in respect of what they possess. The substantive right of 
sale and purchase carries with it on recognized principles, and by 
direct force of the words ' internal carriage or ocean navigation,' 
all incidental rights, such as transportation by land or sea, of goods 
and the passage of individuals.” 

''■ The moment the State says ' You may keep but shall not 
sell your merchantable goods, not because they are deleterious but 
because they are not ; then trade and commerce are directly pro- 
hibited ; and though this is still perfectly competent to the States 
so far as relates to its purely internal trade, it is, in my opinion, 
invalid if section 92 is to have any operation at all as .to inter-state 
trade.” 

Derogation from freedom. 

“ To give any person a monopoly, as has been' done by section 6 
(1), is, as Lord Parkeh, for the Privy Council, said in the course 
of his judgment in the Attorney- General of the Commonwealth v. 
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Adelaide Steamship Co., (1913) A.G., 781, at p. 794 ; 18 C.L.R., 30, 
at p. 32 ; — * A derogation from the common right of freedom of 
trade.' The whole of that judgment assists in the meaning of 
' freedom of trade,' hut the extract I have quoted shows very clearly 
that the monopoly given by section 6 (1) is pro tanto a derogation 
from the freedom of trade. And so far as it extends to inter-state 
trade it is to my mind clear to demonstration that it is a violation 
of section 92." 

“ Laying aside the Federal Constitution, the Queensland 
Parliament could prevent any man from leaving Queensland and 
from taking goods out of Queensland. And section 107 of the 
Constitution preserves all the former Parliamentary powers, except 
such as are exclusive in the Federal Parliament and except such as 
are withdrawn from the States. Now, if inter-state trade is by 
section 92 declared henceforth to be ‘ absolutely free,' the power to 
fetter it is directly withdraw from the States, And it must be 
remembered that the affirmative power of the Queensland Parlia- 
ment can rise no higher than its State Constitution, and by section 
106 that is declared to be ‘ subject to the Commonwealth Constitu- 
tion.' ” 

1 refer to the proposition that the ‘ pith and substance ’ of 
the Meat Supply Act, or, in other words, its ' object,' is the internal 
regulation of property a matter entirely within the reserved powers 
of the States and therefore any j)ro vision it contains, direct or inci- 
dental. to prevent or prohibit inter-state trade to carry out the 
' object ’ of the Act, is no contravention of section 92 of the Constitu- 
tion, even though such a prevention or prohibition per se would be 
unlaAvful as a violation of that section. It cannot be denied that 
the ' pith and substance ' of an Act is what it in substance enacts, 
and its ‘ object ’ must equally be gathered from what it enacts." 

“ I apprehend that section 92 is not a competition betw^een 
Federal and State powers. It is an exception from both, and so 
with whatever object the interference with had as such takes 
place, either in a State Act under the general powers of the State 
or in a Commonwealth Act under one of the undoubted affirmative 
Commonwealth powers, the forbidden thing is done, and the object 
is immaterial. I endeavoured to make this clear in my judgment 
in the Wheat Case. 
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There is of course nominally a concession that trade must 
he absolutely free ; but that concession is immediately cancelled 
by the contention that when the State says ' We grant a monopoly 
of acquisition to A.B. and you must not take your property out of 
this State to another State where you might lawfull}^ sell it to 
another person/ it is not interfering with that freedom. The 
answer is contained in the well-known maxim Quando aliquid 
proJiibehir fieri ex directo, prohibetur et per obliquum.'^ 

The Right o! Property. 

''As to the proposition of the Queensland Meat Supply Act 
is a law relating to the rights of property there is I ax^prehend, a 
dilemma from which I see no escaj^e for the defendant. Either the 
right of freedom of trade is a };)ro]3erty right, or it is not. If it is 
not, then the Queensland Parliament in denying freedom of trade 
in exporting cattle, have not taken away B>nj rights of property 
and the suggestion that the States had the right to regulate property 
is irrelevant. On the other hand, if it is a right of ]Droperty, then 
it is inevitable that section 92 of the ConstitxTtion protects that 
right of jDroperty even as against the State.” 

Intercourse. 

As to ' intercourse ’ I repeat what I have said on a former 
occasion that intercourse goes beyond ' trade and commerce ' ; 
that is, beyond commercial intercourse. Its non- inclusion in 
section 51 (i.), in section 98, or anywhere where trade or commerce 
among the States finds reference in the Constitution, except section 
92 where it is declared to be ' absolutely free, ’leads to the inevitable 
conclusion that individual freedom of movement from State to 
State is the constitutional right of Australians." 

” Einally it must be remembered that, if the State Act is valid 
as dealing with property only and leaving nothing for inter-state 
trade and commerce to operate on, there is no cure for the matter 
by means of Commonwealth legislation under section 51 (i.). The 
Commonwealth cannot alter property rights under that section ; 
and any suggestion that the absence of Commonwealth legislation 
is material is a tacit assumption that the matter dealt with by the 
State is trade and commerce and not property. So far as inter- 
course exceeds commercial intercourse, of course the Common- 
wealth has no legislative power whatever.” 
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Capacity to dispose of Property. 

" As to the proposition this is a law relating to capacity to 
deal with property that argument is that the State Act has taken 
away the personal capacity of the owners of the cattle to sell their 
propert 3 \ Again I respectively observe that equivalents are false 
coin in construing any document. And I would further observe 
that the dilemma once more presents itself, for, if capacity is taken 
away by the State Act, it is maintained by the paramount force 
of section 92 for the same consideration that make it an equivalent 
of the one make it an equivalent of the other. But, in truth, it is- 
a misleading term in this relation. ^ Capacity ’ is a personal con- 
dition. To say a person is struck with incapacity means in law 
that he is placed in a special class who are rendered by law incapable 
of doing acts that are within the competence of the ordinary normal 
citizen.” 

It is not the same as prohibiting a normal citizen from doing 
an act. It treats the act as lavdul if done by the normal citizen ; 
whereas the prohibition proper treats the act as an unlawful act 
if done by the normal citizen.” 

In the result, though Australians have hitherto thought that 
their Constitution had placed inter-state trade on a basis broader 
than in Canada and more inviolable than in America (see Quich 
and Garran on the Australian ConstitMtion, at p. 845), a belief to 
some extent at all events shared by this Court in prior cases and 
even by the Priv}^ Council itself (see Colonial Sugar Refining Co, 
V. Irving, (1906) A.C., 360, at p. 367, last line), it now appears 
that not only was that a wide-spread error, but that inter-state 
trade can exist only so far as the conflicting interests and desires of 
the several States will allow it. I also caimot a.dd the traditional 
judicial regret at mability to concur in the decision.” Per Isaacs, 
J. in Duncan v. The State of Queensland, 22 C.L.R., at p. 605-627. 

State law of property. 

Mr. Justice Higgins said: — “The expression 'absolutely 
free ’ in section 92 as applied to commerce, I take to mean 
without obstruction or restriction. There is to be no obstruction 
or restriction because of State boundaries. State boundaries are 
to be forgotten for the purpose of trade, commerce or inter- 
course. The section does not mean that the subjects of com- 
merce are not to be subject to the State law as to rights of 
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property. That is to say, whoever has power as owner or mort- 
gagee or otherwise to sell any specific cattle shall not be 
obstructed or hindered from sending them across the border of his 
State for sale or after sale. The section does not give any power 
of sale to those who have not got it by the law of their State. If a 
mortgagee has the power of sale, he may sell across the boundary ; 
if he has not such a power, section 92 does not give it. If under" 
the laws of the State an owner under 21 years or a married woman 
or a lun&tic has no power to sell ; section 92 does not give the power. 
If an owner of stock or other commodities has covenanted ziot to 
sell them, section 92 does not release him from his covenant ; if 
he has given to somebody an option of purchase, that option is 
enforcable against him by action. In other words, trade among 
the States is to be ‘ absolutely free,’ as to commodities which are 
vendible, on the part of those who are competent to sell wdthin 
their own States. If this were not the meaning, a State could not, 
in the case of drought, distribute seed- wheat amongst its farmers 
with the conditions annexed that it should not be eaten or milled 
or sold — the farmers would still be able to insist on the right to sell 
the wheat to farmers across the State borders. Given an owner or 
other person who has power to sell, and given an article which is 
not removed from the scope of commerce by the laws of the State, 
there is, imder this section, to be no obstruction or restriction at 
the boundary of the States.” 

“ The Meat Supply Act of Queensland, section 6 does not, 
until an order to that end is made by the Chief Secretary, divest 
the plaintiffs or the other owners of stock of the ownership. The 
Act could have so enacted, could have confiscated the stock and 
vested them in the British Government ; and if it had done so, 
the plaintiffs could have no possi]3le pretence for asserting the 
right to sell, either in Queensland or across the border. All that 
the Act has done as yet, is to declare that the stock are to be ‘ held ’ 
for the purpose and ‘ kept ’ for the disposal of the British Govern- 
ment. It is not necessary to say that section (6) confers on the 
British Government any interest in property before exercise of 
the option ; it is enough to say that it deprives the owners, to a 
limited extent, of one of their rights — ^the right of alienation.” 

The power of sale withdrawn. 

“ The right conferred on the British Government is, no doubt, 
;a novel kind of right ; and there is a natural tendency amongst 
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lawyers to struggle against a right which cannot be placed in any 
of the known legal categories. But we are dealing with an Act 
of a Legislature, not with a contract inter partes and, although 
parties cannot b}’ contract create a novel kind of easement, a Legis- 
lature which has power to deal with property can create any new 
(Qualifications of ownership that it thinks fit. In the present case, 
the act in substance withdraw's from the fasciculus of rights of 
ownership of the stock one of the rights — the right of alienation to 
any purchaser other than the British Government. It interferes 
with the rights of property, as in the Wheat Case, 20 C.L.R., 54 ; 
it does not obstruct or restrict trade or commerce among the States.” 

Reserved Powers of States. 

Section 92, in forbidding obstructions or restrictions to com- 
merce among the States, is not in any way paramount to section 107 
of the same Constitution ; both sections are to get full effect. Under 
section 107 every power of the Queensland Parliament unless exclu- 
sively vested in the Commonwealth Parliament or unless withdrawn 
from the Queensland Parliament — ‘ is to continue as at the estab- 
lishment of the Commonw'ealth. ’ Now, at the establishment of the 
Commonwealth the Queensland Legislature had power to take away 
all or B>ixy of the rights of ownership as to any subject matter of 
property ; and this power has not been exclusively vested (or 
vested at all) in the Commonwealth Parliament ; and has not 
been withdrawn from the Queensland Legislature ; so that it must 
continue as in 1900. It is true that if a State law as to property 
should be inconsistent with a valid law of the Commonwealth 
Parliament, a law dealing with any of the subjects expressly entrusted 
to the Commonwealth Parliament, the State law would be invalid 
' to the extent of the inconsistency ’ (section 109). But there is 
no such Commonwealth law. It is true also that the power of the 
State Legislature to make laws obstructing or retricting commerce 
among the States is ‘ withdrawn ’ from it. But the Act in question 
does not obstruct or restrict commerce among the States, In my 
opinion out Parliaments — State and Federal — can make valid laws 
on their appropriate subjects to the full extent of those subjects ; 
and if the incidental effect of a State, legislating as to property, or 
of the Commonwealth, legislating as to taxation, were in the one 
case to reduce inter-state commerce or in the other case to hamper 
the States in providing its revenue, such a fact would not render the 
legislation invalid. If the State in the exercise of its power to create, 
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to destroy j to modify rights of ownership, should sequestrate a 
commodity in favour of a person who is not likely to sell across 
State boundaries, the law of the States is not thereby invalid. 

The Natural Gas Case. 

“In Oklahoma v. Kansas Natural Qas Co., 221 U.S., 229, a 
Statute of Oklahoma was held to be invalid which prescribed that 
the natural gas found in that State should not be transmitted by 
pipes except to points within the State. But the reason is plainly 
given in the judgment — the State recognized the gas as propert}" 
in full ownership, without® any qualification of the ownership ; 
and the Statute was aimed straight against transmission of the gas 
to other States, it discriminated against inter-state commerce. 
The Statute of Oldahoma recognizes the gas to be a subject of 
intra- state commerce, but seeks to prohibit it from being subject of 
inter-state commerce, and this is the purpose of its conversation : 
221 U.S., at p. 255. 

Canadian Precedent. 

‘‘ In ’ Attorney- General for Canada v Attorney- General for 
Ontario, (1898) A.C., 700. Canada had exclusive power as to fisheries 
and Ontario as to property and civil rights ; yet, although laws as 
to the seasons and the instruments for fishing might very seriously 
affect proprietary rights, might even practically confiscate property, 
the Canadian laws as to the seasons and the instruments were held 
to be valid.’' 

“ This case has a bearing on an argument which has been used 
before us, to the effect that if the State Legislatures in Australia 
can modify rights of property in the manner of this Meat Supply 
Act, they may practically paralyze the functions of the Federal 
Parliament. In that case their Lordships said : — ‘ The supreme 
legislative power in relation to any subject matter is always capable 
of abuse, but that it is not to be assumed that it will be improperly 
used ; it it is, the only remedy is an appeal to those by whom the 
Legislature is elected. In other words, the ultimate guarantee of 
the success of our Constitution is to be found in the general good 
sense of our people.’ ” : (1898) A.O,, at p. 731. 

‘‘ My conclusion, therefore, is ” said Mr. Justice Higgins 
‘‘ that as this Queensland Meat Supply Act merely restricts the 
rights of ownership of stock in Queensland, as its actual operation 
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is confined to the rights of alienation and of movements irrespective 
of State boundaries, as it does not place any obstruction or restric- 
tion on inter-state commerce although it may incidentally effect it, 
the Act is a valid exercise of the State's power imder section 107 
of the Constitution.’' ‘‘The counsel for the State of Queensland 
have taken the point that section 92 of the Constitution, in pre- 
scribing that ' trade, commerce and intercourse among the States 
. . . shall be absolutely free,’ merely forbids these obstructions 

and resiiictions of inter-state trade in the nature of customs duties 
or other pecuniary charges. I cannot acce|)t this contention. 
Section 90 made the power of the Federal Parliament exclusive as 
to customs and excise duties on a certain date, and after that date 
the laws of the several States on the subject ' cease to have effect ’ ; 
so that there was no need of section 92 for the mere purpose of 
ending State customs duties. The words ‘ absolutely free,’ I take 
to mean that not only State customs duties were to cease (under 
section 90), but ail State prohibitions of imports from other States 
—and there were such prohibitions ; for instance, of grapes — long 
after the danger of phylloxera had ceased.” 

“It is urged that if section 92 be treated as applying to more 
than inter-state duties or charges, the Federal Parliament cannot 
make any laws as to inter-state trade because the power in section 
51 (I.) is expressly given ‘subject to this Constitution.’ But, in 
the first place, section 92 forbids only laws of obstructing inter- 
state commerce ; whereas laws may also be made facilitating or 
encouraging inter-state trade as well as obstructing it (section 102 
is a qualification of the power to make such encouraging laws) ; and, 
in the second place, this tends strongly to support the view that 
section 92 meant to be a restraint on the States and not on the Com- 
monwealth Parliament. In the United States there is nothing to 
prevent Congress from imposing border duties between States, 
nothing in the Constitution to prevent it. But I concur with the 
Chief Justice in thinking that this matter should be left open.” 
Per Higgins, J. in Duncan v. The State of Queensland, (1916) 22, 
aUR, at pp. 628-637. 

Mr. Justice Gavan Duffy and Mr. Justice Rich said : — “ We 
were impressed by Mr. MitchelVs contention that section 92 applies 
only to the imposition of fiscal burdens, but in deference to the 
unanimous opinion of our brother Judges, the majority of whom 
were distinguished members of the convention, we shall assume 
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that it has a wider significance. We shall also assume that it 
extends to the enactment of State Parliaments so as to invalidate 
them when they are inconsistent with this provision. ^^Tiat, then, 
is the meaning of the expression ' trade, commerce and intercourse 
among the States . . . shall be absolutely free V '' 

'' Section 51 (i.) of the Constitution enables Parliament to make 
laws for the peace, order and good government of the Common- 
wealth^with respect to ‘ trade and commerce v/ith other countries, 
and among the States.’ ” 

The words ‘ absolutely free ’ in section 92 must, therefore, be 
subject to some limitation so as to give them a meaning which is 
consistent with the existence of this legislative power, and the 
meaning when ascertained must be the same alwajrs and in all con- 
ceivable circumstances, it must apply equally when we are consider- 
ing the right of the Commonwealth to legislate under section 51 (i.) 
and of the States to legislate under section 107.” 

“ No enactment of a State Parliament offends agahist section 
92 unless the object of the enactment, as gathered from its terms, 
was to forbid or restrain inter-state trade and intercourse.” 

“ If no restraint may be put upon acts which constitute ‘ trade 
commerce, and intercourse ’ or upon persons engaged therein, no 
law of the State Parliament can stop a burglar flying from one State 
in order to sell his plunder in another, or exclude a trader seeking 
to introduce commodities x^hysically or morally poisonous.” 

“We hold the Queensland Statute to be valid because we 
think its object is to expropriate such stock and meat as may be 
found necessary and suitable for the needs of the King’s Army, 
and, in order that a sufficient supply may be obtainable, to keep 
the whole mass of the commodity in statu quo and subject to the 
accruing needs of that army. The prohibition is not directed 
against inter- State trade, commerce and intercourse, but against 
any dealing that may prejudice the King’s option to take what he 
needs for his armies. Apart from section 92 the State Legislatures 
may intrude into the area of inter-state trade and commerce either 
with the specific intention of dealhig with that subject matter, or 
in the course of legislating with respect to any other subject matter 
over which they have control. So far as it is consistent with Com- 
monwealth legislation, their action will be valid ; so far as it is 
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inconsistent with such legislation it will be invalid. Under section 
92, it will be invalid though not inconsistent with any Common- 
wealth legislation, if its real object, as expressed in its language, is 
to put an}?' restraint whatever on the freedom of ‘ trade, commerce, ^ 
vand intercourse among the States ’ but it will not be invalid if that 
be not its real object. Per Gavak Duffy and Rich, JJ. in Duncan 
The State of Queensland. 22 C.L.R., at pp. 637-642. 

Mr. Justice Powers said : — “I agree that section 92 was not 
intended to make trade, commerce and intercourse among the States 
free from interference by means of the imposition of fiscal burdens 
only. Such an interpretation of the section would permit any 
State to pass legislation with the express purpose of prohibiting 
inter-state trade and commerce. Whether section 92 was intended 
to bind the Commonwealth as well as the States, it is not now neces- 
sary to decide. The acts complained of have been done by a State. 
The Constitution must be read as a whole, and m my of)inioii the 
words ‘ absolutely free ’ in section 92 mean free from any restriction 
not authorized by the Constitution itself — that is, by any express 
restriction contained in the Constitution, or by the lawful exercise 
of any x^ower granted to the Commonwealth or retained by the 
States. Whatever the true construction to be |)laced on section 
92 may be, I hold that no State has the power to prevent trade and 
commerce among the States in marketable commodities which the 
owner in any one State is qualified to sell, and is at liberty to sell 
and dispose of in that State. As my brother Higgins puts it 
' Whoever has power ... to sell any s|)ecific cattle shall not 
be obstructed or hindered ’ b}?- any State from sending them across 
the border of his State for sale or after sale. There is to be no 
obstruction or restriction because of State boundaries ; State 
boundaries are to be forgotten for the purpose of ‘ inter-state trade, 
commerce or intercourse.’ ” 

If all the acts authorized by the Queensland Government, 
and by the circulars and the directions issued by the Chief Secretary 
and his Under Secretary since the passing of the Act, referred to 
by my brother Isaacs, could properly be used to show that the 
Act when passed was substantially an Act to prohibit inter-state 
trade, the answer of this Court to the first question would probably 
have been difierent.” 
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The Government officials did notify to the plaintiffs that the 
fat cattle in question would not be allowed to cross the border of 
Queensland into another State, but all that was necessary under 
the Act was to notify the plaintiffs that the cattle were only held 
by them ‘ for the purposes of and kept for the disposal of His Majesty’s 
Imperial Government in aid of the supplies for His Majesty's army 
in the present war ’ section 6 — that His Majesty had the right to 
take the cattle whenever they were required for those purposes, 
and thSSt they were prohibited by the Act from selling or dealing 
with them, forwarding them, or sending them, from the place where 
they were depastured, except by and under the directions and 
orders of the Chief Secretary for Queensland. It was also proved 
that the owners in Queensland of cattle subject to the Act were 
permitted in the year 1915 to sell, or deal with, or forward their 
cattle to an^^ part of Queensland ; and that the State Government 
did prevent cattle — including even dairy cattle which were not 
included in the Act — being sent across the State borders.” 

Abuse of Power not relevant. 

‘‘ The Act in question may have been used for a vTong purpose, 
but this Court, in deciding whether the Act is valid must ascertain 
by reference to the vrords used in the Act itself what Parliament 
meant in ]3assing the Act.” 

“ Neither the abuse of a power nor its consequences, nor any 
purpose, or motive, or object of the Legislature, not found in the 
Act, can render the exercise of a legislative power illegal. If the 
Act contained a proviso that the provisions of sections 6 and 7 (1), 
(2) and (3) w^ere only to be used to prevent cattle being sent across 
the Queensland border into South Australia or New South Wales, 
this Court would, if it followed Barger s Case be justified in holding 
that the Act was substantially passed to prevent inter-state trade 
in cattle and not to secure supplies for the Imperial troops, and 
holding that it was invalid.” 

‘‘ It will not be denied that a State could place a tax of £10 
on every head of cattle in the State. If it said in the Act that the 
tax would only be payable on cattle passing or being shipped from 
the State to another State, the Act would probablj^ be held to be 
bad because on the face of it in substance it was not for ‘ taxation ' 
but in realit}^ to prevent or restrict inter-state trade in cattle. If, 
however, the Act merely imposed a tax of £10 on all cattle, and 
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declared that cattle could not be moved or sold by the persons 
owning them at the time the tax was imposed before payment of 
the tax. that would prevent inter-state trade in cattle without 
being a contravention ot section 92. ’’ 

An Act to secure Supplies. 

“ Looking at the Act itself, 1 do not find any words in it which 
show that it is in substance anjdhing more tl\an an Act to secure 
supplies of Queensland meat for the uses of His Majesty’s tinperial 
Government during the war, to declare the methods of securing 
those supplies and to provide for payment for any cattle required 
by His Majesty, with power to extend the operations of the Act to 
other food supplies and property in Queensland. 

The Power to Export. 

‘‘ It should also be remembered that the Act in question 
expressly prohibits owners of cattle subject to the Act exporting 
cattle or meat ; the word ' exporthig ’ since Eederation has been 
used only with re8i‘)ect to exi^orts beyond the Commonwealth. The 
State had the power to deal with exports at the date of the estab- 
lishment of the Commonwealth. That power is not interfered 
with by section 92. That power continues in the State under the 
Constitution (section 107) subject to the power of a Federal Parlia- 
ment to pass a law inconsistent with a vState law, in which case the 
' law of the Commonwealth shall prevail ’ ’* : (section 109). 

State Control over Property. 

“■ In the United States the right to regulate iuter- state trade 
is exclusively vested in Congress, but the United States Constitution 
does not contain any section similar to section 107 of the Australian 
Constitution. The power of the States to pass legislation to prevent 
the manufacture of goods intended for inter-state trade, and to 
prevent the sale of such goods if manufactured has been upheld by 
the United States Federal Court in many of the cases referred to 
during the argument ; but no cases have been quoted or referred to 
by my brothers Barton and Isaacs in their judgments in which 
the rights of the State to pass any law affecting property produced 
in the States has ever been successfully challenged in the United 
States Federal Courts. I do not see how section 92 is ofontravened 
by the State placing new qualifications or prohibitions on residents 
in the States, or on property in the States, so loiig as the property 
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in the hands of the owners who are qualified to sell and deliver it 
inter-state is free from interference. Section 92 did not give to 
persons in all the States imder 21 years of age, or to lunatics, a 
right to sell goods inter-state ; if the laws in force in a State ren- 
dered them incapable of selling any pro|)erty at that time, section 
92 did not authorize them to sell inter-state. The State law, by 
disqualifying the persons mentioned, did not place any restriction 
on inter-state trade or commerce within the meaning of section 
92 ; th^ State only exercised its power to deal with the rights to 
property.” 

State Power to Acquire. 

‘‘ If the State can compulsorily acquire, or even confiscate 
property which is admitted, I see" no reason why a State cannot 
place limits on the rights of residents of the State to deal with real 
or personal property produced in the State ; and/or suspend for 
any time it thinks fit, in the public interest the power to sell any 
commodity produced in the States. For instance, a State could 
in my opinion, prevent the sale of any female cattle in the States 
so as to secure a continuation of the supply of cattle for its peopk\ 
That would prevent the sale of female cattle to persons in other 
States, but it would not, I think, be a contravention of section 92.“ 

Once it is conceded that the States retained the power to 
deal with the rights of property, the only question left is whether 
this Act, the Queensland Meat Supply Act, has disqualified the 
persons resident in Queensland owning cattle fit for export or which 
may be made available for export from selling or disposing, etc. of 
their cattle except in a way provided by the Act. I think it has 
done so very clearly by section 6 (1) and (2) and section 7 (1), (2) 
and (3). The capacity of disposition is one of the usual incidents of 
the ownership of property, and is subject to the laws of the State 
in which the property is situated. The Act deprived the owner 
of the right or capacity of free disposition. The Act sets aside or 
dedicates or places in trust for the public purposes — ^the defence of 
the State a.nd Empire — the stock and meat referred to in the Act 
and takes away the power of the then owner to sell except on the 
terms and conditions set out in the Act. The right of dominion 
over the property, except under the conditions set out in the Act 
is taken away. The sections were clearly intended to take away, 
and did take away any right the then owner had to sell or move 
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any cattle referred to in the Act, namely, fat cattle or cattle avail- 
able for exx)ort in Queensland, except in accordance with the Act. 
The Act ina}% and apparently does, incidentally prevent inter-state 
trade in cattle to some extent, but that interference is incidental, 
and is caused by an x4.ct the States can lawiull^" Xoass under the 
powers reserved to the States by section 107 of the Constitution, 
without contravening section 92.” Per Powers, J. in Duncan v. 
The State of Queensland. 22 C.L.R., at pp. 642-652. 

«• 

Payment to States for five years after uniform Tariffs. 

93. During the first five years after the impositioii 
of uniform duties of customs, and thereafter until 
Parliament othervdse^^ provides — 

(i.) The duties of customs chargeable on goods 
imported^®^ into a State and afterwards 
passing into another State for consumption, 
and the duties of excise paid on goods pro- 
duced or manufactured in a State and 
afterwards passing into another State for 
consumption, shall be taken to have been 
collected not in the former but in the latter 
State : 

(ii.) Subject to the last subsection, the Common- 
wealth shall credit^®® revenue, debit expendi- 
ture, and pa}' balances to the several States 
as prescribed for the period preceding the 
imposition of uniform duties of customs. 

§ 161. “ UNTIL PARLIAMENT OTHERWISE PROVIDES.” 

LEGISLATION. 

SvEPLVs Revenue Act 1908. 

This Act repealed the provision made by section 93 of the 
Constitution in relation to the crediting of revenue, the debiting 
of expenditure, and the payment of balances to the several States. 

The Act was proclaimed to commence on 13th June 1908 ; after 
that date and until the framing of the Surplus Revenue Act 1910, 
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the method oi crediting and debiting was as follows : — The Common- 
wealth had to credit to each State — (a) the revenue (other than new’' 
revenue) collected therein by the Commonwealth ; and (6) the pro- 
portion of the State, according to the number of its people, in the 
new revenue of the Commonwealth. 

The Commoiwealth, it was provided, should debit to each 
State — (a) the expenditure of the Commonwealth incurred solely 
for the maintenance or continuance, as at the time of transfer of 
any department transferred from the State to the Commonwealth 
and (b) the proportion of the State, according to the number of its 
people, in the other expenditure of the^ Commonw’'ealth. The 
Commonwealth should in each month ascertain the balance of 
revenue over expenditure, and pay that balance to the State as 
surplus revenue. 

New revenue was defined to mean revenue — (i.) received by 
the department of External Affairs, the Attorney-GeneraFs Depart- 
ment, the Department of Home Affairs, and the Department of 
the Treasury, (ii.) received by the Department of Trade and Customs 
other than duties of customs and excise and revenue arising out 
of the administration of the laws relating to customs and excise, 
or out of the administration of State Acts : Provided that any 
items of revenue which, by reason of their relation to “ transferred ” 
expenditure, ought not, in the opinion of the Treasurer, to be 
credited as new revenue, should not be deemed to be new^ revenue : 
Provided further that any items of revenue which, by reason of 
their relation to other ” expenditure, or by reason of their nature, 
ought, in the opinion of the Treasurer, to be credited as new revenue, 
shall be deemed to be new revenue. 

x4.ll duties of customs paid on goods imported into a State and 
afterwards ]Dassing into another State for consumption, and all 
duties of excise j)aid on goods produced or manufactured in a State 
and afterw^ards passing into another State for consumption should 
be taken to have been collected not in the former but in the latter 
State. All revenue collected by the Commonwealth in one State, 
but properly appertaining not to that State but to another State, 
should be taken to have been collected not in the former but in 
the latter State. 

A most important section of the Act was as follows : — All 
payments to trust accounts, established under the Audit Acts 
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1901-1906, of moneys appropriated by law for any pur]3ose of the 
Oommomvealth "shall be deemed to be expenditure.’^ Where 
any trust account had been established under the Audit Acts 1901- 
1906, and moneys had been apiDropriated b^' the Parliament for the 
purposes of the trust account, or for an 3 " purpose for which the trust 
account was established the appropriation was not to lapse at the 
close of the financial ^^ear for the service of which it was made 
and the Treasurer could in an^" year (subject to section 87 of the 
(Constitution) pay to the credit of the trust account, (5ut of the 
Consolidated Revenue Fund, stich mone^^s as the Governor- General 
thinks necessarj’' for the purposes of the appropriation. 

This Act was superseded b\" the Surplus Revenue Act 1909, 
which, in its turn was superseded by the Surplus Revenue Act 
1910 which federalized income and expenditure and provided for 
a subskty at the rate of 25s. per head of its population being granted 
to the States for 10 3 ^ears thereafter. 

U62. ‘'GOODS IMPORTED INTO A STATE.” 

It has been held that in the period between the establishment 
of the Commonwealth and the imposition of uniform customs 
duties, the State of Tasmania was not entitled, under the Constitu- 
tion, to be credited with duties of customs collected b}" the Com- 
monwealth ill the State of Victoria on goods imported into Victoria 
and passing after the latter date therefrom into the State of Tas- 
mania for consumption. It was held, also, for a similar reason, 
that the State of Tasmania was not entitled under the Constitution 
to be credited with duties of excise paid on goods produced in Vic- 
toria between the same dates and glassing after the latter date 
therefrom into the State of Tasmania for consumption. Section 
93 (l.) of the Constitution applies only to goods imported after the 
imposition of uniform duties of customs, and not of goods imported 
before that time : Tasmania v. The Com7non wealth and titaie of 
Victoria, (1903) 1 C.L.R., 330. 

§ 163. " CREDIT REVENUE AND DEBIT EXPENDITURE.” 

Retiring Pensions and Allowances. 

An officer of a department of the public service of New South 
Wales who, on the transfer of the department to the Commonwealth, 
was retained in the service of the Commonwealth, was afterwards 
called upon to retire under the provisions of section 65 of the Com- 
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monwealth Public Service Act 1902, and so became entitled by 
virtue of section 84 of the Constitution to a gratuity" calculated in 
accordance with the scale provided by the New South Wales Public- 
Service Act 1895, section 60, sub- section (ii.). It was held by the 
High Court that the discretion conferred by the New" South Wales 
Act, section 60 (ii.), as to the amount of the gratuity was vested in 
the Governor- General by virtue of section 70 of the Constitution. 
It was further held that the gratuity, having been paid by the 
Commonwealth, was expenditure “ incurred solely for the main- 
tenance or continuance, as at the time of transfer of the depart- 
ment, within the meaning of section sub-section (ii.) {a) of the 
Constitution, and w^as, therefore, by virtue of that sub-section 
and section 93 of the Constitution, wholly chargeable against the 
State : New South Wales v. The Commonwealth, (1908) 6 C.L.R., 215. 

Distribution of surplus. 

94. After five years from the imposition of uniform 
duties of customs, the Parliament may provide, on 
such basis as it deems fair, for the monthly payment to 
the several States of all surplus^®^ revenue of the 
Commonwealth. 

§164. SURPLUS EEVEKUE,” 

Distribution of Surplus. 

The Commonwealth Parliament has authority to appropriate 
money out of the consolidated revenue for a specific purpose, and 
money so appropriated, although not 3mt actually disbursed, is 
“ expenditure ’’ within the meaning of section 89 of the Constitu- 
tion, and cannot form part of the surplus revenue ” distributable 
among the States under section 94 until the actual disbursement 
of it for that purpose is no longer lawful or no longer thought nece>s- 
sary by the Government. 

It was therefore held by the High Court that the sums appro- 
priated by the Old-age Pensions Appropriation Act 1908 and the 
Coast Defence Appropriation Act 1908, were properly deducted 
from the revenue for the financial \^ear in which the appropriations 
were made in order to ascertain the “ surplus revenue " payable to 
the States in respect of that year under section 94 of the Constitu- 
tion and section 4 of Surplus Revenue Act 1908 ■ New South Wales 
V, The Commonwealth, (1908) 7 C.L.R., 179. 
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This was an action brought in the High Court by the State 
of New South Wales against the Commonwealth to recover from 
the defendants the sum of £160,000, which sum the plaintiifs claimed 
as moneys payable to the State by the Commonwealth as surplus 
revenues of the Commonwealth for the month of June 1908. On 
3rd June 1908 the Treasurer of the Commonwealth, under the 
provisions of section 62a of the Audit Acts 1901-1906, established 
a trust account known as the “ Harbour and Coastal Defence (Naval) 
Account and defined the purpose of such Trust AccSunt to be 
the pa^mient of the cost of the harbour and coastal defence of the 
Commonwealth. On 3rd June 1908, the Treasurer under the 
provisions of section 62a of the Audit Acts 1901-1906, also estab- 
lished a trust account knowm as the ‘‘ Invalid and Old-age Pensions 
Fund/’ and defined the purpose of such trust account to be the 
payment of invalid and old-age pensions. 

In the month of June 1908, the Parliament of the Commonwealth 
passed the Coast Defence xA.ppropriation Act 1908, b}^ which the 
sum of £250,000 was appropriated out of the Consolidated He venue 
Fund for the purposes of the aforesaid Harbour and Coastal Defence 
(Naval) Account. This Act came into force on 10th June 1908. 
In June 1908 the Parliament of the Commonwealth passed the 
Old-age Pensions Appropriation Act 1908, by which the sum of 
£750,000 w’as appropriated out of the Consolidated Revenue Fund 
for the purposes of the aforesaid Invalid and Old-age Pensions Fund. 
This Act came into force on 10th June 1908. In June 1908 the 
Parliament of the Commonwealth passed the Invalids and Old-age 
Pensions Act 1908. This Act was assented to by the Governor 
General in the King’s name on 10th June 1908. In June 1908 the 
Parliament of the Commonwealth passed the Surplus Revenue Act 
1908. This Act came into force on 13th June 1908. 

In the month of June 1908, after the passing of the aforesaid 
Acts, the Treasurer, purporting to act under and in accordance 
with the said Acts, paid to the credit of the Harbour and Coastal 
Defence (Naval) Account the sum of £250,000, and to the credit of 
the Invalid and Old-age Pensions Fund the sum of £182,000 ; aii<l 
debited these sums against the States on the ground that the same 
formed portion of the expenditure of the Commonwealth within 
the meaning of the Surplus Revenue Act 1908. The proportion of 
these amounts debited to New South ’Wales \vas £160,000, and the 
])alauce pa^'able and paid to the said State "was thereb}' reduceil 
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by that sum. No payment had at the time of the action been made 
or, save as aforesaid, authorized, nor had any obligation been in- 
curred to make any out of the said sum of £250,000 so 

appropriated as aforesaid to the said Harbour and Coastal Defence 
(Naval) Account. 

The question for the opinion of the Court was whether the said 
sum of £160,000 could be lavdully deducted from the balance pay- 
able to thq State of New South Wales. 

The Chief Justice (Sir Samuel Griffith) : — '' I agree that the 
word ' surplus ' in section 94 must be interpreted with reference 
to section 89, and that the surplus is the same thing as the aggregate 
amount of the balances which are required to be returned monthly 
to the States — no more and no less. The word ' expenditure ' does 
not necessarily mean disbursements actually made, although that 
is its meaning in some contexts. But, when it is used in a direction 
as to the mode of making up accounts for the puriiose of striking a 
balance, it may have a wider meaning. The real question for deter- 
mination is, in my opinion : What is the meaning of the words 
' balance ’ and ‘ surplus ’ as used in sections 89 and 94. In a trans- 
action between principal and agent, if the agent were required to 
pay over monthly to his principal all moneys collected for him after 
deducting disbursements made on the principafs behalf, I agree 
that the agent could only bring into account actual disbursements 
made bj" him in the course of the month. But, just as in the con- 
struction of a specification for a patent it is necessary to ascertain the 
subject matter and the sense in which the words used would be under- 
stood by persons conversant with it, so it is in the construction of a 
federal Constitutioxi which regulates the relations between the Federal 
Government and the Governments of the States. These are by 
no means the same as those of principal and agent. Used in this 
connection, the word ' surplus ' itself connotes some period of time 
over which the transactions which are to result in a surplus are to 
extend. The word is one commonly used in relation to public 
finance, and always as connoting such a period — often called the 
‘financial year.' This must be so from the nature of the case, 
since the operations of government are continuous and extend over 
long periods. The revenue is not collected, nor are disbursements 
made, in equal amounts from day to day, or from month to month. 
Thus it must happen that in one month the receipts largely exceed 
the disbursements, while in another the disbursements exceed the 
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receipts. The word ‘ surplus/ used in such a connection, must there- 
fore he read in a sense which recognizes this condition and gives 
effect to it. And, since the divisible surplus under section 89 is 
made up of the aggregate of the balances paj^able month by month 
to the States, it follows that the balances themselves must be so 
calculated that the aggregate shall not exceed the amount of the 
surplus itself. It follows that, until the time has arrived at which 
the actual surplus is known, the calculation can only be approximate. 
For these reasons it is impossible to hold that the balances are to 
be finally struck as of the last day of every month. The plaintiffs 
rested their whole case upon this contention, which is, in my judg- 
ment, untenable. It follows that, if a sum of money is la\vfuly 
appropriated out of the Consolidated Revenue for a specific purpose, 
that sum cannot be regarded as forming part of a surplus until the 
expenditure of it is no longer lawful or no longer thought necessary 
by the Government ” : 7 C.L.R., at pp. 189-191. 

Mr. Justice O’Connor said : — It is no doubt the right of 
the States under section 94 to have returned to them every month 
all revenue of the Commonwealth which remains after providing 
for Commonwealth expenditure. But the Commonwealth is entitled 
in accoi'dance with well-recognized methods of public finance to 
accumulate revenue to be paid out later in the execution of some 
Common •wealth power. When moneys are duly appropriated out 
of the Consolidated Revenue and allotted for such special purpose 
they may be treated in the ascertainment of surplus revenue as 
Commonwealth expenditure. But if the moneys are for an^^ reason 
not expended and go back into the Consolidated Revenue they 
must again he brought into the account between the Commonwealth 
and the States, and the debit readjusted. I am, therefore, of 
opinion that the Commonwealth is entitled under the powers con- 
ferred by the Constitution to charge against the States as Common- 
wealth expenditure the amounts paid out of the Consolidated Revenue 
under special appropriation into the two funds mentioned in the 
special case ” : id., p. 199. 

Mr. Justice Isaacs said : — '' If the Surplus Revenue Act 1908 
is valid the sum of £160,000 claimed by the State of New South Wales 
has been lawfully deducted by the Commonwealth. That Act 
cannot in any view of the effect of section 94 of the Constitution he 
invalid unless it purports to authorize the Commonwealth to deduct 
that which is ' surplixs revenue ’ within the meaning of section 94. 
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To determine that point we must go back to section 81 of the Con- 
stitution, which I take to be the governing provision upon the 
question ” : id., p. 200. 

“ So long as any purpose of an appropriation remains unfilled 
but still existent and awaiting performance, it appears to me a 
hopeless contention that money which stands ‘ appropriated ’ for 
that purpose, and therefore unavailable for any other Common- 
wealth purpose, is yet money which not only ma}^, but in such cir- 
cumstanced a,s the present, must, be diverted from the Common- 
wealth altogether and paid over irrevocably to the States. Such 
money cannot, as it seems to me, be regarded as ‘ surplus revenue.’ 
Surplus revenue means free revenue, that is, not marked out by 
Parliament as required the Commonwealth for earring out pui’- 
poses lawfully resolved upon ” : 7 C.L.R., at pp. 199-200. 

Mr. Justice Higgins said : — “ In this action the State of New 
vSouth Wales claims, in effect, that the several States are entitled 
to receive month by month, from the Commonwealth the whole of 
the revenue collected by the Commonwealth that has not been 
actually expended by the Commonwealth — that has not been 
applied in actual paymeiit by the Commonwealth. If this claim 
is right, the Commonwealth Parliament has no power to provide 
cut of its revenue in fat months for expenditure which it forsees 
in the near future — say for naval defence, or for financial assistance 
to a State (under section 96 of the Constitution) ; and the powder of 
the Commonwealth Treasurer in makiug financial arrangements 
must be grievously crippled. But if such is the meaning of the 
Constitution, it is our duty to give efiect to it ” : 7 C.L.R., at p. 203. 

Customs duties of Western Australia. 

96. notwithstanding anything in this Constitution, 
the Parliament^® of the State of Western Australia, 
if that State be an Original State, may, during the first 
five years after the imposition of uniform duties of 
customs, impose duties of customs on goods passing into 
that State and not originally imported from beyond the 
limits of the Commonwealth ; and such duties shall be 
collected by the Commonwealth. 

But any duty so imposed on any goods shall not 
-exceed during the first of such years the duty charge- 
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able on the goods under the law of Western Australia 
in force at the imposition of uniform duties, and shall 
not exceed during the second, third, fourth, and fifth 
of such 3'ears respectively, four-fifths, three-fifths, two- 
fifths, and one-fifth of such latter duty, and all duties 
imposed under this section sliall cease at the expiration 
of the fifth j^'ear after the imposition of uniform duties. 

If at any time during the five years the duty on 
an}?' goods under this section is higher than the duty 
imposed bv the Commonwealth on the importation of 
the like goods, then such higher duty shall be collected 
on the goods when imported into Western Australia 
from beyond the limits of the Commonwealth. 

§165. “PARLIAMENT OP WESTERN AUSTRALIA . . . . 

MAY IMPOSE DUTIES.” 

LEGISLATION. 

Customs Act 1901, Section 169. 

If the Parliament of the State of Western Australia in exercise 
of the power conferred by the Constitution imposes duties of customs 
on goods passing into that State, then, whilst such duties are so 
imposed drawback may be allowed in the State m which import 
duty has been paid in respect of any such goods as if exported. 

In pursuance of the powers conferred by section 95 of the 
Constitution, the Parliament of Western Australia passed the 


followmg Acts : — 


Title. 

Year and Number. 

All Act to impose certain customs duties 
subject to the provisions of the Commonwealth 
of Australia Constitution Act. 

64 Viet. No. 14. 

An Act to impose certain customs duties 
in accordance with the provisions of the Com- 
monwealth of Australia Constitution Act. 

1 Edw. Vn. No. 3. 


Inter-State Trade. 

The power of the Legislature of Western Australia under 
section 95 of the Constitution to tax goods by way of customs 
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duties was, while it lasted, as unfettered, so far as regards the descrip- 
tion of goods to be taxed, as it was before the establishment of the 
Commonwealth ; but the duties, as prescribed by that Legislature 
did not attach, by virtue of the Western Auvstralia Tariff Act, to 
goods which are imported from beyond the limits of the Common- 
wealth. The imposition of duties on foreign goods was within the 
exclusive authority of the Parliament of the Commonwealth. 
The third paragraph of section 95 of the Constitution was to be read 
as a governing enactment qualifying the construction of every 
Federal Tariff. Its effect was that if the rates imposed b^^ the 
Western Australian TariJff on any goods of Australian origin were 
higher than the rates prescribed by the Federal Tariff upon the 
importation of like goods, that Tariff is to be read in Western Aus- 
tralia as if the higher rate were prescribed by it. The taxation of 
foreign goods was therefore the Act of Parliament of the Common- 
wealth, and not of the Parliament of Western Australia. The 
expression like goods ’’ in section 95 is merely a term of comparison ; 
it includes such goods of non- Australian origin as are of the same 
description as the goods mentioned in the Western Australian 
Tariff, and is not limited to goods of a class which is presently of 
Australian origin : Murray c& Co, v. Collector of Customs, (1903) 
1 C.L.R., at p. 25. 

Financial assistance to States. 

96. During a period of ten years after tke establish- 
ment of the Commonwealth and thereafter until the 
Parliament otherwise provides, the Parliament maj^ 
grant financial assistance^®® to any State on such terms 
and conditions as the Parliament thinks fit. 

§166. “FINANCIAL ASSISTANCE TO THE STATES.” 

LEGISLATION. 

Surplus Revenue Act 1910, Section 5. 

The Tasmanian Grant Act 1912. 

The Commonwealth Budget 1913. 

Western Australia. 

Under the provisions of the Surplus Revenue Act 1910, section 
5, provision was made that during the period of ten years beginning 
1st July 1910, the Commonwealth should pay to the State of Wes- 
tern Australia, by monthly instalments, an annuaPsum which in 
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the first year should be £250,000 and in each subsequent year should 
be progressively diminished by the sum of £10,000. One half of 
the amount of the payments so made was debited to all the States, 
inciiiding thc^ State of Western Australia, in proportion to the 
number of their peo])le and the sum so debited to a State was to 
]>e deducted by the Commonwealth from any amount payable to 
the State under the Surplus Revenue Act. 

The following amounts have been paid to the State of Western 
Australia, under section 5 of the Surplus Revenue Act lOfO : — 


1910-11 

■ £242,222 

1911-12 

232,265 

1912-13 

222,554 

1913-14 

212,751 

1914-15 

203,127 

1915-16 

193,544 

1916-17 

183,974 

1917-18 

174,350 

Total 

£1,664,787 


Tasmania. 

The Tasmanian Grant Act 1912, provided that a sum of £500,000 
was to be set aside to be paid to Tasmania by ten annual instal- 
ments, commencing at £95,000 and progressively diminishing by 
£10,000 until £5,000 is reached. By the Commonwealth Budget, 
1913, a further sum of £400,000 was allotted to Tasmania to be 
paid in nine annual instalments, commencing at £5,000 and pro- 
gressively increasing by £10,000 until the last pa^anent. The 
result has been Commonwealth grants to Tasmania as follows • — 

Financial year 1912-13, £95,000 ; 1913-14, £90,000 ; 1914-15 
£90,000; 1915-16, £90,000 ; 1916-17, £90,000 ; 1917-18, £90, 000— 
Total £545,000. 

Payments of £90,000 each financial year will be made to Tas- 
mania until 1920-21 and one of £85,000 for 1921-22. 

Audit. 

97. Until the Parliament otherwise^**^ provides, the 
laws in force in any Colony which has become or 
becomes a State with respect to the receipt of revenue 
and the expenditure of money on account of the Govern- 

54 


b P, 
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meiit of the Colony, and the review and audit of sncli 
receipt and expenditure, shall applj^ to the receipt of 
revenue and the expenditure of money on account of 
the Commonwealth in the State in the same manner as 
if the Commonwealth, or the Government or an officer 
of the Commonwealth, were mentioned whenever the 
Colony, or the Government or an officer of the Coloiny 
is meuftioned. 

"§167. ‘'UNTIL PARLIAMENT OTHERWISE PROVIDES.” 

LEGISLATION. 

Audit Act 1901. 

By this Act the Governor- General was empowered to appoint 
some x>erson to be Auditor- General of the Commonwealth to hold 
oihce during good behaviour. The Auditor- General may appoint 
State officers or other persons to be his deputies within the States 
and in that capacity to perform certain powers and functions. 
The duties of public accountants are defined, provision is made for 
the collection of public moneys and payment of the same into such 
bank as the Treasurer may direct, to the credit of the Crown. No 
money may be drawn from the Commonwealth public account 
except in the manner pro\nded for in the Act. Provision is made 
for the audit and inspection of accounts and for presentation of 
annual reports to Parliament. Separate accounts are to be kept of 
moneys raised by way of loans and separate accounts for trust funds. 

Amending Audit Act 1906. 

This amending Act provides for the appointment of accounting 
officers instead of public accountants. The '' Guarantee Fund ” is 
defined as the Guarantee Fund established for giiaranteeh" g the 
Commonwealth against loss arising from the fraud or want of 
fidelity of officers. The Treasurer may permit certain accoui ts to 
be paid before being certified. Other clauses relate to unclaimed 
militia pay, debiting expenditure charged to Treasurer’s advance, 
period for auditi g and inspecting accounts, iiovrer to dispense with 
detailed audit in certain special cages, and the Treasurer’s quarterly 
statement of receipt and expenditure. Provision is made for 
establishing a number of trust accounts — such as the Commonwealth 
Ammunition Account, the Small Arms Ammunition Account, the 
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Unclaimed Militia Pay Account, the Naval Agreement Account, 
the Ocean Mail Account, and others, into which accounts money 
appropriated by lan^ may be paid and kept until required for dis- 
tribution and where such mone^^ remains without lapsing into the 
Consolidated Revenue at the end of each financial year. 

Trad© and commerce includes navigation and State railways. 

98. The power of the Parliament to make laws with 
respect to trade and commerce extends to navigation^^^, 
and shipjring, and to railways the property of any 
State. 


§ 168. NAVIGATION AND SHIPPING.” 
LEGISLATION. 

Sea Caekiage of Goods Act 19ct. 

See Notes to Constitution, section 51 (i.), Inter-State and 
External Trade, p. 272. 

Seamen's Comeensation Act 1909-1911. 

See Notes to Corstitiition. section 51 (i.), Tnter-Stato and 
External Trade, p. 275. 

Navigatiox Act, No. 4 of 1913. 

Reser%^ed 24th December 1912. 

Royal assent proclaimed 24th October 1913. 

This Act was j)assed by the Commonwealth Parliament in the 
exercise of ])ower conferred partly by the Constitution, section 98, 
and partly under the j)cwer conferred on Colonial Parliaments 
generally b}^ Imperial legislation in the Merchant Shipjoing Act 
1894, sections 102, 204, 280, 444, 478. 

Application of Act. 

This Act is to be read and construed subject to the Constitu- 
tion, and so as not to exceed the legislative power of the Common- 
wealth, to the intent that where any enactment thereof, would, 
but for this si.b- section, have been construed as being in excess 
of that power, it shall nevertheless be a valid enactment to the 
extent to which it is not in excess of that power : s. 2 (2). 
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This Act does not apply to any Australian trade ship, limited 
coast trade ship, or river and bay ship, or her master or crew, unless 
the ship — 

(a) is engaged in trade or commerce with other countries or 
among the States : or 

(^) is on the high seas, or in waters which are used by shijrs 
engaged in trade or commerce with other countries or 
among the States ; or 

(c) is in territorial waters of any territory v'hich is part of 
the Commonwealth : s. 2 (1). 

Exemptions. 

This Act does not apply to ships belonging to the King's Navy, 
or the Nav3" of the Commonwealth or of an^^ British possession, or 
to the navy of any foreign government : s. 3. 

Coastal Trade. 

A ship is deemed to be engaged in the coasting trade, if she 
takes on board passengers or cargo at any port in a State, or a 
territory which is part of the Commonwealth, to be carried to, ajid 
landed at, any other port in the same State or Territory or in any 
other State or other such Territory. A ship is not deemed to be 
engaged in the coasting trade by reason of the fact that she carries 
passengers who hold through tickets or cargo consigned on a through 
bOl of lading to or from a port beyond Australia and Commonwealth 
Territories and which is not transhipped to or from any ship trading 
exclusively in Australian waters : s. 7. 

Certificated Officers. 

If a ship registered in Australia or engaged in the coasting 
trade goes to sea without a duly certificated master and officers, 
according to the scale set out in the Schedule I., or as prescribed, 
the master and owner of the ship shall be guilty of an offence r 
s. 14 (1). 

Certificates of competency shall be granted in accordance with 
the Act for each of the following grades of officers : — master ; first 
mate ; second mate ; engineers — ^first class, second class, first class 
coast engineer, second class coast engineer, third class coast engineer : 
s. 15 (1). 
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British Nationality and English Language. 

No person shall engage or go to sea as an officer, in any ship 
registered in Australia or engaged iiiAhe coasting trade, who is 
not a British subject ; and thoroughly conversant with the English 
langiias'e : s. 26. 

Supplying Seamen. 

No person, other than a superintendent, a seamen’s inspector, 
or the owner, master, mate, or engineer of a ship shall engage or 
supply" a seamen or apprentice to he entered on board the ship : 
s. 29 (1). 

Apprentices. 

All indentures of apprenticeship) to the sea service made in 
Australia shall be in the prescribed form, and shall be executed by 
the parties thereto hi the piresencc of a superintendent . s. 34. 

Rating of Seamen. 

A seaman shall not be entitled to the rating of A.B. (an able- 
bodied seaman) unless he has served at sea for at least three years 
before the mast or as an ap)pentice and is eighteen years of age, 
but empiloyment in limited coast-trade ships under thirty tons 
shall only count as sea service up) to the rieriod of two years of that 
employment : but any seaman who has been lawfully rated as AB., 
before the commencement of this Act continues to he entitled to 
be so rated : s. 39 (1). 

A seaman shall not he entitled to the rating of O.S. (an ordinaiy 
seaman) unless he has served at sea for at least one year before the 
mast or as an apprentice and is seventeen years of a,ge * s. 39 (2). 

The Crew. 

Every ship3 registered in Australia, and every other shi]) (British 
or foreign) engaged in the coasting trade, shall carry as crew the 
number and descrip)tion of p)ersons sp)ecified m the scales set out in 
Schedule II. , or porescribed, or specified for the ship by the Minister, 
after advice from the Marine Council to be appDointed under the 
Act : but the Minister may exempt any ships from the opieration of 
this section in regard to boys or apprentices : s. 43. 

The Agreement. 

The master of a ship^, other than a limited coast- trade ship> 
of less than fifty tons gross registered tonnage or a river and bay 
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ship, who engages any seaman in Australia, shall enter into an 
agreement with him in the prescribed form, in the presence of the 
super iiitendent . s 46 (1) 

Obligation as to Seaworthiness. 

In every contract of service, between the owner of a ship and 
the master, or betw^een the oAvner or master and any seaman or 
apprentice, and in every instrument of apprenticeship relating to 
the sea, there shall be implied, notwithstanding aii}^ agreemejit to 
the contrary, an obligation on the owmer of the ship tha,t the owmer 
and the master, and every agent charged with loading the shi]^ 
or preparing her for sea or sending her to sea, shall use all reason- 
able means to ensure the seaworthiness of the ship for the voyage 
at the time when the voyage begins, and to keex^ her in seaworthy’' 
condition for the voyage during the voyage : s. 59. 

Discharge o! Seaman. 

When a seaman is discharged from any ship (exc(p3t a limited 
coast- trade ship) the master shall sign and give the seaman, in tho 
presence of the superintendent, a discharge in the prescribed form : 
s. 61 (1). 

Seamen’s Wages. 

An agreement made in Australia shall not contain any stipula- 
tion for the payment in advance, to an,y seaman or other person, 
of the wages or any portion thereof. No shipowner, master, or 
other person, shall pay or agree to pay any w^ages in advance to or 
on account of any seaman engaged in Australia : s. 69 (1) (2). 

Allotment Notes. 

A seaman engaged in Australia on a foreign- going ship for a 
voyage calculated to exceed two months may, before the com- 
mencement of the voyage, make stipulations, subject to the approval 
of the superintendent as to terms and conditions, for the allotment, 
during his absence, by means of an allotment note (a) to his grand- 
parents, parents, w^ife, brothers, sisters, children, or grand- children, 
or any of them ; or (6) to a savings hank, or any portion of the 
wages he may earn on the voyage : s. 70 (1). 

Payment of Wages. 

When a seaman is discharged before a superintendent, the 
master or owmer of the ship shall pay his wages through or in the 
X^resence of a sux)erintendent : s. 75. 
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Account o£ Wages. 

Every master shall, before discharging a seaman, deliver to 
him at the time ])rescribed a full and true account, in the prescribed 
form, of his wages, and of all deductions to be made therefrom on 
any account whatever : s. 76 ( 1 ). 

Wages and Provisions. 

A seaman's right to wages and provisions shall be taken to 
begin either at the time at which he commences work, 6y at the 
time specified in the agreement for his commencement of work or 
presence on board, ’whichever first happens : s. 82. 

Eecovering Wages. 

The Supreme Court of an 3 " State, and any Court haivhig Admir- 
alty jurisdiction, and any Court having civil jurisdiction in respeci 
of the amount of the claim, shall have jurisdiction to try and dete}'- 
mine the following causes : — an 3 ^ claim by or on behalf of a seaman 
of a ship for w’agcs earned by him on board the ship ’whether under 
a special contract or otherwise ; an^’’ claim by or on behalf of the 
master of a ship for wages earned by him on board the ship, and for 
(lisburseinonts made by him on account of the ship : s. 91 (1). 

Where aiyy sum not exceeding £50 is due for wages to an^^ 
seaman or api 3 rentice, he, or a person did}" authorized on his behalf 
ma}" sue for and recover it with costs in a Count}" Court, District 
Court, or Local Court of a State or a Court of summary jurisdic- 
tion : s. 92 (1). 

Discipline. 

An}" master, seaman, or a 2 ’)prentice wiio by wilful breach of 
duty or by neglect of duty, or by reason of drunkenness (a) does 
by any act tending to the immediate loss, destruction, or serious 
damage of the ship or cargo, or tending iminediately to endanger 
the life or limb of a person belonging to or on board the ship ; or 
(M fails to do any lawful act proper and requisite to be done by him 
for preserving the ship or cargo from immediate loss, destruction, 
or serious damage, or for preserving any person belonging to or on 
board the ship from immediate danger to life and limb, shall be 
guilty of an indictable offence : s. 99. 

Bad Provisions or Water. 

If three or more of the crew of a ship consider that their pro- 
visions or water are of bad quality, or deficient in quantity, they 
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may complain thereof to a superintendent, who shall examine the 
provisions and water or cause them to be examined : s. ilG (1). 

On every ship registered in Australia or engaged in the coasting 
trade in either of the following cases, namely {a) if during a voyage 
the allowance of any of the provisions required by the prescribed 
scale is reduced ; or (6) if it is shown that any of the provisions 
are or have during the voyage been of bad quality, the seaman 
shall receive compensation for that reduction or bad qiiaiity, 
according to the time of its continuance * s. 118 (1). 

Health. 

The Minister may appoint any person legally qualified as a 
medical practitioner in any State to be a medical insx3ector of seamen, 
and may fix his remuneration. A medical inspector of seamen 
shall on application by the owner or master of a shij), or by the 
superintendent, examine any seaman applying for employment or 
employed in that shij), and give to the superintendent a report 
luider his hand stating whether the seaman is in a fit state for duty 
at sea, and a copy of the report shall be given to the master or owner : 
s. 123 (1) (2) (3). 

Medical Attendance. 

If the master or a seaman or apprentice belonging to a ship 
receives any hurt or injury or contracts disease in the service of 
the ship ; or suffers from any illness (not being venereal disease, 
or an illness due to his own wilful act or default, or to his own mis- 
behaviour), the expense of providing the necessary surgical and 
medical advice, attendance, and medicine, and als5 the expense of 
the maintenaiice of the master, seaman or apprentice until he is 
cured, or dies, or is brought or taken back, if shipped in the King’s 
dominions, to the port at which he was shipped, and of his convey- 
ance thither, and in case of death the expense (if any) of his burial, 
shall be defrayed by the owner of the ship, without any deduction 
therefore from his wages : s. 127 (1). 

Accommodation, 

The owner of every steamship registered in Australia, or engaged 
in the coasting trade, shall make provision to the satisfaction of 
the medical inspector or the prescribed official for the adequate 
ventilation of the officers’ rooms, engine-room and stokehole ; 
and provide for each officer, up to at least four, a separate room 
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having a cubic* content ol not less than one hundred and eighty 
feet, and having a separate entrance to the deck, and not opening 
directly into the engine-room ; ov in the case of limited coast-trade 
steamships of less than 300 tons gross registered tonnage, x^rovide 
for each two officers a separate room, having a cubic content of 
not less than three hundred and fifty cubic feet, and having a separate 
entrance to tlie deck, and not opening directly into the engine-room, 
or in the case of river and bay shijns, j)rovide for the officers such 
accommodation as is prescribed : s. 1 35. 

Every place in a shi^) registered in Australia or engaged in the 
coasting trade, wdiich is approx)riated to the berthing accommodation 
of seamen oi* ax:>prenticcs. shall have specified accommodation : 
s. 136 (1). 

Protection of Seamen. 

Any seaman or apprentice may demand x>^™ission to go 
ashore at a convenient time in order to consnit a superintendent or 
justice, or to take legal ]>roceedings against the master or any officer 
of his ship. No master or officer, knowing that an}' seaman is 
desirous of going ashore foi* any such x)urpose, shall prevent his 
going or unreasonably refuse him leave : s. 130 (1) (2). 

Property of Deceased Seaman. 

If a seaman or apprentice belonging to any shix), the voyage of 
which is to termmate in Australia, dies during that voyage, the 
master of the ship shall take charge of any money and effects 
belonging to the seaman or apprentice -which are on board the shij). 
The master shall ento in the official log-book the prescribed par- 
ticulars : s. 150 (1) (3). 

Wills of Deceased Seaman. 

Where a deceased seaman or apprentice has left a will, the 
Minister may refuse to pay or deliver the above-mentioned residue — 
if the "will was made on board ship — to any person claiming under 
the will, unless the "will is in writing, and is signed or aclmowledged 
by the testator in the presence of, and is attested by, the master 
or first mate or only mate of the ship ; and if the will "v^as not made 
on board ship — to any person claiming under the will, and not 
being related to the testator by blood or marriage, unless the will 
is in writing and is signed or acknowledged by the testator in the 
X)resence of and is attested by two witnesses, one of whom is a suiter- 
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intendent, or is a minister ol religion officiating in the place in which 
the will is made, or is a justice, or, where there are no such person 
a British Consul, or officer of customs : s. 157 (1). 

Relief to Seamen’s Families. 

Where, during the absence of any seaman on a voyage, his 
wife, or an^:^ of his children or step- children, obtains relief from any 
public institution for the relief of destitute persons in Australia, 
that institution shall be entitled to be reimbursed, out of the wages 
of the seaman earned durh g the voyage, any sums properly expended 
during his absence in the maintenance of those members of his 
famil^^ so that the sums do not exceed certain j)roportions of his 
wages : s. IGl (1), 

The Log. 

An official log in the prescribed form shall be ke];)t in every 
ship other than a limited coast-trade ship of less than fifty tons 
gross registered tonnage or a river and hay ship : s. 171 (1). 

Foreign Seaman. 

If auy foreign seaman is absent from his duty without leave 
whilst his ship is within Australia, any justice upon complaint on 
oath may issue his warrant for the apprehension of the seaman, and 
thereupon may, at the request of the Consul of ijae country to which 
the ship belongs, and on proof of the absence without leave, order 
the seaman to be convej^ed on board the ship, or delivered to the 
master or mate of the ship, or to the owner of the shii3 or his agent, 
to be so conveyed : s. 178. 

Steam-ships. 

Every steam-ship shall be surveyed once at least in ever}^ twelve 
months by the prescribed surveyor. A surveyor, after making a 
survey of a steam- ship, shall furnish a report thereof, in the pre- 
scribed form, to the Minister : s. 193, s. 194 (1). 

Water-tight Partitions. 

All steam- ships registered in Australia or engaged in the coast- 
ing trade shall, if required, be divided by watei’-tight partitions, 
and have water-tight false bottoms, as prescribed • s. 206 (1). 

Unseaworthy Ships. 

A ship shall not be deemed seaworthy under this Act unless 
she is in a fit state as to condition of hull and equipment, boilers 
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and machinery, »sto\v age of ballast or cargo, number and qualifica- 
tions of crew including officers, and in ever}" other respect, to 
encounter the ordinary perils of the voyage then entered upon ; 
and she is not overloaded . s. 207. 

Life-saving Appliances. 

The ])rescribed life-saving appliances shall be carried by ships, 
and shall be used and kept available for use as prescribed : s. 215 (1). 

Deck and Load Liners. 

Every ship shall be permanently and conspicuously marked 
with lines, in this Act called deck-lines and load-lines : s. 218 (1). 

Signals of Distress. 

The master of a ship shall not take her to sea unless she is duly 
furnished vitl) the prescribed signals of distress : s. 228. 

Compasses. 

The (compasses of every sea- going ship must, excei^t as pre- 
scribed, be properly adjusted by an adjuster of compasses licensed 
in the prescri])ed manner : s. 232 (1). 

Boat Drill. 

The master of every ship registered in Australia or engaged 
in the coasting trade shall exercise his crew in boat drill in such 
manner, and at ^neh intervals, as are x^rescribed ; and shall enter 
full particulars of each drill in his official log-book : s. 235. 

Anchors, Cables, and Gear. 

All anchors and chain cables, exceeding in weight one hundred 
and sixty- eight fpjo^nids, for use on British shqos, and ail gear used 
for leading or discharging cargo into or from any British ship regis- 
tered in Australia or engaged in the coasting trade (whether so used 
on the ship or not) shall be tested, proved, and marked in the manner 
jwescribed * s. 236. 

Dangerous Goods. 

No x^erson shall send by or carry in any ship any dangerous 
goods, unless the clescrix^tion of the goods, and the name and address 
of the sender and consignee, are distinctly marked on the outside of 
the x>ackage containing them ; and notice in writing (in addition to 
ordinary shipping documents) of the description of the goods has 
been given to the owner or master of the ship, at or before the time 
of carrying or sending the goods to be shipped : s. 249. 
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Lights and Signals. 

The Governor- General may make rules for the prevention of 
collisions at sea, and for prescribing what lights and signals are to 
be used by ships : s. 258 (1). 

Report of Accidents. 

The owner or master of any ship which, during her voyage to 
any port in Australia, or when within the limits of Australian or 
the territoiual waters thereof has sustained or caused any accident 
occasioning loss of life or any serious injury to any person ; or has 
received any damage likely to render her unseaworthy, or her boilers 
or machinery inefficient, shall report the same within twent 3 '-four 
hours after the happening of the event, or after her next arrival at 
atiy port in Australia, to the person and in the form prescribed : 
s. 268. 

Passengers. 

The regulations may, in regard to ships engaged in the coasting 
trade, prescribe any matters or things necessary or convenient for 
regulating the carriage of passengers generally : s. 270. 

Hospital Accommodation. 

Every foreign-going ship trading regularly with the Common- 
wealth ; or Australian- trade ship on a voyage between consecutive 
X3orts which exceeds a prescribed distance and having 100 persons 
or more on board, shall be provided with hospital accommodation : 
s. 271 (1). 

Passengers Wrecked. 

If any ship carrying passengers is wrecked, or is disabled and 
unable to proceed on her voyage within a reasonable time, whilst 
on her voyage from one part to another in Australia ; or any ship 
carrying passengers coming from any port outside Australia is 
wrecked on the coast of Australia, the owner or master shall cause 
the passengers to be taken on to their destination, and shall defray 
their maintenance until so taken on ; if any passenger is tendered 
and accepts the return of the j>assage money paid by him, such 
liability shall cease : s. 272. 

Right of Action by Passenger. 

Nothing in this Part of this x4ct shall take away or abridge any 
right of action which may accrue to a passenger in any ship, or to 
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a>n.y other person, in respect of the breach or non- performance of 
any contract made between or oii behalf of the passenger or other 
person and the master, charterer, or owner of the ship, or his agent : 
s. 27(1 

The Coasting Trade. 

No ship shall engage iti the coasting trade unless licensed to 
do so . s. 288 (1). 

Wages. 

Every seaman emj)loyed on a ship engaged in any part of the 
coasting trade shall, subject to any lawful deductions, be entitled 
to and shall be paid, for the period dining which the ship is so 
engaged, wages at the current rates ruling in Australia for seamen 
employed in that part of the coasting trade, and may sue for and 
recover those wages. In the case of ships tradirg to places beyond 
Australia, the wages to which a seaman is entitled under this section 
shall ])e paid before the departure of the ship from Australia, and 
the master shall produce to the satisfaction of the Collector at the 
last ]Jort of departure in Australia evidence of their payment : 
s. 289 (1) (2). 

If the seamen employed on any British ship were not engaged 
in Australia, the master shall, before the shix") engages in the coas1> 
ing trade, make and sign, before a superintendent, a memorandum’ 
on the agreement specifying the wages to be paid to the seamen 
whilst the ship engages hi the coasting trade, and that memorandum, 
when countersigned h^^ a superintendent, shall have effect as an 
agreement between the master and those seamen : s. 290 (1). 

Where under the original agreement a seaman is entitled to 
paid at a higher rate of wages than the rate ruling in Australia for 
seamen in a corresi^oiiding rating, nothing in this section shall 
affect his right to such higher rate during the engagement of the 
ship in the coasting trade : s. 290 (2). 

No provision in any agreement, whether made in or out of 
x4.ustralia, shall be taken to limit or prejudice the rights of any 
seaman under this Part of this Act : s. 291 (1). 

An award of the Commonwealth Court of Conciliation and 
Arbitration which is binding on or applicable to seamen employed 
in the coasting trade, or a certificate of a Registrar or Deputy Regis- 
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trar of that Court, certifying what are the rates of, w'ages ruling in 
Australia for seamen employed in any part of the coasting trade, 
shall he prima facie evidence of those rates of wages • s. 292. 

Pilots and Pilotage. 

The Governor- General may proclaim the ports at which the 
employment of a pilot shall be compulsory. At any such i>ort the 
pilotage shall be performed by a pilot in the public service of the 
Commonwealth : s. 330 (1) (2). 

Jurisdiction. 

Eor the purpose of giving jurisdiction under this Act, every 
offence shall be deemed to have been committed, and every cause 
of complaint to have arisen, either — (a) in the ]3lace in which it 
actually was committed or arose ; or (6) in any i3iace in which the 
offender or person complained against is : s. 378. 

Where any district within which any Court has jurisdiction 
is situate on the sea coast, or abuts on or projects into any navigable 
water, the Court shall have jurisdiction over any vessel beii g on 
or lying or passing off that coast, or being in or near that navigable 
water, and over all persons thereon or belonging thereto, in the 
same manner as if the vessel or persons were within the limits of 
the original jurisdiction of the Court : s. 380 (1). 

Where any person — (a) being a British subject, is charged 
with having committed an offence on board a British ship on the 
high seas or in a foreign port or harbour, or on board a foreign ship 
to which he does not belong ; or (6) not being a British subject, is 
charged with having committed an offence on board a British ship 
on the high seas, and that person is found -within the jurisdiction 
of any Court in Australia which would have had cognizance of the 
offence ff it had been committed on board a British ship within 
the limits of its ordinary jurisdiction, that Court should have 
jurisdiction to try the offence as if it had been so committed : s. 381. 

Any offence against property or person committed in or at 
any place either ashore or afloat, out of the King’s dominions, by 
a master, seaman, or apprentice who at the time when the offence 
is committed is, or within three months previously has been, em- 
ployed in any British ship, shall be deemed to be an offence of the 
.same nature, and he liable to the same punishment, and be inquired 
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of, heard, tried, determined, and adjudged, in the same manner 
and by the sahie Court and in the same place, as if the offence had 
been comniitted within Australia : s. 382. 

Power to detain Foreign Ship. 

Whenever any injur}^ has, in any part of the world, been caused 
to any property belonging to the King or the Commonwealth or 
any State, or to any of His Majesty’s subjects, any foreign ship ; 
and that any time thereafter that ship is found in any port of Aus- 
tralia or within three miles of the coast thereof, a Justice of the 
High Court or a Judge of the Supreme Court of a State may, upon 
being sliovvn to him by any person applying suminariij^ tlia,t the 
injury was probably caused bj- the misconduct or want of skill of 
the master or crew of the ship, issue an order directed to any officer 
of customs or other official named in the order, requiring him to 
detain the ship until such time as the owner, master, or consignee 
thereof has — (i.) made satisfaction in respect of the injury, or (ii.) 
given security : s. 383 (1). 


Australian Flag. 

The red ensign usually worn by British merchant ships defaced 
as follows, namely : — In the centre of the low'er canton next the 
staff, and pointing direct to the centre of the St. George's Cross in 
the Union Jack in the upper canton next the staff, a white seven- 
pointed star, indicating the six federal States of Australia and the 
Territories of the Commonwealth, and in the fly five smaller white 
stars, representing the Southern Cross, is hereby declared to be the 
proper colours for all merchant ships registered in Australia, 
except in the case of any ship for the time being allowed to wear 
any other national colours in pursuance of a warrant from the King 
or from the Admiralty : s. 406. 

River Murray WAters Act 1915. 

Object o! Act. 

The object of this Act was to ratify and provide for carrying 
out with modifications an agreement entered into between the 
Prime Minister of the Commonwealth and the Premiers of the 
States of New South Wales , Victoria and South Australia, respect- 
ing the River Murray and Lake Victoria and other waters, and for 
other purposes. 
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Inter-State Agreement, 

The agreement was made in September 1914, between the 
Prime Minister of the Commonwealth, the Hon. Joseph Cook of 
the first part and the Premier of New South Wales, the Hon. William 
A. HoLMxiK on behalf of that State of the second part and the 
Premier of the State of Victoria, the Hon. Sir A. J. Peacock, on 
behalf of that State of the third part, and the Premier of the Stat(^ 
of South Australia, the Hon Abchibald Hekev Peake of the 
fourth pa^t. By this agreement certain resolutions were adopted 
with a view to the economical use of the waters of the River 
Murray and its tributaries for irrigation and navigation and to the 
reconciling of the interests of the Commonwee.lth and the riparian 
States. 

Storage Weirs and Locks. 

The contracting parties agreed to submit such agreement for 
the ratification of their respective Parliaments. The works pro- 
vided for under the agreement were as follows : — 

(i.) the provision of a system of storage at Ciimberoona or 
some other suitable site or sites on the Upper River 
Murray to be approved of by the Commission (herein- 
after referred to as the “ Ujoper Murray Storage ; 

(ii.) the provision of a system of storage at Lake Victoria : 

fiii.) the construction of weirs and locks in the course of the 
River Murray from its mouth to Echuca ; 

(iv.) the construction of weirs and locks in the course of the 
Rher Murrumbidgee from its junction with the River 
Murray to Hay, or, alternatively, at the absolute dis- 
cretion of the Government of New South Wales, to be 
signified to the Commission within one year from the 
date on which this agreement comes into effect, the 
construction of weirs and locks in the River Darling 
extending up-stream from its junction with the River 
Murray and involving an equivalent amount of expen- 
diture. 

Works to be constructed. 

All of the works provided for in the next preceding clause to 
be constructed at points between the mouth of the River Murray 
and Wentworth shall be constructed by the Government of South 
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Australia. The works on the Diver Murrumbidgee or on the Diver 
Darling above Wentworth (as the case may be) shall be constructed 
by the Government of New South Wales The works on the Diver 
Murray above its junction with the Diver Darling shall be con- 
structed by the Governments of New South Wales and Victoria 
severally or jointly as may be mutually agreed upon by those 
Governments or in default of such agreement may be determined 
by the Commission. 

« 

The weirs and locks aforesaid shall be so constructed as to 
provide at all times of the year for vessels drawing five feet of 
water. 

The construction as provided by this agreement both of the 
storage works and of the weirs and locks mentioned in clause 20 
hereof shall be commenced b}’' the Governments of the several 
States as soon as may be after this agreement comes into effect 
and shall be continued without cessation (other than maj’ be due to 
unavoidable causes) until all of the said storage works and weirs 
and locks are completed. 

Dredging and Snagging. 

After any weir or lock has been constructed under this agree- 
ment across or in ai-n^^ river all necessary dredging and snagging 
up-stream in the riimr (within the limits indicated by paragraph 
(hi.) or (iv.) of clause 20 of this agreement) to the distance to which 
the navigability of the river is effected by such weir or lock, shall 
be carried out by the Government by which it was constructed. 

Government Control. 

The works constructed by any Government under this agree- 
ment shall be o^^erated and controlled by such Government ; and 
such Government, in the case of a weir or lock across or in a river 
the flow of which is regulated under this agreement, shall at all 
times (subject to clause 51 of this agreement) maintain thereat a 
depth of w'ater sufficient for navigation by vessels drawing five feet 
of water and shall also collect any tolls ]preseribed for the use thereof 
for purposes of navigation. 

Cost of Works. 

The cost of carrying out the works mentioned in clause 20 of 

55 
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this agreement is estimated at £4,663,000, and shall be borne by 
the contracting Governments in the following proportions, namely : — 


Commonwealth 
New South Wales 
Victoria 
South Australia 


£1,000,000 

£1,221,000 

£ 1 , 221,000 

£1,221,000 


The estimated cost of the several works mentioned in clause 20 
of this agreement and herein more particularly specified is as follows, 
namely 

Nine weirs and locks from Blancheto'^vn to Went- 
worth . . . . . . . . . . £865,000 

Seventeen weirs and locks from Wentworth to 

Echuca . . . . . . . . £1,700,000 

Nine weirs and locks from the junction of the 
Rivers Murray and Murrumbidgee to Hay, 
or alternatively locks and weirs from the 
junction of the River Darling with the River 
Murray up-stream in the River Darling and 
involving an equivalent amount of expen- 
diture . . . . . . . . . . £540,000 

Upper Murray Storage . . . . , . £1,353,000 

Lake Victoria Storage . . . . . . £205,000 

Tolls on Traffic. 

The contracting Government or authority having the control 
of any lock may, from time to time, demand and receive in respect 
of vessels carrying freight, passing through such lock, the tolls pre- 
scribed by regulations made by the Commission appointed for the 
purpose of giving effect to the agreement. 


Inauguration. 

On 31st January 1917, the River Murray Waters Act was 
brought into operation by the appointment of a Commission con- 
sisting of Mr. T. Hill, Deputy Chairman, representing the Com- 
monwealth ; Mr. J. S. Dethridge (Victoria) ; Mr. Dare (New South 
Wales) ; and Mr. Eaton (South Australia). One of the principal 
features of the scheme is a storage revenue of 1,000,000 acre feet 
capacity to be created by the construction of a dam across the 
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Murray- Mitta Mitta Valley on the Upper Murray above Albury. 
This work is to be constructed conjointly by the Governments of 
New South Wales and Victoria. 

From the storage dam to Echuca, the river will not be locked, 
but from Echuca to Blanchetown in South Australia, 26 weirs and 
locks will be constructed, affording a navigable depth at all times 
for vessels drawing 5 feet of water. The weirs and locks above 
Wentworth will be constructed by Victoria and New South Wales 
jointly, and below Wentworth by South Australia. * 

The Act enables the construction of locks and weirs in the 
Murrumbidgee River from its jucntion with the Murray River to 
Hay, or, alternatively^, for an equivalent expenditure of £540,000 
upon locking the Darling River from its junction with the Murray 
upwards. A system of storage is to be provided in Lake Victoria, 
to be controlled by South Australia. 

The total expenditure involved by the construction of the 
works covered by the Act is estimated at £4,663,000, of which the 
Commonwealth Government will contribute £1,000,000, and the 
three States interested will xDrovide the balance, in equal shares. 
It is expected that the effect of constructing the River Muiray 
storage scheme will be to secure at all times a sufficient flow of w'ater 
below Albury to permit of diversions of water for irrigation purposes 
on both banks of the river ; to provide stock and domestic water 
supply ; to make good the losses on the river due to seepage and 
evaporation and at the same time to give a navigable water-way 
of nearly 1,000 miles in length. 

The Mitta Mitta storage basin which is the fifth largest work 
of the kind in the world, has been already authorized. A weir and 
lock across the Murray at Torrumbury, 25 miles by road below 
Echuca, was officially inaugurated by the turning of the first sod 
by the Commonwealth Minister of Works, The Hon. L. E. Ghoom, 
M.P., on the 14th June, 1915. Surveys are being made for the 
construction of a weir and lock near Mildura. 

The expenditure on which the Murray Waters Commission has 
authorized in the last twelve months, amounts to £2,600,000. The 
total scheme on the original estimates was to have cost £4,663,000, 
but since the year 1914, the cost of material and labour have in- 
creased so considerably that a substantial advance on that estimate, 
in actual expenditure, must be expected. 
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CoOTROL OF Naval Waters Act 191'8. 

The Governor- General is authorized to define the limits of naval 
waters in or near which the Commonwealth mo^y have any naval 
establishment, docks, dockyards, arsenals, wharves, etc. Regula- 
tions may be made approi3riating mooring places or anchoring ground 
of vessels having explosives, ammunition, tar, oil, or other com- 
bustible substances on board ; imposing restrictions and precau- 
tions, andr provisions for ensuring the proper protection of the 
vessels, establishments, dockyards, and other property of the Com- 
monwealth, or the vessels of the Royal Navy or the Ro^^al Aus- 
tralian Navy. 

New or Explanatory Power. 

In the case of the Kalibia Owners v. }Vilso7i^ (1910) 11 C.L.R.^ 
689, opinion was expressed by Griffith, C.J. and O’Connor, J., 
that section 98 of the Constitution does not enlarge the ambit of 
the trade and commerce powers conferred by section 51 (i.) and that 
it was merely explanatory of that grant. That case, however, was 
decided under a Seamen’s Compensation Act which applied to the 
coasting trade, which was held to be invalid. 

Section 98 of the Constitution,” said Mr. Justice O’Connor 
is plainly explanatory only of the trade and commerce powers. 
It does not, as has been contended, extend them indefinitely with 
respect to navigation and shipping. I therefore take it as clear 
that it is not within the power of the Commonwealth Parliament 
to legislate with respect to the relation of the employer and employee 
on ships trading entirely within the limits of one State.” Per 
O’Connor, J. in the Kalibia Case, (1910) 11 C.L.R., at p. 707. 

In the later case of the Australian Bteamsli'eps Ltd. v. Malcolm, 
(1915) 19 C.L.R., 298, decided w^hen the High Court was differently 
constituted and under a new Seamen’s Compensation Act limited 
to inter-state and external trade, it was held by a majority, 
Isaacs, Ga van .Duffy, Powers and Rich, JJ., that section 51 (i.) 
and section 98 of the Constitution conferred upon the Common- 
wealth Parliament power to legislate as to navigation and shipping so 
far as concerns foreign and inter-state traffic, and in particular to 
regulate the reciprocal rights and obligations of those engaged in 
carrying on that traffic hy means of ships. 
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Shipowners’ Liability for Accidents to Seamen. 

The ship Biirwah owned by the Australian Steamships Ltd., 
left Sydney on the 7th May 1913, on an inter-state voyage. The 
second mate, W. Malcolm, lost his life at sea on that date by an 
accident arising, it was conceded, out of and in the course of his 
employment. His widow brought an action in the District Court, 
Sydney, against his employers, under the Commonwealth Seamen’s 
Compensation Act 1911, to recover compensation. 

• 

It appeared from the evidence that William Malcolm fell over- 
board from the Bunaah at a spot which was outside the territorial 
limits of the Commonwealth, and was drowned. The only material 
defence was that the Seamen’s Compensation Act 1911 was invalid 
as not being within the powers conferred upon the Federal Parlia- 
ment under the Commonwealth Constitution. The District Court 
Judge having given judgment for the plaintiff for £500 the defen- 
dants now appeal to the High Court on the ground of the invalidity 
of the Seamen’s Compensation Act 1911. 

Extension of Commerce Power, 

The validity of the Act giving compensation to seamen ineeting 
vith accidents arising out of and in the course of their employment, 
whilst engaged in inter-state or external commerce, was sustained 
by a majority of the High Court, Isaacs, Gavan Duffy, Powers 
and Rich, JJ. (Griffith, C.J. and Barton, J. dissenting). 

In delivering judgment, Mr. Justice Isaacs said : — " The trade 
and commerce power is expressly declared by section 98 to extend 
to ' navigation and shipping,’ which are limited, of course, to 
inter-state or foreign operations. That in itself, is, in my opinion, 
an ample basis to support the legislation. As trade and commerce 
with other countries, and a greater part of mercantile inter-state 
trade, w'-ould in itself necessarily involve carriage hy means of 
shix3S, it is difficult to see hoAv the declaration of extension to " naviga- 
tion and shipxnng ’ has any substantial meaning unless the subject 
matter of ‘ navigation and ship^iing,' so far as concerns foreign and 
inter-state traffic, is to bo included in the ' trade and commerce ’ 
controllable by the Commonwealth. ” Continuing His Honor said : 
— The test of the contents of the wurds " navigation ’ and ‘ shij)- 
ping ’ is wLat they ordinarily meant in the systems of law in Aus- 
tralia at the time of Federation. The test has several times been 
applied by this Court, and has the concurrence of the Privy Council 
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in a similar case ( In re Marriage Legislation in ’Canada). The 
English Merchant Shipping Acts which applied here and the local 
statute on navigation and shipping ranged over an area which, 
in principle, includes the matters said to be outside the ambit of 
power.” His Honor referred to the 6th x>roposition in the Second' 
Employers' Liability Cases ^ 223 U.S., at p. 47, which reads avS fob 
lows : — ‘‘ The duties of common carriers in resi^ect of the safety' of 
their employees, while both are engaged in commerce among the 
States, and the liability of the former for injuries sustained b}^ the 
latter, while both are so engaged, have a real or substantial relation 
to such commerce, and therefore are within the range of this power. ” 

‘‘ Noav it is evident to me,” said His Honor, that to leave 
outside the sphere of control, with respect to inter-state and foreign 
trade and commerce, all but the mere act of supply of commodity 
or service would x^i“^<^Hcally nullify the power. Limiting my 
observations to present purposes, the class of vehicle to be employed 
to a|)pliances necessary for safety, the classes of individuals to be 
employed either in relation to race, language, age or sex, and per- 
haps to some extent the contractual rights and obligations of the 
carrier and the public, would all be outside the x^ower. But if not. 
then it is not easy to see why any modification of common law or 
statute law affecting the relations of employer and emx>loyee, while 
engaged in co-operating in the trade and commerce, so as to conduce 
really or substantially to affect the service rendered to passengers 
or to shippers, is not part of the necessary control of the subject. 
If, for instance, a x^hysical bar habitually stood on a ship between 
the sailors and the passengers so as to prevent timely aid in a 
moment of danger, no one would dispute the right of the Common- 
wealth Parliament to require its removal. And if the State law 
— whether common law or statute law — so restricted a sailor's 
right to compensation in case of accident as to morally but most 
effectively act upon human nature by deterring him from rendering 
prompt and ready aid, it would, as I conceive be no less an obstacle 
to the desired conduct of the trade and commerce placed under 
Federal control. And if a physical obstacle can be removed, an 
incorporeal obstacle operating at times even more effectually on 
human nature may also be removed, and facilities may with equal 
authority be created ” : 19 C.L.E., at p. 331. 

His Honor went on to say : — "■ Of course, since the cases sus- 
tain concrete legislation which makes negligence the ground of 
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liability it could not be disputed that so much was within the power 
of Congress. But I can find no statement of principle that negli- 
gence is the limit of legislative power. The inference I would draw 
from such cases as Seaboard Air Line v. Horton, 233 U.S., 492, 
and Illinois Central Railroad Company v. Behrens, 233 U.S., 473, 
is to the contrar3\ The power of the Commonwealth Parliament is 
to regulate a subject and negligence is not that subject. Navigation 
and shipping in relation to inter-state and foreign commerce is part 
of the subject. If so, it is impossible to exclude the authority to 
legislate for compensation merely because it is irrespective of 
negligence. For negligence full damages are recoverable. For 
accidental injury the damages are limited — that is, the losses shared. 
Whether this is prudential or advisable is a matter of Parliamentary 
discretion, but the root of the matter is now an accepted economic 
position, and is this : The relations of employers and employees in 
the actual conduct of inter-state and foreign commerce are the 
relations of essential, connected and closely related parts of the 
same mechanism.'’ : 19 C.L.R., at p. 332. 

In concurring with the judgment of the majority of the Court, 
Mr. Justice Powees said he did not think it necessary to decide in 
this case whether the opinion expressed by the High Court in the 
Railway Servants' Case that general conditions of employment ” 
are not of such a character as to be included within the power of 
the Commonwealth Parliament to regulate inter-state trade and 
commerce the effect of them upon that commerce not being direct, 
substantial and proximate — ^is sound or not. 

Continuing, His Honor said : — It was contended on behalf of 
the appellants that the words ‘ extends to navigation and shipping ' 
were surplusage — that the Inix^erial Parliament had used the words 
quite unnecessarily and that no additional power was intended to 
be given or w'as given to the Commonwealth Parliament by the use 
of the words. That contention I do not adopt. I agree with the 
contention put forward by Mr. Leverrier, counsel for the Common- 
wealth, ‘namely, that the words ‘ navigation and shipj^ing ' were 
used in section 98 to enable the Commonwealth Parliament to do 
all that could be done by the grant of the power to deal with naviga- 
tion and shipping in the widest sense, so far as it was part of or 
used in connection with inter-state commerce. Further I hold 
that the legislation in question comes within the sixth proposition 
laid down in Second Employers' Liability Cases quoted by my 
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learned colleagues : — ' The duties of common carriers in respect of 
the safety of their employees, while both are engaged in commerce 
among the States and the liability of the former for injuries sustained 
by the latter while both are so engaged, have a real or substantial 
relation to such commerce and are therefore within the range of 
this power.’ ” Per Powers, J., 19 C.L R., at pp. 337-340. 

Commonwealth not to give preference. 

99. The Commonwealth shall not, by any law or 
regulation of trade, commerce, or revenue, give prefer- 
ence^^® to one State or any part thereof over another 
State or any part thereof. 

§169, PREFERENCE TO ONE STATE.” 

Exemptions from Federal Excise Tax. 

The proviso to section 2 of the Excise Tariff 1906 (No. 16), 
exempts from taxation goods which are manufactured by an;\' 
person in any part of the Commonwealth under certain conditions 
as to the remuneration of labour. These conditions are divided 
into four categories : — (a), (6), (c), {d). From these conditions it 
appears that the legislature not only purported to authorize the 
prescribing of conditions reasonable according to the circumstances 
of locality, but intended, and indeed prescribed, that discrimination 
according to locality might be made. Any other rule would be 
manifestly unjust. Yet this is the thing which, so far as regards 
liability to taxation, is prohibited by the words under consideration. 
It was suggested that, though the Act thus authorizes discrimination 
between States and i:)arts of States, it does not itself discriminate, 
since, it is said, the conditions actiially prescribed by any or all of 
the specified authorities might in fact be identical throughout the 
Commonwealth. The legislature may in some cases delegate the 
power of fixing the incidence of taxation : Powell v. Apollo Candle 
Go., 10 App. Cas., 282, hut it would be a strange thing to hold that, 
while it cannot itself discriminate between localities, it .can, by 
delegation, confer power to make such discrimination. If different 
rates had been fixed by the divers authorities, or by the same author- 
ity as to different localities, what would be the conditions to be 
observed by a manufacturer '? Might he claim the benefit of the 
lowest rate of wages fixed for the time being in any part of the 
Commonwealth ? If so, every authority would, in effect, have 
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power to over-rule the decisions of every other authority. It is 
not conceivable that such a result was intended. It is clear that 
Parliament cannot by delegation do that which it is forbidden to 
do directly. It follows that, if there were no other objection to 
the x4ct in question, it would be invalid as transgressing the pro- 
visions of section 51 (ii.) and section 99 of the Constitution : High 
Court judgment in The King v. Barger. (1908) 6 C.L.K, at p. 80. 

Different rates of pay in different States. 

In the Federated 8aw Mill Case, 8 C.L.P., 468, the schedule of 
wages submitted by the claimants to the employers, and rejected, 
contained an additional 15 per cent, claimed for the employees in 
Western Australia, in these words ; — West Australia — 15 percent, 
to be added on above rates for extra cost of living.’' The question 
submitted by the President for the opinion of the High Court was : 
— Has the Council and Arbitration Court power to make any 
enforceable award so far as regards the Western Australian 
employees ? " An attempt was made to show that the power of 
awarding, in settlement of the dispute, different rates of wages or 
other differing conditions of employment would be in violation of 
section 99 of the Constitution. But the argument was not seriously 
pressed. It is plain that a direction as to such wages or conditions 
in an award is not a " law or regulation of trade " or “ commerce " 
giving “ preference to one State or any part thereof over another 
State or any part thereof,” and cannot therefore be within the 
prohibition of that section. Per O’Connor, J. in the Federated 
Satv Mill cbc. Employees of Australasia v. James Moore <1* Eon 
Proprietary Limited, (1909) C.L.H., at p. 507. 

Mr. Justice Isaacs said : — “ I should not omit to notice one 
further contention based on section 99 of the Constitution, viz., 
that the Act was a regulation of trade and commerce, which gives 
preference to one State over another. In my opinion it is not a 
regulation of trade and commerce : see United States v. E. C. Knight 
Go., 156 U.S., 1 ” : 8 C.L.R, at p. 539. 

Nor abridge right to use water. 

100. The Commonwealth shall not, by any law or 
regulation of trade or commerce, abridge the right of a 
State or of the residents therein to the reasonable use 
of the waters of rivers^'^® for conservation or irrigation. 
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§ 170. “ RIGHTS OF STATE TO USE WATERS OF RIVERS.’^ 

LEGISLATION. 

Inter-State Commission Act 1912, Section 17. 

River Questions. 

The Commission may investigate all matters aitecting the extent 
of diversions or proposed diversions, or works or proposed works for 
diversions,* from an}^ river and its tributaries, and their effect or prob- 
able effect on the navigability of rivers, that by themselves or by their 
connexion with other waters, constitute highways for inter-state 
trade and commerce ; the maintenance and the improvement of 
the navigability of such rivers ; the abridgment by the Common- 
wealth by any law or regulation of trade or commerce of the righte 
of any State or the residents therein to the reasonable use of the 
waters of rivers for conservation or irrigation ; the violation by 
any State, or by the people of any State, of the rights of any other 
State, or the x^eople of any other State, with respect to the waters 
of rivers. In this section “ diversions ” includes obstructions, 
impoundings, and appropriations of water that diminish or retard 
the volume of flow of a river. 

Rights of Commonwealth and State in respect of Inter-State Rivers. 

No recent decision of the Supreme Court of the United States 
has been a source of greater interest than the case of Kansas v, 
Colorado, 206 LhS., 46. Apart from its importance as a controversy 
between two sovereign States, it is especially noteworthy on account 
of the claims put forward on the part of the Federal Government to 
control an inter-state river. 

The State of Kansas brought a suit in the Supreme Court to 
restrain the State of Colorado from diverting the water of the Arkan- 
sas River for the purpose of irrigation of lands in Colorado. It was 
contended that this artificial diversion diminished the natural and 
customary flow of the river into and through Kansas. The United 
States Government filed an intervening petition claiming the right 
to control the waters of the river to aid in the reclamation of 
arid lands. 

The argument of counsel for the Government was — that the 
control of such a stream, valuable for irrigation purposes, was neces- 
sary for the furtherance of the Government's policy as to irrigation. 



Sec. 100.] THE USE OF WATERS OF RIVERS. 


875 


This being conceded, the Federal Government would properly have 
control of such a stream under that provision of the Constitution 
which gives Congress all the incidental and instrumental powers 
necessary and proper to carry into execution all the express powers : 
Const., art. I., sec. 8, cl. 18 ; Story on Const., sec. 1243. 

This brought up for the consideration of the Court the question 
as to whether the right to reclaim arid lands was one of the powers 
granted to Congress by the Constitution. 'No proposition of con- 
stitutional law is more thoroughly settled than that the Federal 
Government is a Government of delegated powers. And the right 
to legislate for the reclamation of arid lands, aside from those the 
ownership of which is vested in the Federal Government, is not 
one of the ]oowers expressly delegated to Congress. Counsel for 
the Government next endeavoured to sustain the right of Congress 
to legislate for an inter-state stream, which is not navigable, by the 
doctrine of sovereign and inherent power. This doctrine of inherent 
power was expressly negatived in Kansas v. Colorado. 

Mr. Justice Beewer said : — This natural construction of the 
original body of the Constitution is made absolutely certain by the 
Tenth Amendment. This amendment, which was seemingly adopted 
with prescience of just such a contention as the present, disclosed 
the wide-spread fear that the National Government might, under 
the pressure of a supposed general welfare, attempt to exercise 
powers which had not been granted. It reads : — ‘ The powers not 
delegated to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respectively or to the 
people,’ The argument of counsel ignores the principal factor in 
this article, to wit : ' the people. ’ Its principal purpose was not 
the distribution of power between the United States and the States, 
but a reservation to the people of ail power not granted. . . . 

The powers aSecting internal affairs of the States not granted to 
the United States by the Constitution, not prohibited by it to the 
States are reserved to the States respectively, and all powers of a 
national character which are not delegated to the National Govern- 
ment by the Constitution are reserved to the people of the United 
States."’ 

The petition of the Federal Government to be allowed to inter- 
vene was disposed of on the ground that the Government had no 
legal interest in the subject-matter of the suit. On the main ques- 



876 


INTER-STATE COMMISSION. 


[Sec, 101 


tion the Supreme Court found that the damage done to the State of 
Kansas by the diversion of the water of the river had not been suffi- 
cient to justifj^ the granting of an order restraining the State of 
Colorado from using the water for irrigation purposes. 

Inter-State Commission. 

101. There shall be an Inter-State Commission, 
with such powers of adjudication^'^^ and administration 
as the Parliament deems necessary for the execution^'’’- 
and maintenance, within the Commonwealth, of the 
provisions of this Constitution relating to trade and 
commerce, and of all laws made thereunder. 

§172. “EXECUTION AND MAINTENANCE.” 
LEGISLATION. 

Enabling not exclusive power. 

The language of section 101 is somewhat similar to that of 
section 61, which declares that the executive power of the Clommon- 
wealth extends to “ the execution and maintenance of this Con- 
stitution. and of the laws of the Commonwealth.” It has been held 
that the provisions of section 101 conferring on the Inter-state 
Commission power of adjudication and administration deemed 
necessary “ for the execution and maintenance of the provisions of 
the Constitution relating to trade and commerce ” are enabling 
and supplementary to section 51 (i.) and section 61 and do not 
confer on the Commission any exclusive power. 

In the ease of Huddart Parker & Go. Pro'prietary Ltd. v. 
Moorhead, (1909) 8 C.L.R., 331, objection was taken to the validity 
of section 15b of the Australian Industries Preservation Act which 
authorizes the Comptroller-General to call upon certain persons 
and corporations to answer questions as to whether they are engaged 
in contracts in restraint of trade to the detriment of the public. 
The ground of the objection was that this legislation vested in the 
Comptroller- General powers and functions which belong exclusively 
to the Inter-state Commerce Commission. It was contended that 
section 101 is in effect an exception from, or proviso to, section 61, 
so far as relates to the execution and maintenance of laws relating 
.'to trade and commerce, and that pending the appointment of the 
Commission the execution and maintenance of these laws, whatever 
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that phrase may mean, is in abeyance, just as the right of action by 
a State against the Commonwealth or another State was in abeyance 
until the establishment of the High Court. It was pointed out 
that before the establishment of the Commonwealth great difficulties 
had arisen in the United States of America with respect to the 
execution of the trade and commerce laws of that Republic, and 
that an Inter-state Commission had been created for that purpose. 
It was also pointed out that the duties to be performed in the 
execution of such powers are of great complexity, and require the 
exercise of a fine and impartial discretion. Accordingly, it was said, 
it was provided by section 103 that the members of the Commission 
should have a fixed tenure of office so as to be free from political 
pressure. It was contended that these provisions are inconsistent 
with the entrusting of the execution and maintenance of the trade 
and commerce laws to ordinary members of the public service. 
On the other hand, it was urged that the words of section 101, al- 
althoiigh in form mandatory, are, from the nature of the case direc- 
tory only, and that on an^- other construction any laws which the 
Parliament might pass as to trade and commerce would be nugatorj" 
until the Commission were api^ointed. 

The High Court held that the power of inquiry vested in the- 
Comptroller- General is not an incident of the execution and main- 
tenance of the provisions of the Constitution relating to trade and 
commerce within the meaning of section 101 of the Constitution, 
and need not be entrusted to the Inter-state Commission. 

Mr. Justice O’CoNisfOR said : — It is difficult to see how full 
effect could be given to the Constitution as a whole by construing 
section 101, not as an enabling section enlarging the powers con- 
ferred by sections 51 and 61, but as a restrictive section, as indicating 
an intention in the framers of the Constitution that the powers 
essential for the execution and maintenance of laws relating to 
trade and commerce should remain in abeyance until the necessary 
Statutes had been passed for the constitution of an Inter-state 
Commission. Having regard to these considerations I am of opinion 
that section 101 is entirely enabling, and that it in no way cuts 
down the power of the Parliament under sections 51 and 61 to 
enact such a provision as that now under consideration for the 
administration and enforcement of laws relating to inter-state trade- 
and commerce " : 8 C.L.R. , at ]). 376. 
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Mr. Justice Isaacs said : — “ Section 101 is an exceptional 
constitutional permission to Parliament which is ^additional and 
subsidiary. Adjudication is placed on the same footing as adniinis- 
tration, and if the contention that section 61 is entirely displaced 
is sustainable at all, it applies as much to the case of judicial power 
as to that of administrative power: see section 73 (iii.). If for 
any reason Parliament thought it desirable to invest the Inter-state 
Commission when created with the duties of inquhy under the 
Australian Industries Preservation Act, it could certainly do so, but 
I cannot agree that the only alternative to this is executive x^aralysis 
in regard to all the trade and commerce x^rovisions established by 
the Constitution or enacted by the legislature. And yet that 
extraordinary position is essential to this branch of the ax)peliants’ 
argument : 8 C.L.R., at -p, 387. 

§ 171. POWERS OF ADJUDICATION.” 

LEGISLATION. 

The Inter-state Commission Act 1912, x)art V., which is headed 
“ Judicial Powers of the Commission,” enacts (section 23) that the 
Commission in the exercise of its powers for the hearing or deter- 
mination of any complaint, dispute or question or for the adjudica- 
tion of any matter, shall be a Court of record with power to issue 
injunctions. Section 24 purports to confer upon the Commission 
jurisdiction to hear and determine complaints, disputes or questions 
and to adjudicate upon any matter arising under the Act. 

Functions of the Commission. 

In January 1915, a complaint was lodged with the Commission 
with respect to the contravention of the provisions of section 92 
of the Constitution with relation to inter-state commerce. The 
complaint was lodged by the Commonwealth against the State of 
New South Wales and the Inspector- General of the Police. Tlie 
Farmers and Settler Association of New South Wales intervened. 
The basis of the complaint was that the Government of New South 
Wales had seized certain parcels of wheat w^hich were the subject 
of inter-state trade. This, it was contended, was a breach of the 
provisions for inter-state freedom of trade contained in section 92 
of the Constitution. The answer of the defendant State was that 
the wheat was, at the time of seizure, the property of the Crown by 
virtue of the Wheat Acquisition Act 1914, and it was not therefore 
the subject of inter-state commerce. 
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This answer raised the question of the power of the New South 
Wales Parliament to pass the Act in question, and this was the 
main matter discussed at the hearing. 

A preliminary^ objection was raised on behalf of the defendant 
State that the Constitution did not justify Parliament in confen'ing 
judicial powers on the Commission to ensure the observance of 
inter-state free trade. The Commission over-ruled the objection, hold- 
ing that Part V. of the Act was a valid exercise by Parliament of 
the power contained in section 101 of the Constitution. • 

After hearing the evidence and the arguments the majority of 
the Commission consisting of Commissioners George Swinburne, 
and N. Lockyer found that the Wheat Acquisition Act wrs invalid 
as being an infringement of section 92 of the Constitution ; that 
the acts complained of were also an infringement of that section ; 
and therefore they granted an injunction in the terms asked 
for and ordered the defendants to pay the plaintiffs’ costs. The 
Chief Commissioner, Piddington, K.C., dissented, holding that 
the Wheat Acquisition Act was a valid exercise of the State legis- 
lative powers. 

From this decision the defendants appealed to the High Court 
by way of case stated by the Commission under section 43 of the 
Inter-state Commission Act. The following question, mter alia, 
was submitted for decision : — “ Had the Commission jurisdiction 
to hear and determine the petition to grant the injunction or to 
make the order for costs ? ” : The State of New South Wales and 
the Inspector- General of Police v. The Oommonwealih and others, 
(1915) 20 C.L.E., 54. 

It was held by Grifeith, C.J., and Isaacs, Powers and Eicu, 
JJ. (Barton and Gavan Duffy, JJ. dissenting), that section 101 
of the Constitution does not authorize the Parliament of the Com- 
monwealth to constitute the Inter-state Commission a Court, so as 
to give it judicial powers nor to confer upon it the general power 
to restrain contraventions of inter-state trading rights, and that, 
therefore, as the provisions of Part V. of the Inter-State Commis- 
sion Act 1912 were ultra vires the Parliament of the Commonwealth, 
the Inter-state Commission had no power to deal with the com- 
plaint. The decision of the majority of the High Court was that 
only such powers of adjudication as were incidental to or in aid 
of administration could be conferred upon the Commission ; that 
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section 101 of the Constitution did not authorize the Federal Parlia- 
ment to constitute the Inter-state Commission a Court of record 
to exercise judicial functions ; therefore ail the provisions of Part T. 
of the Inter-state Commission Act 1912, being inseverable, were 
held to be all ultra vires of the Parliament and void. Consequently 
the Inter-state Commission had no power to issue an injunction 
restraining the Government of New South Wales from enforcing 
the Wheat Acquisition Act 1914. 

In my judgment,” said the Chief Justice (Sir Samuel Grif- 
fith), the functions of the Inter-state Commission contemplated 
by the Constitution are executive or administrative, and the powers 
of adjudication intended are such powers of determining questions 
of fact as may be necessary for the performance of its executive 
or administrative functions, that is, such powers of adjudication as 
are incidental and ancillary to those functions. For instance, if a 
Federal law imposed obligations as to structures or appliances to 
be used in connection with inter-state railway traffic and entrusted 
the duty of carrying out those XDro visions to the Inter-state Com- 
mission, it might empower the Commission to determine the ques- 
tion whether in any particular case the x^ro visions of the law had 
been observed in x^oint of fact, and, if they had not to demolish the 
structures or forbid the use of appliances contravening the law, and 
for that purpose to use any necessary" force or to invoke the aid of 
a Court of law to ensure obedience to its order ” : (1915) 20 C.L.R., 
at p. 64. 

The dominant words in section 101 ” said Mr. Justice Isaacs, 
are : — ‘ the execution and maintenance of the provisions of the 
Constitution relating to trade and commerce, and of all laws made 
thereunder ’ ; those words denote the purpose and nature of the 
power to be conferred on the Commission and mark their limit. 
Courts of record do not execute or maintain laws relating to trade 
and commerce. Those words imply a duty to actively watch the 
observance of those laws, to insist on obedience to their mandates, 
and to take steps to vindicate them if need be. But a Court has 
no such active duty : its essential feature as an imx^artial tribunal 
would be gone, and the manifest aini and object of the constitutional 
separation of judicial from ministerial powers would be frustrated. 
A result so violently opposed to the fundamental structure and 
scheme of the Constitution requires extremely plain and unequivocal 
language to accept. This reading of the section does no violence 
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to any part of the instrument of Government ; on the contrary" it 
harmonizes it. it gives the same effect to the words ' execute 
and maintain the laws ' in three places where they or like words 
are found, viz. : section 51 (vi.), section 61 and section 101." Per 
Isaacs, J. in the State of New South Wales v. The Common wealth , 
(1915) 20C.L.R.,atp. 92. 

On the whole," said Mr. Justice Isaacs, ‘‘ I reject the notion 
of the Commission as a Court of justice, and regard its judicial 
powers, where given, as incidental and assistant to its main and 
paramount purpose, as in the making of some executive order. Its 
order, subject to any appeal to this Court on law, is talmn to be 
lawfully made and binding, if the necessary judicial powers are given 
and exercised. But the end must be administrative either by way 
of order or by wa.y of an application made to a recognized Court to 
deal with the cpiestion in the ordinary exercise of judicial power. 
I do not see any obstacle whatever to investing the Commission 
with sufficiently and probably equally effective powws, pro^dded 
they arc created in a proper w^ay. There has not been found any 
difficulty in arming the American Inter- stote Commerce Commis- 
sion with ample judicial pow'ers, while leaving the body as it 
may be left an executive organization " : Per Isaacs, J., 20 C.L.R., 
at p. 94. 

'bh\ Justice Powers said : — I agree with my learned brothers 
that Part V. of the Inter-state Commission Act 1912 is invalid, 
although several of the powders vested in the Commission by Part V. 
could be vested in them by Parliament as a Commission but not as 
a Court. All the j)owers set out in Part V. of the Intel*- state Com- 
mission Act could be given to a properly constituted Federal Court, 
and the individual members of the Inter-state Commission could be 
Judges of that Court, with the tenure provided by section 72 of the 
Constitution for Justices of Courts created by the Commonw'ealth 
Parliament." 

This decision of the High Court involved the complete break- 
down of the Inter-state Commission Act as originall^r passed hy 
Parliament and it has reduced the status of the Commission itself 
to that of an ordinary Royal Commission appointed to inquire and 
recommend. The usefulness of the Commission as contemplated 
by the framers of the Constitution has been paralized. 


L.P. 


56 
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Two methods of altering the law in order to place the Commis- 
sion on a proper legal basis have been suggested , one method 
involving an alteration of the Constitution ; the other method not 
involving any alteration. 

The alteration of the Constitution necessary in order to restore 
to the Commission the pjowers and functions intended hy Parliament 
would be by amending the Constitution, section 71, giving the Com- 
mission a limited right to exercise ''judicial power.” The other 
method jvouid be that Parliament should create a Federal Court 
under the Constitution, section 71, having jurisdiction to maintain 
the Commerce laws of the Commonwealth, but such Court would 
have to be composed of members ax3pointed under the good behaviour 
and life tenure conditions provided by section 72. 

Parliament may forbid pi'efcrences by State. 

102. The Parliament maj" by any law with respect 
to trade or commerce forbid, as to railways, any prefer- 
ence^'^^ or discrimination by any State, or by any 
authority constituted under a State, if such preference 
or discrimination is undue and unreasonable, or unjust 
to any State ; due regard being had to the financial 
responsibilities incurred by am^ State in connexion 
with the construction and maintenance of its railwa^ys. 
But no preference or discrimination shall, within the 
meaning of this section, be taken to be undue and 
unreasonable, or unjust to any State, unless so adjudged 
by the Inter-State Commission. 

§173. ‘‘PARLIAMENT MAY FORBID PREFERENCES OR 
DISCRIMINATIONS.’’ 

LEGISLATION. 

Iuter-State Commission Act 1912, Sections 18, 19. 

Carrying Rates to be Reasonable. 

All rates fixed or made by any common carrier for any service 
rendered in respect of inter-state commerce or which affect inter- 
state commerce, shall be reasonable and just, and every such rate 
which is unreasonable or unjust is hereby prohibited. 
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No undue Preference on State Railways. 

It shall no't be la^^iiil for an;\' State, or for any State railway 
authority, to give or make ux)on any railway the property of the 
State, in respect of inter-state commerce, or so as to affect such 
commerce, an3" preference or discrimination which is undue and 
unreasonable, or unjust to any State. In deciding whether a lower 
charge or difference of treatment constitutes, within the meaning 
of this section, a preference or discrimination which is undue or 
unreasonable, or unjust to any State, the Commission ^shall have 
due regard to the financial resx3onsibilities incurred by any State in 
connection with the construction and maintenance of its railways. 

Nothing in this Act shall render unlawful any rate for the 
carriage of goods u^oon a railway, the x:)roperty of a State, if the 
rate is deemed by the Commission to be necessar}?- for the develop- 
ment of the territory of the State, and if the rate aj)plies equally to 
goods within the State and to goods passing into the State from 
other States. 

No undue Preference by Common Carriers. 

No common carrier or State authority, other than a State 
railway authorit}*, shall, in respect of inter-state commerce, or so 
as to effect such commerce make or give an}’ undue or unreasonable 
X)reference or advantage to any particular person, State, locality, 
or description of traffic ; or subject to an}^ x^articular person, State, 
locality, or description of traffic to any undue or unreasonable 
]3rejudice or disadvantage. 

Proof of Undue Preference. 

Whenever it is shovm that any common carrier or State author- 
it}^ other than a State railway authority, in respect of inter-state 
commerce or so as to affect such commerce — charges to any x^erson 
or class of persons or to the x^ersons in any locality or State, lower 
rates for the same or similar goods, or for the same or similar ser- 
vices, than the carrier or authority charges to other persons or 
classes of x'^^rsons, or to the persons in another locality of State ; 
or makes any dift'erence in treatment in respect of any such persons, 
the burden of X)roving that the lower rate or difference in treatment 
is not an undue or unreasonable preference or advantage shall lie 
on the common carrier or authority. 

In deciding whether a lower rate or difference of treatment 
constitutes an undue preference, the Commission may, as far as it 
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thinks reasonable, in addition to any other circumstances affecting 
the case, take into consideration whether the lower rate or difference 
of treatment is necessary for the purpose of securing, in the interests 
of the public, the traffic in respect of which it is made and whether 
the inequality cannot be removed without unduly reducing the 
rates charged to the complainant. 

Commissioners' appointment, tenure, and remuneration. 

103., The members of the Inter-State Commis- 
sion — 

(i.) Shall be appointed by the Gox^ernor-General 
in Council : 

(ii.) Shall hold office for seven years, but may be 
removed within that time by the Governor- 
General in Council, on an address from both 
Houses of the Parliament in the same 
session praying for such removal on the 
ground of proved misbehaviour or in- 
capacity : 

(iii.) Shall receive such remuneration as the 
Parliament may fix ; but such remunera- 
tion shall not be diminished during their 
continuance in office. 

§174. “INTBE-STATE COMfflSSION.” 

LEGISLATION. 

Intbk-State Commission Act 1912. 


Oiganization. 

The Commission consists of three members, of whom one must 
be of experience in the law. It is a body corporate, ivith perpetual 
succession and a common seal, and capable of suing and being sued. 

The Governor-General is authorized, as soon as conveniently 
practicable, to appoint three persons to be Commissioners, and on 
the happenmg of any vacancy in the office of Commissioner the- 
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Governor- Genel'al shall appoint a person to the vacant office. 
Every such appointment, subject to the Constitution, is to be for 
a term of seven years , and every person so appointed is, on the 
expiration of his term of office, eligible for re-appointment. In 
case of the illness, suspension, or absence of any Commissioner, the 
Governor- General may appoint a person to act as a Deputy Com- 
missioner during the illness, suspension or absence, and the deputy, 
whilst so acting, has all the powers and performs the duties of a 
Commissioner ; * 


One of the three Commissioners is to be Chief Commissioner, and 
on the happening of any vacancy in the office of Chief Commis- 
sioner the Governor- General appoints a person to fill that office. 
In the case of illness, suspension, or absence of the Chief Commis- 
sioner, the Governor- General appoints one of the other Commis- 
sioners to act as Chief Commissioner during the illness, suspension, 
or absence. 

The Chief Commissioner receives a salar}^ of £2,500 a year, 
and each of the other Commissioners receives a salary of £2,000 a 
year. There is also paid to each Commissioner on account of his 
expenses in travelling to discharge the duties of his office, such sums 
as are considered reasonable b^" the Governor- General. 

The Governor- General ma^" suspend any Commissioner from 
office for misbehaviour or incapacity. 

A Commissioner who has been suspended is restored to office, 
unless each House of Parliament within forty days after the state- 
ment has been laid before it, and in the same session, passes an 
address praying for his removal on the grounds of proved mis- 
behaviour or incapacity. 

The Commission nva»y hold sittings in any part of the Common- 
wealth in such place or places as it may deem most convenient for 
the transaction of its business or proceedings. The Chief Com- 
missioner shall preside as chairman at all meetings of the Commis- 
sion at which he is present, and in his absence the senior Commis- 
sioner present shall preside as Chairman, 

For the conduct of business any two Commissioners constitutes 
a quorum, and have all the powers of the Commission. At o. meet- 
ing of the Commission the decision of the majority prevails. 
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The Comnussion was duly constituted on lltli August 1913. 
when Messrs. A. B. Piddikgton, K.Ct (Chief Commissioner), Hon. 
Geoboe Swinburne and N. Lockyeb, were appointed. 

Saving of certain ratej. 

104. Nothing in this Constitution shall render 
unlawful any rate for the carriage of goods upon a 
railway, the property of a State, if the rate is deemed 
by the Inter-State Commission to be necessary for the 
development of the territory of the State, and if the 
rate applies equally to goods \Uthin the State and to 
goods passing into the State from other States. 


Taking over public debts of States. 

105. The Parliament may take^^® over from the 
States their public debts [as existing at the establish- 
ment of the Commonwealth], or a pi’oportion thoi'eof 
according to the respective numbers of their people 
as shown by the latest statistics of the Commonwealth, 
and may convert, renew, or consolidate such debts, or 
any part thereof ; and the States shall indemnif}" the 
Commonwealth in respect of the debts taken over, and 
thereafter the interest payable in respect of the debts 
shall be deducted and retained from the portions of the 
surplus revenue of the Commonwealth payable to the 
several States, or if such surplus is insufficient, or if 
there is no surplus, then the deficiency or the whole 
amount shall be paid bj?' the several States. 

§175. “TAKE OVER FROM THE STATES THEIR 
PUBLIC DEBTS.” 

Constitutional Amendment. 

» In 1910 a majority of the people voting in the majority of States 
affirmed a proposed law for an amendment of the Constitution, 
section 105, hy omitting therefrom the words “ as existing at the 
establishment of the Commonwealth.” This removed a limitation 
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on the Federal ])ower and enables the Federal Parliament to pass 
laws to take over from the States all their public debts both those 
contracted before as well as those contracted after the establish- 
ment of the Commonwealth. 

No attempt has been made to use the power conferred by 
this section of the Constitution. The public debts of the States 
have under Federation gone on increasing at an accellerated speed. 


Public Debts of the States before Federation. 

The public debts of the several Australian Colonies in the year 
1900 (taking the figures as given in Coghlan’s Statistics of the Seven 
Colonies) were as follows : — 


Colony. 

Public Debt. 

Indebtedness 
per capita. 

New South Wales 

£ 

65,332,993 

£ s. d. 

48 0 0 

Victoria 

49,324,885 

42 4 6 

Queensland . . 

34,349,414 

70 7 9 

South Australia 

26,156,180 

70 16 5 

Western Australia 

11,804,178 

66 4 11 

Tasmania . . . . . . . . { 

8,413,694 

46 3 1 

Total 

£195,381,344 

£52 2 10 


Public Debts of the States 30th June 1918. 

The following return prex>ared for this work by the Common- 
wealth Treasury, shows the public debts of the States on 30th June 
1918 



Redeemable 
in London. 

Redeemable 
in Australia. 

Total. 

Population as at 
31st December 
1918 per capita. 

Mew South Wales . . 

£105,648,569 

£46,936,124 

£152,584,693(6) 

79.049 

Victoria . . 

43,437,719 

36,157,927 

79,595,646 

56.768 



1,626, 216(a) 

1,626,216(0!) 


Queensland 

50,862,047 

12,720,446 1 

63,582,493 

! 91.559 

South Australia . . 

; 24,441,397 

20,347,269 | 

44,788,666 

100.489 

Western Australia 

! 30,412,758 

11,891,243 ! 

42,304,001 

134.964 

Tasmania 

1 9,760,250 

5,325,357 

15,085,607 

73.06 

/ 


174, 748(a) 

174, 748(a) 



£264,562,740 

£135,179,330 

£399,742,070 

i 
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(а) Amount which may apparently be taken over by the Commonwealth being — 

Stock inscribed under the Victorian Municipalities Loans Extension Act £1,035,582 

Certificates given to the Victorian Trust Fund Trustees. (These may 

be exchanged for Government Bonds, which could be sold) . . 590,634 

Tasmanian debentures issued under Hydro-Electric Loan and Works 
Act, to be liquidated by half-yearly instalments of principal and 
interest over a period of 31 years. Interest to be at the rate of 

per cent, per annum . . , . . . . . . . 146,548 

Tasmanien debentures to be issued to the Commonwealth Bank of 
Australia to replace matured stock issued in substitution for stock 
formerly standing in the name of Trustees, State Savings Bank, to 
be liquidated by half-yearly instalments of principal and interest 
at the rate of £705 per half-year up to 31st July 1927, and 
£25,479/1/5, in reduction of principal, on 1st January 1928 . . 28,200 

£1,800,964 

(б) Includes £7,517,000 raised in 1917-18 towards redemption of loan of £12,648,478 

maturing in 1918-1919. 
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CHAPTER V.— THE STATES. 

Saving of Constitution. 

106, The Constitution^^^ of each State of the 
Commonwealth shall, subject to this Constitution, 
continue as at the establishment of the Commonwealth, 
or as at the admission or establishment of the State, 
as the case may be, until altered in accordance with the 
Constitution of the State. 

§ 176. CONSTITUTION OF EACH STATE.’’ 

State Constitutional Powers. 

In the Federal Constitution itself we find section 106 declaring 
that the State Constitutions are to he subject to the Federal Con- 
stitution. State powers are to give way to the requirements of 
the supreme instrument of Government. If the State powers are 
repugnant to the Constitution then they fro tanio cease to exist. 
If there still exists a State power of legislation it may be exerted but, 
with the consequence expressed in section 109, that wherever it is 
found to be inconsistent with the laws of the Commonwealth it is 
pro tanto invalid. The power of legislation controlling the Crown 
lands of the States remains vested in the States, but the Federal 
Parliament can tax Crown leaseholds held by private persons to 
the extent of their interests in such terms. There is a clear distinc- 
tion between the proprietory rights of an individual and the pro- 
perty of a State. Per Isaacs, J. in the Attorney- General for the 
Commonwealth V. The Attorney- General for Queensland, (1915) 20 
C.L.R., at pp. 172-175. 

The Queensland Constitution provided (see Order in Council 
of 6th June 1859, clause 15, and Act 18 & 19 Viet. c. 54, Schedule I., 
section 38), that the commissions of the Judges of the Supreme 
Court should continue and remain in full force during good behaviour. 
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In 1867 this provision was repealed, and v^as re-enacte'^d hr section 
15 of the Constitution Act of 1867 (Qd.). The Queensland Indus- 
trial Arbitration Act, section 6, purported to authorize an appoint- 
ment of a Judge of the Court of Industrial Arbiti’aticn to bo a Judge 
of the Supreme Court so long only as he retained the office of a 
Judge of the Court of Industrial Arbitration. The Governor-in- 
Council bi" a commission, which recited the jDower conferred by the 
Industrial Arbitration Act of 1916, purported to ap])oint the appel- 
lant, Thoma^ Win. McCawle 3 % Esq., who had pre\nousi 3 " been 
appointed President of the Industrial Arbitration Court, to be a 
Judge of the Supreme Court of Queensland, to have, hold, exercise 
and enjo 3 " the said office . . . during good behaviour.” It 
was held b^^ a majority in the High Court that the commission 
purported to appoint the appellant to be a Judge of the Supreme 
Court during good behaviour so long onh" as he retained the office 
of President of the Court of Industrial Arbitration. Held, further, 
that the commission was unauthorized b^^ law, and that the appoint- 
ment was, therefore, wholty invalid.: Me Cawley v. The King, 
(1918) 26 C.L.R,, p. 0. 

vSaving of power of State Parliaments. 

107. Every power^” of the Parliament of a Colony 
which has become or becomes a State, shall, unless it is 
by this Constitution exclusively vested in the Parlia- 
ment of the Commonwealth or withdrawn from the 
Parliament of the State, continue as at the establish- 
ment of the Commonwealth, or as at the admission or 
establishment of the State, as the case m.a,y be. 

§ 177. “ EVERY POWER OF THE PARLIAMENT OF A COLONY 
. . . SHALL . . . CONTINUE.” 

Powers of State Parliaments. 

In the case of Deakin v. Webb, (1904) 1 C.L.R. , 583, it was held 
hy the High Court that the salaries of a Minister of the Crown for 
the Commonwealth and of a member of the Commonwrealth Parlia- 
ment, so far as they are earned in Victoria, are not liable to assess- 
ment under the Income Tax Acts of Victoria. 

In support of the power of the State to tax the incomes of 
Federal Ministers, members and officers, it was contended that 
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section 107 of the Constitution is equivalent to an exxDi’ess re-enact- 
ment of tlie x>ro visions of the State Constitutions, and operates 
expressly to confer u]3on the States de novo all the powers of legislation 
which they had, as States, not forming part of the Commonwealth, 
except those siDecially mentioned in the Constitution as withdrawn. 

The Chief Justice (Sir Samuel Griffith) said : — Section 107 
of the Constitution does not i)urport to confer any new |)owers. 
What, then, were the existing xiowers of taxation possessed by the 
States '( They included unlimited x'>owers of taxation of all property 
witliin the limits of the States, and of all persons who came within 
the State b^" its permission. Such a x^ower is an attribute of 
sovereignty, and extends to all persons to whom the sovereignty 
itself extends hoc. But could such a X30wer have been apx3lied 
to a person who came within the State, not by the State's x^ormission, 
but under the dhection of a paramount sovereign power, and merely 
for the purpose of x^erforming duties assigned to him b^" that para- 
mount x^ower ? For instance, an Admiral of the British Fleet 
stationed in State waters for the whole or part of a year. In 
practice, 'we know that such a x>ower has never been asserted 
with respect to Governors or Admirals or officers of the Imperial 
Fleet, and it has not been necessarj" to inquire into the legal founda- 
tion for the admitted exemption. We can find nothing in section 
107, or an}” other provisions of the Constitution, to suggest the 
existence of such a power. We think that the x>ower, so far as its 
exercise would interfere with Federal agencies, is a power withdrawn 
from the States by the Constitution within the meaning of section 
107 : 1 C.L.B,., at p. 617. 

Trade and Commerce reserved to States. 

The whole of the trade and commerce which begins and ends 
enthely within the confines of a State is excluded from Federal 
control. That class of trade and commerce is reserved to the 
States respectively by section 107 of the Constitution, for it has not 
been exclusively,'’ or at all, vested in the Parliament of the 
Commonwealth,’' nor has it been withdrawn from the Parliament 
of the State.” Per Barton, J. in Huddart Parker d) Co. Pro- 
prietary Ltd. V. Moorhead, (1909) 8 C.L.B., 361. 

Domestic Affairs of a State. 

The constitution and regulation of trading coi’xiorations are 
not matters within the area of Federal power, any more than the 
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private and domestic affairs of individual citizens : Hniddarf Parker 
<&; Co. Proirnetary Ltd. v. Moorhead, 8 C.L.R., 330 . In that case 
the High Court held that section 51 (xx.) of the Constitution does 
not confer upon the Commonwealth Parliament x^oAvor to control 
the operations of corporations formed under a State law which are 
lawfully exercising their corporative functions within the limits 
of a State. The Federal power does not extend to interference 
with the internal or domestic management of the affairs of such a 
corporation. ^ It is only when it oxDerates in the Federal area that 
it becomes a subject of Commonwealth control, and. then only to 
the same extent as an individual carrying on like operations. Per 
Griffith, C. J. in the Colonial Suga7' Refining Co. Ltd. v. Attorney- 
General for the Commonwealth, (1912) 15 C.L.R., at j). 197. 

Police Powers. 

Section 107 continues to the States the general power of regula- 
tion of internal affairs Avhich in the United States of America is 
commonly called the ‘‘ power,” and which Avas described in 

the case of Railroad Co. v. Hnsen, 95 U.S., 465, at p. 471, as "‘a 
right founded in the sacred laAV of self-defence.” 

If there is any apparent conflict betAA^een section 92 and section 
107 of the Constitution the former must be read in such a sense 
as Avill reconcile the conflict. This, it is urged, can be done in 
accordance Avith the doctrines laid doAvn in Rnssell v. The Queen, 
1 App. Cas., 829. In that case the laAA^ under consideration Avas 
the Canada Temxierance Act 1878, which, AAhereA^er it AA^as put in 
force, would have prohibited the sale of the intoxicating liquors 
except under certain conditions, and the question aa^p.s AA’hether that 
Act was an invasion of the field of “ property and ch^il rights ” 
which was assigned exclusively to the xirovinces : The King 
Smithers ; Ex parte Benson, 16 C.L.R., at p. 106. 

The so-called police po Avers of the Colonies, before the estab- 
lishment of the Commonwealth, extended to the exclusion of any 
person whom the Colonial Parliament might think an undesirable 
immigrant. It is held that the continuance of such a jiower in 
its full extent after the federation is inconsistent Avith the elementary 
notion of a Commonwealth. In my opinion,” said the Chief 
Justice, “ the former power of the States to exclude any x>ersons 
whom they might think undesirable inhabitants is cut down to 
some extent by the mere fact of Federation, entirely irrespective of 
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the provisions of sections 92 and 117. The extent to which it is 
cut down and the line of demarcation which should be held to 
separate a justifiable from an unjustifiable exclusion, may be hard 
to determine, and yet it may be possible to say on which side of it 
a particular case lies. In the present case, the ofience committed 
in Victoria by reason of which the applicant was convicted on his 
coming into New South Wales was being a person having insuifi- 
cient lawful means of support,'’ which offence may by the law of 
Victoria be punished by tivelve months’ imprisonment. I do not 
think that the exclusion of an inhabitant of another State for such 
a reason can be justified on any such ground of necessity as I have 
referred to. I think that on this application the Court is entitled 
to go behind the formal words of the Statute attacked, and inquire 
as to the real reason of the interference with the applicant’s freedom 
of migration from one State to another.” Per Griffith, C.J. in 
The King v. Smithers ; Ex paHe Benson, 16 C.L.R., 109. 

Control of Waste Lands of the Crown. 

The j)owers of legislation wfith respect to the waste lands of 
the Crown in the Australian Colonies, which by their respective 
Constitutional Acts, of which the New^ South Wales Act (1855) 
18 & 19 Viet. c. 54, may be taken as an instance, were vested in 
the Legislature of those Colonies, have not been interfered with 
by the Constitution of the Commonwealth (1900) and have been 
expressly continued by section 107. The Commonwealth Land 
Tax Assessment Act 1914 under "which leasehold estates in Crown 
lands are made liable to land tax does not amount to an attempt to 
control the administration of Crowoi land belonging to the State : 
Attorney- General ( Queensland) v. Attorney- General ( Commonwealth) ^ 
(1915) 20 C.L.R., 148. 

Expropriation of Private Property. 

The argument for the Commonwealth in the Wheat Acqtiisition 
Case was that the words of the Act authorized the State of New 
South Wales to acquire the whole of the wheat in the State, and 
were intended to be used for that purpose, that such an acquisition 
would have the necessary result of preventing the performance of 
any existing contracts for the sale of wheat in New South Wales 
to be exported to another State, and that such a result is a contra- 
vention of section 92 of the Constitution, “ that trade, commerce 
and intercourse among the States shall be absolutely free.” 
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It may be eoneedodA said the Chief Justice. ** that such 
prevention was a contemplated, if not the nccesbary? result ot the 
acquisition of all the wheat. This argument, if valid, would, iu 
eSect, invalidate any State law couched in general terms for the 
expropriation of personal prox3erty, unless it contained an excex^tion 
of any such property which might at the time of the altemi)ted 
^exercise of the power be the subject matter of inter-state commerce. 
In my judgment the w’'ell- known case of Machod v. Aitorney- (k,ienil 
for New South Wales, (1891) A.C., 455, affords a complete answer 
to this argUMN3nt. The general }iow'er of exproxwiation oi ]woj;)ertY 
is a powder which is, by the Constitution, neither withdrawn from 
the States nor exclusively vested in the Cbmmonw^ealth. By 
virtue of section 107 of the Constitution, it continues as at thee 
establishment of the Commonwealth. When a State law* is enacted 
in general terms, I do not think that it can be held invalid merely 
because its language is wide enough to cover cases with winch by 
reason of some x>rovisions of the Constitution it is beyond the com- 
petence of Parliament to deal. In such a case I thinlv that, as a 
matter of construction, the Act should be construed as applying 
only to matters within the competence of Parliament, just as in 
the case of a Statute which in its terms includes matters be>'ond the 
territorial jurisdiction of the State, unless it appears on the face 
of the, Act that it was intended to deal with matters beyond, as well 
as with matters within, the competence of Parliament, and that 
the provisions dealing with both are not severable {The Kalibia 
Case, 11 C.L.R., 689). It follow^s that m such a case the Statute 
should be construed as limited in its operations, not that it is invalid 
altogether 'A 20 C.L.R., at p. 66. 

Eminent Domain. 

‘ ‘ The power of the State to expropriate real property by Statute 
said Barton, J. “ is, in these days, never questioned. If the power 
to expropriate personal property is questioned as to any Australian 
State it can only be because its exercise has been so rare that its 
novelty rather exposes it to criticism and opposition. But a power 
newly used is nevertheless a power. The Constitution of New South 
Wales was at the establishment of the Commonwealth and is now' 
preserved by section 106 of the Federal Constitution, subject to 
the latter Constitution. The New South Wales Constitution Act 
empowers the Parliament of that State to make laws for its ' peace, 
welfare, and good government in all cases whatsoever.' The grant 
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includes the course of power of expropriation (or eminent domain, if 
that term is* more x^leasing) according to the sole judgment of the 
Parliament of the State on the question of the XDublic welfare. In 
some of the States of the American Union the power of expro- 
priation is limited by their Constitutions to acquisition on just terms. 
So in our Federal Constitution not only must the terms be just, 
but the xoower is limited to the purposes in respect of which the 
Parliament has power to make laws : Constitution, sec. 51, sub-sec. 
(xxxl). Whether there is or is not in that instance a power of 
eminent domain also, I do not discuss now. But thei^ower to make 
laws is unlimited in New South Wales save by territorial jurisdiction, 
and, since January 1901, by the Federal Constitution in some 
respects.'’ Per Baeton, J. in The State of New South Wales v. 
The Commonwealth, (1915) 20 C.L.R., at pp. 77-78. 

‘‘ The Wheat Acquisition Act of New South Wales is not 
X)rimarily an interference with inter-state trade or commerce at 
all ; it is an exercise of a legislative x>ower declared by section 107 
of the Constitution to remain in the Legislature of New South 
Wales for the purpose of managing its own internal affairs. Per 
Gavax Bufey, J., 20 C.L.R., at p. 105. 

I also agree that the State of New South Wales had power to 
acquire any property in the State and, after acquisition, to exercise 
the right of an owner to decide whether its pro^Derty is to remain in 
the State or to be a subject of inter-state commerce. Section 92 
of the Constitution does not affect that right. The New South 
Wales Wheat Act can reasonably be, and ought, if possible to be 
construed, as referring only to matters within the jurisdiction of 
State Parliament. I agree that the New South Wales Wheat Act 
in question is valid and that the Commomvealth action fails.” Per 
Powees, j., 20 C.L.R., at p. 107. 

State Power over Property. 

Section 92 of the Constitution, in forbidding obstructions or 
restrictions to commerce among the States, is not in any way para- 
mount to section 107 of the same Constitution ; both sections are 
to get full effect. Under section 107 every original State power — 
unless exclusively vested in the Commonwealth Parliament or 
unless withdrawn from the States is to ‘‘ continue as at the estab- 
lishment of the Commonwealth.” Now, at the establishment of 
the Commonwealth the State Legislatures had power to take away 
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all or an 3 " of the rights of ownership of proi')ert 3 ’. This power has 
not been exclusively vested in the Commonwealth •Parliament, 
and has not been withdrawn from the States ; so tha,t it must con- 
tinue as in 1900. It is true that if a State law as to propert}' should 
be inconsistent with a valid la^w of the Commonwealth Parliament 
a law dealing with any of the objects expressly entrusted to the 
Commonwealth Parliament, the State law would be im’alid “ to 
the extent of the inconsistency" ” (section 109). But ” said Mr. 
Justice Higgixs, '' there is no such Commonwealth law\ It is true 
also that the pfiwer of a State Legislature to make la\vs obstructing 
or restricting commerce among the States is ‘ withdrawm ’ from it ; 
but the Queensland Meat Act does not obstruct or restrict com- 
merce among the States.” Per Higgins, J. in Dimcan v. State of 
Queensland, 22 C.L.R., at p. 631. 

'' The Parliaments of the States, at the establishment of the 
Commonwealth, had the power to authorize the Crown to acquire 
any property or any interest in property with or without paying 
compensation. They had the power to tax the property of residents 
in the States to any extent they thought fit. They" had the power 
to say" who should or should not be qualified to hold real or personal 
estate, and who should or should not be able to sell it. They^ had 
the power to say on what conditions property could be held or 
used, they- had the power to ’prevent any owmer of cattle from 
removing cattle from his holding without the consent of an officer 
of the Government. None of those powers have been exclusively" 
vested in the Parliament of the Commonwealth or withdrawn from 
the States, and hence those powers can still be exercised by a State 
even if the effect of the exercise does incidentally hinder or prevent 
some inter-state trade or commerce. The framers of the Con- 
stitution,” said Mr. Justice Poweks, apparently" did not anticipate 
or think it necessary to prevent, the exercise of the sovereign pow-ers 
of the State being used to the extent that they have been in the 
direction of socialism or of the State acquisition and control of 
marketable commodities. The High Court held in the ]¥heat Case, 
20 C.L.R., 54, that the State of New" South Wales could comxmlsorily" 
acquire all the marketable wheat in New South Wales, although a 
large yiortion of it, prior to the compulsory acquisition, was admit- 
tedly intended for inter-state trade and commerce. The change of 
ownership did not prevent inter-state trade or commerce merely 
because the new owner (the State) did not wish to engage in inter- 
state trade or commerce. Inter-state trade was just as free to 
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all owners of property wLo desired to engage in such trade or com- 
merce and were capable of doing so. The State of South Australia 
is dependent altogether on the State of New South Wales for its 
coal supplies. Victoria is to a great extent dependent on New South 
Wales for its coal. All the other States import some New South 
Wales coal, and the shipping comimnies (except in the State of 
Queensland) depend almost wholly on New South Wales coal. 
It is a marketable commodity, and the greater part of the coal 
raised on New South W'ales is used for inter-state puj^oses. Yet 
the State of New South Wales can legislate as to all mines in the 
State. It could make labour conditions so oppressive that it 
would prevent the owners working a coal mine ; it could order all 
employers to pay their employees a £1 a day for six hours work on 
6 days a week, and in that way prevent many of the mines being 
worked at all ; it could tax all coal raised to such an extent that it 
would be unprofitable to work the mines. It is admitted that it 
could acquire all the mines, or all the coal as it is raised ; and in 
all the ways mentioned prevent or interfere with inter-state trade 
without any contravention of section 92. The power of the State 
to pass any legislation necessary to protect the health or safety of 
the people of the State has never been questioned, however seriously 
the exercise of the power may incidentally affect inter-state com- 
merce or even if it prohibits it.’' Per Powers, J. in Duncan v. The 
State of Queensland, (1916) 22 C.L.E., at p. 150. 

Saving of State laws. 

108. Every in force in a Colony which has 

become or becomes a State, and relating to any matter 
within the powers of the Parliament of the Common- 
wealth, shall, subject to this Constitution, continue in 
force in the State ; and, until provision is made in that 
behalf by the Parliament of the Commonwealth, the Par- 
liament of the State shall have such powers of alteration 
and of repeal in respect of any such law as the Parliament 
of the Colony had until the Colony became a State. 

§178. “EVERY LAW IN FORCE IN A COLONY SHALL 
CONTINUE.” 

Municipal Rate Law. 

Pre-Federation State laws imposing municipal rates on State 
Government lands and buildings which, after the establishment of 
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the Commonwealth, become vested in the Commonwealth are not 
continued in force by section 108 of the Constitution. By section 
114 of the Constitution the Commonwealth is not liable to x^ay rates 
in respect of such propertj’^ : Tlie Municipal Council of Sydney i\ 
The Commonwealth, (1904) 1 C.L.R., at p. 208. 

Imperial and State Law. 

The expression “ every law in force in the State ” is sufficient 
to include not only ever\^ State law in force at the time of Federa- 
tion but every Imperial Act ap]Dlicable to the State. In McKelvey 
V. Meagher it was contended that the administration of the Fugitive 
Offenders Act 1881 was not a law in force in Victoria, at the time 
of the establishment of the Commonwealth, within the meaning of 
section 108 of the Constitution. The Chief Justice (Sir Samuel 
Griffith) said : — ‘‘ I can see no force in that contention. Amongst 
the powers possessed by the Governor, the Judges, and the magis- 
trates of Victoria were XDowers under the Fugitive Offenders Act 
1881, and the law which enabled them to exercise those powers 
was a law in force in Victoria, and, in my opinion, still continues a 
law there : (1906) 4 C.L.R., at p. 297. 

Inconsistency of laws. 

109. When a law of a State is inconsistent with 
a law of the Commonwealth, the latter shall prevail, 
and the former shall, to the extent o± the inconsistency, 
be invalid. 

§179. LAW OF A STATE INCONSISTENT,” 
Concurrent Powers. 

It must ” said the Chief Justice, “ be taken to be of the 
essence of the Constitution that the Commonwealth is entitled, 
within the ambit of its authority, to exercise its legislative powers 
in absolute freedom, and without any interference whatever except 
that prescribed by the Constitution itself. There is, however, a 
large class of eases with respect to which a similar powder is for a 
time reserved to the States. In these matters there is, consequently 
a possibility of conflicting legislation. This contingency is provided 
for by section 109 of the Constitution, which declares that when a 
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law of a State js inconsistent with a law of the Commonwealth the 
latter shall prevail, and the former shall to the extent of the incon- 
sistency he invalid. With respect, however, to matters within 
the exclusive competence of the Federal Parliament no question 
of conflict can arise, inasmuch as from the point at which the 
quality of exclusiveness attaches to the Federal jDower the com- 
petency of the State is altogether extinguished. It follows that 
when a State attempts to give to its legislative authority an opera- 
tion wdiich, if valid, would fetter control, or interfere "^th, the free 
exercise of the legislative power of the Commonwealth, the attempt 
unless expressl^^ authorized by the Constitution, is to that extent 
invalid and inoperative.” Per Griffith, C.J. in D' Emdenv. Pedder, 
(1904) 1 C.L.R, at p. 110. 


'' In our judgment the provisions of section 109 have no appli- 
cation to the present controversy^ (State and Federal instrumen- 
talities) but were enacted for a different purpose. They apply to 
matters which, upon the face of them, are within the common ambit 
of power of both Commonwealth and State Legislatures, hut do 
not apply either to State legislation or to Commonwealth legislation, 
where either would, if valid, he inconsistent with the express or 
implied provisions of the Constitution itself. In other words 
section 109 only aiiplies in cases of concurrent legislative jurisdic- 
tion.” Per Griffith, C.J. in Baxter v. Commissioner of Taxes, 
New South Wales, (1907) 4 C.L.R., at p. 1129. 

When Federal Law prevails. 

‘‘ Section 109 of the Constitution itself is explicit. The true 
way to test the argument in the present case is to ask whether the 
Federal Act would he valid supposing the State Act were non- 
existent. If it would, then, in case of inconsistency the State law, 
whatever it may be, under whatsoever power it is enacted, on 
whatsoever subject, must to the extent of the inconsistency be 
invalid. This constitutional provision is essential to the very life 
of the Commonwealth ; a decision in favour of the respondents 
on this point destroys the supremacy of Federal law, which alone 
has held the American union intact, has preserved the character of 
the Canadian Dominion, and can uphold the Australian Constitu- 
tion.” Per Isaacs, J. in the Federated Saw Mill Sc, Em])loyee$ 
of Australasia v. James Moore S Son Proprietary Ltd., (1909) 
8 C.L.R. , at p. 530. 
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Judicial Awards” and ^^laws” distinguished. 

In the Whjhfow Special Case, (1910) 10 C.L.R., 292, the ques- 
tion was raised whether an award by the CominonAsealth Concilia- 
tion and Arbitration Court would, in case of ineonsisteney, prevail 
over the determination of a wages board empowered by a State 
Statute law to fix a minimum rate of \vages. 

The Chief Justice (Sir Samuel Griffith) said : — “ The notion 
of any one ^rson or set of persons being set u^^ in a civilized country 
with authority to supersede or abrogate any law of vLich he does 
not ax^prove is to me so extraordinary that I can hardl;v^ conceive 
of any Legislature in full possession of its faculties setting ux> such 
an institution. If they did, to cedi such a x'^Fcyf^^ss arbitration 
would be an irony not to be exx^ected in a charter of government. 
Still less can I conceive of a number of sovereign States agreeiiig 
to a federation in which such a disx^ensing X50\ver might be con- 
ferred, not even upon the Federal Legislature, but iq^on an individual 
or individuals. But it is gravely said tha.t the Constitution has 
done so. I think that very x^ain words ■would bo necessary to 
bring about such a result. It certainly cannot be based upon the 
argument ab incommienti, which, indeed, tends wholly in the 
other direction. If the argument were accex:)ted, the ■whole of the 
State laws regulating domestic industry, and a great x>art of the 
X>olice laws, the need for which depends ux‘)on local circumstances of 
which the State Legislatures are the natural and appointed judges 
would be subject to the review of one or more individuals, -^^'ho, 
unless endowed 'with, more than human kno'wledge and wisdom, 
would be unable to discharge ‘ the function of so mighty an office ’ ” : 
10 C.L.R., at p. 284. 

Mr. Justice Barton said: — '‘In the case of Huddart Far Jeer 
cf? Go. Ltd. V. Moorhead, 8 C.L.R., 330, we were examining into the- 
validity of some Federal enactments which assumed to regulate not 
merely external and inter-state trade, but also that trade which is 
confined -within the limits of a State, and is reserved to the States 
as a subject of legislation ; in that coimection it was necessary to 
consider wLether the power given by sub-section (xx.) of section 51 
constituted an exception to this other’wise exclusive reservation to 
the States. Here the question is whether sub-section (xxxv.) 
constitutes an exception to the otherwise exclusive reservation to 
the States of a branch of their police power, namely, the power to- 
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deal by legislation \ntb their industrial affairs. The majority of this 
Court lield there that any power must, in order to constitute the 
exception contended for, be couched in clear and unambiguous 
terms. In taking this view we held to that expressed by the Chief 
Justice, vith whom my brother O’Connou, J., and I were in agree- 
ment in the Union Label Case ( Attorney -General for New South 
Wales V. Brewery Employees" Union of New South Wales), 6 C.L.R., 
469, at p. 503, as follows : — ‘ In my oj)inion, it should be regarded 
as a fundamental rule in the construction of the Cons^tution that 
when the intention to reserve aii}^ subject matter to the States to the 
exclusion of the Commonwealth clearly apjoears, no exception from 
that reservation can be admitted wliich is not expressed in clear 
and unequivocal words. Otherwise the Constitution will be made 
to contradict itself, which upon a proper construction must be 
impossible ’ ’’ : 10 C.L.R., at p. 292. 

Mr. Justice O'Connor said: — ‘'The principles on which 
Statute is compared with Statute have no bearing upon the question 
whether a Commonwealth industrial award can or cannot stand 
against a State Statute. Within the field of Commonwealth power 
no State Statute can stand in the way of Commonwealth legislation. 
But outside that field the Commonwealth tribunal must obey the 
State law. The question of inconsistency, in the sense in which 
the words are used in the American decisions to which I have 
referred, cannot arise In cases where the Commonwealth industrial 
award is to be contrasted with the State Statute law to which it 
must conform ’’ : (1910) 10 C.L.R., p. 306. 

Competition of Federal and State Laws. 

The moment we depart from the clear terms of section 109 of 
the Constitution, there is notliing but chaos. Section 109 and 
covering clause (v.) form the keystone of the Federal structme, and 
if they are once loosened, Australian union is but a name, and will 
reside clhefly in the pious aspirations for unity contained in the 
preamble to the Constitution. Section 109 is not found in the 
American Constitution. But its additional insertion in our Con- 
stitution emphasizes the supremacy of Commonwealth laws. It is 
needless to say that to bring section 109 into operation the two 
competing laws must meet on the same field. If they are not on 
the same field they cannot collide ; they cannot be inconsistent. 
They may be on the same field and yet not inconsistent, and in that 
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case both are valid ; but if inconsistent, they must necessarii}" 
meet on the same field though enacted under widely difiering 
powers. One must necessarily prevail, the only question being 
which. For answer there is only one som^ce of dkect authority, the 
Constitution, clause V., and section 109. Per Isaacs, J., in the 
Federated Saw Hill dsc. Employees of Australasia v. James Moore 
do Son Proprietary Ltd,, (1909) 8 C.L.R., 535-6. 

Provisions referring to Governor. 

110. '^he provisions of this Constitution relating 
to the Governor of a State extend and apply to the 
Governor for the time being of the State, or other chief 
executive officer or administrator of the government of 
the State. 

State may surrender territory. 

111. The Parliament of a State ma,y surrender an}' 
part of the State to the Commonwealth ; and upon 
such surrender, and the acceptance thereof by the 
Commonwealth, such part of the State shall become 
subject to the exclusive jurisdiction of the Common- 
wealth. 

States may levy charges for inspection laws. 

112. After uniform duties of customs have been 
imposed, a State may le^^y on imports or exports, or on 
goods passing into or out of the State, such charges as 
may be necessar})- for executing the inspection^*® laws 
of the State ; but the net produce of all charges so 
levied shall be for the use of the Commonwealth ; and 
any such inspection laws may be annulled by the 
Parliament of the Commonwealth. 

§ 180. “ INSPECTION LAWS.” 

Meaning of. 

The object of inspection laws is to imj)rove the quality of 
articles produced by the labour of a country ; to fit them for exporta- 
tion ; or, it may be, for domestic use. Tliey act upon the subject 
before it becomes an article of foreign commei'ce, or of commerce 
among the States. Per Maeshall, C.J., in Gibbons v. Ogden, 9 
Wheat., at p. 203. 



Sec. 113.] 


STATE INSPECTION LAWS. 


90S 


“ Section 92 of the Constitution must, on any construction, 
include a prohibition of inter-state customs duties and the like, 
and section 112 plainly reads as authorizing the imposition by a 
State of certain charges which are not within the proiiibition. 
Section 112 clearly recognizes State inspection laws as outside the 
prohibition. But if any attempt is made to convert them into 
instruments for the fettering of inter-state commerce, the deterrent 
jmovisoes that the net produce of inspection charges shall be for the 
use of the Commonwealth, and that the Parliament of the Common- 
wealth may annul such laws altogether, afford two ^ective safe- 
guards. The ti'uth is that, whether the charges are made on goods 
inspected as they pass into or out of the State, they are not taxes 
but merely compensation for services rendered ” : Per Barton, J., 
in Duncan v. State of Queensland, (1916) 22 C.L.R., at p. 588. 

Inspection being a proper subject of State legislation, section 
112 merely makes it clear that the States may make charges for that 
service even at the ports and boundaries. That is merely a question 
of the most convenient place at wliich to perform the service. There 
were, at the time of the adoption of the Constitution of the United 
States, numerous laws of this class existent in the several States. 
There were similar laws in the Australian Colonies at the times of 
federation, and their number has probably increased since. In- 
stances are to be found in the laws for the inspection and grading 
of butter, an operation usually conducted at the ports before ship- 
ment. The charges referred to in section 112 are those imposed 
for such a service. Neither the laws nor the charges for the service 
rendered are in any sense regulations of external or inter-state trade, 
though they may have some remote influence on the one or the 
other ” : Per Barton, J., in Duncan v. State of Queensland, (1916) 
22 C.L.R., at p. 589. 

What they Connote. 

As to the argument based by counsel on section 112, that by 
assuming inspection laws to be valid, and by expressly conferring 
the power to impose inter-state inspection charges, the Convention 
did not mean by section 92 to do more than forbid inter-state 
duties — I cannot accept it. It seems to me to be a fundamental 
error to suppose that inspection laws necessarily connote any 
obstruction or restriction on inter-state movement. They may 
obstruct or restrict and therefore the Federal Parliament has power 
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to annul them ; but inspection laws can be of many varieties ; and 
in assuming that they may be valid, section 112 does not exclude 
them from the operation of section 92 so far as they restrict inter- 
state commerce ” : Per Hiogins, in Duncan v. The State of Queens- 
land, (1916) 22 at p. 637. 

Intoxicating liquids. 

113, All fermented, distilled, or other intoxicating^®’^ 
liquids passing into any State or remaining therein for 
use, consumption, sale, or storage, shall be subject to 
the laws of the State as if such liquids had been produced 
in the State. 

See Tol. I., pp. 944-8. 

§181. ’’INTOXICATING LIQUIDS.” 

The Wilson Act. 

The history of the derivation of this section from the Wilson Act 
of the United States was recapitrrlated by Mr. Justice Bartox in 
Fox V. Robbins, 8 C.L.R., at pp. 124-5. His Honor went on to 
say : — “ Now, on comparing the Wilson Act with section 113 of our 
Constitution, it will be seen that they are identical in substance 
and nearly identical in terms. It was simply thought safer by those 
who framed our Constitution, especially in view of the inflexible 
character of section 92, that such a provision should be embodied 
in the charter than that it shordd be left for future enactment by 
the Federal Parliament under the commerce power. The Aus- 
traUan provision is shorter than the American Act.” 

Discriminating Laws. 

The unanunous decision of the Court in Fox v. Robbins, was 
that a W est Australian law which re(juired a greater fee for a licence 
to sell wine made from grapes grown in other States than for a 
licence to sell wine made from West Australian grapes was — at 
least to the extent of the difference between the fees — invalid as a 
burden on inter-state commerce contrary to section 92 of the Con- 
stitution, and could not be supported by section 113. Mr. Justice 
Barton said : — “ Like the Wilson Act, then, section 113 has the 
effect of enabling State laws, otherwise valid, to take effect on the 
liquors introduced from other States, at least as soon as they have 
reached the consignee, whether the original packages have been 



Secs. 113-114.] INTOXICANTS.— MILITARY PROPERTY. 905 


broken or opened or not. It has no greater eiSect, and there is no 
word in it wliich says, or which gives room for the implication, 
that it is meant to justify a Violation of section 92 by way of dis- 
crimination. Any law of the State laying any burden on the liquor 
brought in, whether by tax or import, or by restriction of sale, 
must apply equally to the like article of the States’ own production, 
or section 113 will not save the law ” : 8 C.L.R., at p. 125. 

“ Section 113 of the Constitution gives a State power to legis- 
late with respect to intoxicating liquids imported i^^o the State 
as fully as -with respect to intoxicating liquids produced in the State, 
but does not authorize a discrimination between iinported intoxicat- 
ing liquids and those produced in State adverse to the former.” 
Per Higgins, J. in Foxv. Bobbins, 8 C.L.R., at p. 131. 

States may not raise forces. Taxation of property of Common\\’eath or State. 

114. A State shall not, without the consent of the 
Parliament of the Commonwealth, raise or maintain 
any naval or military force, or impose any tax^®- on 
property of any kind belonging to the Commonwealth, 
nor shall the Commonwealth^®^ impose any tax on 
property of any kind belonging to a State. 

§182. “STATE SHALL NOT . . . IMPOSE ANY TAX 
... ON COMMONWEALTH PROPERTY.’’ 

Municipal Rates. 

Upon the establishment of the Commonwealth, and, subse- 
quently, certain lands and buildings within the boundaries of the 
City of Sydney", the property of the Government of New South 
Wales, became vested in the Commonwealth by virtue of sections 
85 (i.) and 86 of the Constitution. Before the establishment of 
the Commonwealth these lands and buildings, as Crown lands in 
New South Wales, were liable to be rated, and were rated by the 
plaintiff Council under the Sydney Corporation Act of 1879, and 
the Sydney Corporation (Consolidating Act) of 1902. After the 
vesting of the lands and buildings in the Commonwealth, the plain- 
tiff Council claimed to be entitled to he paid rates thereon by the 
Commonw^ealth. It was held by the High Court that the liability 
of the lands and buildings to be rated was not continued by section 
108 of the Constitution, and that, therefore, by virtue of section 
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114, the Commonwealth was not liable to pay rates in respect of 
them: The Municipal Council of Sydney t\ The Oommomvealth, 
(1904) 1 C.L.R., 209. 

Mr. Justice Barton said : — “ Holding the view that the 
‘ iiiiposition ’ of taxation with which we are at present concerned 
has taken place since Federation, I consider also that, a]oart from 
the express prohibition of section 114, the arguments of Marshall, 
C.J. in McCulloch v. Maryland, could, if necessaiy, be urged Avith 
much force us, this case. At any rate, I venture for myself to adopt 
the statement and the reason of ]\Ir. Justice Field, in the xiassages 
cited at the outset of opinion " : 1 C.L.R., at x^- 209. ‘Mt is 
familiar law that a State has no x>ower to tax the x^Toperty of the 
United States within its limits. This exemption of their property 
from State taxation — and by State taxation we mean any taxation 
by authority of the State, whether it be strictly for State purx>oses 
or for mere local and sx^ecial objects — is founded ux)on that ]mincif)Ie 
which inheres in every independent government, that it must be 
free from any such inteiference of another Government as may 
tend to destroy its x^owers or imxoair their efficiency. If the x^ropertv’ 
of the United States could be subjected to taxation b}^ the States, 
the object and extent of the taxation would be subject to the State's 
discretion. It might extend to buildings and other prox)erty essen- 
tial to the discharge of the ordinar^^ business of the national Gov'crn- 
ment, and in the enforcement of the tax those buildings might be 
taken from the possession and use of the United States." Per 
Field, J. in Wisconsin Central Railroad Co, v. Price County, 133 
U.S.R,, at p. 496. Cited by Barton, J. in the Municipal Council 
of Sydney v. The Commo7iivealtJi, supra, 

§ 183. NOR SHALL THE COMMONWEALTH.’’ 

Federal Taxation of State Imports, 

Before the establishment of the High Court the meaning of sec- 
tion 114 was the subject of a judicial decision given by the Full Court 
of New South Wales in the case of the Attorney- General of New 
South Wales v. The Collector of Customs of New South Wales, (1903) 
3 S.R. N.S.W., 115 and 9 A.L.R., 23. This was an action to recover 
£994 paid by the State Government to the defendant in respect of 
certain customs duties levied on goods imported by the Government 
for the use of State railways. Justices Oaven and Pring held that 
the prohibition of section 114 extended not merely to State land 
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and house property but also to goods and chattels im|)orted by the 
State and they gave judgment for the State. Stephek, A.C.J. 
considered that the words “ tax on j)roi)ert 3 ^ of any kind belonging 
to a State " must be construed by reference to the same words 
relating to the Commonwealth which could hardly refer to duties 
on the importation of goods. The judgment of the majority of the 
SopreiiK? (hurt was afterwards over- ruled by the High Court in 
the case of the Attorney- General of New South Wales v. The Gollector 
of Customs for New South Wales, (1908) 5 C.L.R., 818. 

The rule laid dovm in U Emden v. Pedder, 1 O.L.R., 91, at p. 
Ill, and applied to the case of interference by the Commonwealth 
with State instrumentalities in the Raihoay Employees" Case, has 
no application to i^owers which are conferred upon the Common- 
wealth in ('xpress terms and which, by their nature, manifestl^^ 
involve control of some operation of the State Governments, such 
as the power to make laws with respect to trade and commerce 
with other countries and with respect to taxation. It must be 
assumed that the Constitution intended that, so far as is necessary 
for the effective exercise of these powers, the rights of State Govern- 
ments should bo restricted. The imposition of Customs duties 
being a mode of regulating trade and commerce with other countries, 
as well as an exercise of the taxing power, the right of State Govern- 
ments to import goods is subject to the customs laws of the Com- 
monwealth. Further, the rule has reference only to the performance 
of the functions of Government within the Commonwealth, and, 
therefore, cannot be applied to the imiDortation by a State Govern- 
ment of goods to be afterwards used in connection with one of its 
instrumentalities: The Attorney- General {New South Wales) v. 
The Collector of Customs for New South Wales, (1908) 5 C.L.R., 818. 

In that case the High Court gave judgment for the Commom 
wealth on two grounds first that the word “ tax ” in section 114 of 
the Constitution was not intended to denote indirect taxation 
such as customs duties and that the levying of duties of customs on 
importation is not the imi^osition of a tax upon property within 
the primary and literal meaning of section 114, standing alone. 
Second that even if it is an imposition of a tax on property within 
the j)rimary and literal meaning of that section, yet that meaning 
is not the only or the necessary meaning ; that, it must be rejected 
as being inconsistent with other plain provisions of the Constitution 
and that it was the intention of the Legislature that the right of 
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State Governments to import goods should be subject to the control 
of the Commonwealth, so that the rule in D' Emden v. Pedder, 
1 C.L.R, 91, has no application. 

The rule referred to moreover has reference only to the per- 
formance of the functions of Government within the Common- 
wealth, beyond which the functions of a State Government, qua 
Government, do not extend. Therefore, although the rule prohibits 
the Commonwealth, in certain cases, from interfering with the free 
exercise of tEfe executive j)owers of a State, within the State, in 
making use of any means or instrumentalities lawfull}^ at its com- 
mand, it has nothing to say to the question whether any si^ecific 
thing may be brought within the State so as to become such a means 
or instrumentality. The interference complained of in the Railway 
Employees'' Case related to a function performed wholly within 
the State, and as to which the Court thought that no power to 
interfere was given either expressly or by necessar}" implication. 
That case, therefore, has no application to the present one : The 
Attorney- General (Neto South Wales) v. The CoUecior of Cust 077 is 
for New South Wales, (1908) 5 C.L.R, at p. 834. 

Exclusive Federal Power over Imports. 

The Customs Act 1901, being a vahd exercise by the Common- 
%vealth of the exclusive ppwer to impose, collect and control duties of 
customs and excise conferred by sections 52 (ix.), 86 and 90 of the 
Constitution, applies to goods imported by the Government of a 
State as well as to those imported by jDrivate persons. Therefore, 
goods imported by a State, whether dutiable or not, are by section 
30 of that Act subject to the control of the customs, and the authority 
of the State Executive is no justification for their removal from that 
control contrary to the provisions of the Act. A quantity of ’^vire- 
netting, which had been purchased in England and imported into 
the Commonwealth by the Government of New South Wales, was 
landed at the port of Sydney. Without any entry having been 
made or passed, and mthout the authority of the customs officers, 
the defendant, acting under the authority of the Executive Govern- 
ment of the State, removed the goods from the place where they were 
stored. In an action to recover a penalty it was held by the High 
Court that the defendant had committed a breach of sections 33 and 
236 of the Customs Act. The King v. Sutton, (1908) 5 C.L.R., 
789. 
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Taxation of Crown Leaseholds. 

Tlie Commonwealth Land Tax Assessment Act 1914, under 
which leasehold estates in State Crown lands are made liable to a 
land tax, does not amount to a tax on property belonging to the 
States which is forbidden by section 114 of the Constitution. “ The 
plain design and purpose of the Act is that the lessee of Crown lands 
shall pay land tax upon and according to the value of his interest 
in the land and as such it forms a natural part of a general scheme 
of land taxation " : Per GniimTii, C.J. — A tax is iigt placed on a 
State or in respect of any interest remaining in the State. It is 
placed on the lessee alone and in respect of what he himself possesses.’^ 
Per Isaacs, J,, Attorney -General [Queensland) v. The Attorney- 
General {Commonwealth), (1915) 20 C.L.R., pp. 161-175. 

Prohibitions Express and Implied. 

In its judgment in Wehb v, Outtrim, (1907) A.C., 81, the Privy 
Council referred to section 114 of the Constitution as showing that 
the inclusion of exjrress prohibitions in the instrument negatived 
the argument advanced in favor of further and implied prohibitions 
in accordance with the maxim expressumfacitcessare taciturn. This 
reasoning w^as combated in the judgment of ,a majority of the High 
Court in Baxter v. Commissioner of Taxes ^ New South Wales, (1907) 
4 C.L.K., p. 1128, where the Chief Justice (Sir Samuel Geiepith) 
;^aid The only section to which their Lordships expressly refer, 
w^hich has any bearing on the application of the maxim expressum 
facit, &c., is section 114. A little consideration will show that this 
section is not framed for the purpose of exhaustively defining the 
prohibitions upon the exercise of State powers, but altogether 
alio intuitu.'^’ 

States not to coin money. ^ 

115. A State shall not coin^®^ money, nor make 
anything but gold and silver coin a legal tender in 
payment of debts. 

§184. “A STATE SHALL NOT COIN.” 

Legal Tender. 

This section illustrates, in a peculiar manner, the distinction 
between “ exclusive ” and “ concurrent ” powers. The coining of 
money is, by the joint operation of section 51 (sn.) and section 115, 
exclusively vested in the Commonwealth j it is, by the former,. 
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granted to the Commonweaith, and by the latter mthdrawn from 
the States. On the other hand the legal tender poT^^er is granted 
to the Commonwealth and remains in the States, subject to two 
conditions, viz., they can only make gold and silver a legal tender 
in payment of debts, and if there is any inconsistency between State 
and Commonwealth tender laws the latter prevails. See section 
51 (xii.). 

Express and Implied Limitations. 

Sections ^14, 115, 116 and 117 of the Constitution contain 
express limitations upon the legislative powers of the States. Those 
sections deal, though not in identical words, with the same matters 
as those dealt with respectively in Article I., section 10, sub-section 
1 ; in Article VI., section 3, with the first Amendment, and in 
Article IV., section 2, and section 1 of the 14th AmendmenLof the 
United States Constitution. That Constitution, therefore, as well 
as the Australian, contains express prohibitions, but it has never 
been held that they precluded the admission of those necessary^ 
implications which are admitted in all other cases. The framers of 
the Commonwealth Constitution may be taken to have been aware 
of this fact, and also of the fact that the doctrine of necessary 
implication had been applied to the Constitutions of the British 
Dependencies : In re Adam, 1 Moo. P.C.C., 460 ; Attorney -General 
V, Gain and Oilhula, (1906) A.C., 542. The maxim expressum facit, 
&c., has been often invoked in vain in English Courts : Colquhoun v. 
Brooks, 21 Q.B.D., 52, at p. 65, where Lopes, L.J., called it a 
valuable servant, but a dangerous master.” Per Griffith, C.J. in 
Baxter v. Commissioner of Taxes, New South Wales, (1907) 4 C.L.R., 
at p. 1128. 

Commonwealth not to legislate in respect of religion. 

116. The Commonwealth shall not make any law 
for establishing any rehgion, or for imposing any 
rehgious observance, or for prohibiting the free exercise 
of any religion, and no religious test shall be required 
as a qualification for any office or pubhc trust under the 
Commonwealth. 


Rights of residents in States. 

117. A subject of the Queen, resident in any State, 
shall not be subject in any other State to any disability 
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or discrimiBation^^^ wliicli would not be equally applic- 
able to him if he were a subject of the Queen resident 
in such other State. 

§185. ^‘DISABILITY OR DIS CRIMINATION. » 

Distinction between Residence and Domicil. 

The Administration Act of Western Australia (103), section 86, 
provides that: — “ Every executor and admimstrato^ shall pay to 
the Commissioner of Stamps duty on the final balance of the real 
and personal estate of the deceased according to the rules set forth 
in the second schedule. Provided that, in so far as beneficial 
interests pass to persons bona fide residents of and domiciled in 
Western Australia and occup;vdng towards the deceased the relation- 
ship set foi'th in the third schedule, duty shall be calculated so as to 
charge only one half of the i')ercentage on the proj)erty acquired by 
such person.’’ Under tliis Act the plaintiffs, executors of the ’will 
of E. W. Davies, late of Fremantle, Western Australia, were called 
upon to x>ay succession duty in Western Australia upon the estate 
of their testator, including duty upon a sum of £8,055, representing 
the value of property passing under the mil to one A. E. Davies, 
who at the death of the testator was alleged to be a British subject 
bona fide resident and domiciled in the State of Queensland. The 
rate of duty for the estate in question, according to the rules in the 
second schedule, was 9 per cent., and A. E. Davies was a person 
occupying to the deceased the relationship set forth in the third 
schedule. The Commissioner of Stamps demanded from the 
plaintiffs in respect to his share duty at the full rate of 9 per cent., 
which the plaintiffs paid under protest, and they then sued to 
recover one-half of that sum, claiming under section 117 of the 
Constitution. It was held by the High Court that the real ground 
of the discrimination prescribed by the section of the Administration 
Act was domicil and not residence, and that, consequently, the 
enactment was not void under section 117 of the Constitution, as 
setting up a discrimination between the residents of different 
States : Davies v. The State of Western Australia, (1904-5) 2 C.L.R.; 
29. 

Every State can impose such duties in respect of the whole 
of the personal property of the domiciled citizens of the State, 
w^hether that property is situate within or beyond its territorial 
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limits. The State may, therefore, derive a much larger revenue 
from the estates of such persons than from those of others who 
merely reside in the State without having their domicil in it. The 
area of taxation being larger in their case, the Legislature may well 
think it reasonable to reduce the rate in their favour. Moreover, 
it is a well-knowm fact that the double liability to death duties, as 
they are called, i.e., the liability to pay them both to the State of 
domicil and the State in w^hich the property is situate, has consider- 
able operation upon the minds of investors, and the Legislature 
might reasonably offer such a reduction as that in question as an 
inducement to persons to make their permanent home in Western 
Australia. Again, I think it is a sound rule of construction that a 
State Act should if possible be so interpreted as not to make it 
inconsistent with the Constitution — ut res magis valeat qiiam fereat. 
These reasons have led me — ^not without some fluctuation, of opinion 
— to the conclusion that the word ' domiciled ’ should be read 
without the qualifying words ‘ bona fide ’ and should be construed 
as meaning ‘ having their legal domicil ’ in Western Australia. On 
this construction, the discrimination effected by the Act is not a 
discrimination as between residents of Western Australia and others, 
but as between persons having their legal domicil in Western Aus- 
tralia and others, and A. E. Davies, not having such a domicil is 
not entitled to the benefit of the reduction claimed. Whether, if his 
legal domicil were in Western Australia instead of in Queensland, he 
would be entitled to claim the reduction, is a question which it is 
not necessary to consider.” Per Geiffith, C.J., 2 C.L.E., at p. 43. 

Mere residence in Western Australia does not give any of its 
inhabitants a better right to resist the higher rate of duty than Mr. 
Davies has, residing as he does in Queensland. But when residence 
and domicil concur, the concept of residence is so absorbed in that of 
domicil that it has no separate existence in thought. Residence in 
the place of domicil is the normal condition, and residence away 
from it is in the view of law not permanent until it becomes of such 
a kind as to merge in its turn into a domicil of choice. Consequently, 
without the Western Australian domicil, there is no discrimination 
between subjects of the King residing in Queensland and those 
residing in Western Australia, It is discrimination on the sole 
ground of residence outside the legislating State that the Constitu- 
tion aims at in the 117th section. I do not think that is the ground 
of the discrimination in the Western Australian Administration 
Act.” Per Baeton, J„ 2 C.L.R., at p. 47. 
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‘‘ I find myself xinable to avoid the conclusion that the expres- 
sion ‘ domiciled in Western Australia ’ was used by the Legislature 
not in its popular sense but in the legal and technical sense. So 
interpreting the section and expanding the expression ‘ domiciled ’ 
into its full meaning, the discrimination is in favour of persons 
within the named degrees of relationship who are ‘ bona fide residents 
of Western Australia and whose domicil the law deems to be in 
Western Australia.* It follows therefore that no resident of Western 
Austraha can claim the reduction of duty unless he aisoiiias his legal 
domicil in Western Australia, and the Queensland resident not 
domiciled in Western Australia is in this respect subject to precisely 
the same discrimination, and to no further and no other.** Per 
O’Coinnor, J., 2 C.L.R., at p. 52. 

ftecognition of laws, &c., of States. 186 

118. Full faith and credit shall be given, through- 
out the Commonwealth, to the laws, the public Acts 
and records, and the judicial proceedings of every 
State. 


§186. ’’RECOGNITION OF LAWS &c. OP STATES.” 

LEGISLATION. 

State Laws and Records Recognition Act 1901. 

All Courts within the Commonwealth are required to take 
judicial notice of Acts of the Parliament of a State, of the impression 
of the Seal of any State, of the signatures of certain high State 
officials. Proof of State proclamations, commissions, orders, 
regulations, Acts of State, may be given by the production of the 
Government Gazette of the State or a document purporting to be 
certified by the Clerk of the Executive of the State or purporting 
to be certified by a Minister of the Crown for the State. Votes and 
proceedings of State Parliaments and other public records may be 
proved in the manner prescribed by the Act. Proof of the incor- 
poration of a company incorporated or registered in any State may 
be given by a certificate signed by the proper officer. 

Protection of States from invasion and violence. 18< 

119. The Commonwealth shall protect every State 
against invasion and, on the application of the Executive 
Government of the State, against domestic violence. 
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§187. ‘^PROTECTION OF STATES FROM INVASION AND 
VIOLENCE.” 

LEGISLATION. 

Defence Act 1903. 

By section 51 of this Act it is provided : — “ Where the Governor 
of a State has proclaimed that domestic violence exists therein, the 
Governor-General, upon the application of the Executive Govern- 
ment of the State, may, by proclamation, declare that domestic 
violence exists in that State, and may call out the Permanent Forces, 
and in the event of their numbers being insufficient may also call 
out such of the Militia and Volunteer Forces as may be necessary 
for the protection of that State, and the services of the Forces so 
called out may be utilized accordingly for the protection of that 
State against domestic violence.” 

Custody of offenders against laws of the Commonwealth. 

120. Every State shall make provision for the 
detention in its prisons of persons accused or convicted 
of offences against the laws of the Commonwealth, and 
for the punishment of persons convicted of such 
offences, and the Parliament of the Commonwealth may 
make laws to give effect to this provision. 

There has been no State or Commonwealth legislation under 
this section, hut its intention has been generally observed. 



[915 


CHAPTER VI.— NEW STATES. 

New States may be admitted or established. 

121. The Parliament may admit to the Common- 
wealth or establish new' States, and may upon such 
admission or establishment make or impose such terms 
and conditions, including the extent of representation 
in either House of the Parliament, as it thinks fit. 

Government of territories. 

122. The Parliament may make laws for the gov- 
ernment of any territory surrendered by an}:^ State 
to and accepted b}?* the Commonwealth, or of any 
territory placed by the Queen under the authority 
of and accepted b}^ the Commonwealth, or otherwise 
acquired hj the Commonwealth, and may allow the 
representation of such territorj?- in either House of the 
Parliament to the extent and on the terms which it 
thinks fit. 

§188. GOVERNMENT OP TERRITORIES.” 

LEGISLATION. 

Papxja Act 1905. 

New Guinea. 

Prior to 6th March 1902, British New Guinea was a Crown 
Colony under an Administrator who was subject to the control of 
the Governor of Queensland, acting with the advice of his Ministers, 
in the same way as ordinary Crowm Colonies are to that of the 
Secretary of State. By Order-in-Council of 6th March 1902, and 
Letters Patent of the 18th of the same month, the Possession was 
placed under the authority of the Commonwealth, and the Governor- 
General was authorized, as soon as the Parliament should make laws 
for the government of the Possession, to issue a proclamation 
declaring that that had been done, and from that date, the Letters 

'PQfi:^-n+. ■vxH+l'i f.liA ?irlminiQ+.ra+.m-n A-f 3 



916 


TERRITORIES. 


[Sec. 122. 


instructions issued thereunder should he revoked, tod until the 
appointed day the Governor-General was invested with the powers 
and duties formerly entrusted to the Governor of Queensland. 

There was no acceptance of New Guinea by the Commonwealth 
until the passing of the Papua Act on 16th November 1905. Before 
that date the Governor-General was simply the persona designata 
to whom the control formerly exercised by the Governor of Queens- 
land became -^sted, but in that capacity he did not represent the 
Commonwealth. 

Papua. 

The Papua Act 1905 was assented to on 16th November 1905. 
The Possession of British New Guinea was declared to be accepted 
by the Commonwealth as a territory under the authority of the 
Commonwealth, by the name of the Territory of Papua. The laws 
in force in the Possession of British New Guinea at the commence- 
ment of this Act were continued in force in the Territory until othei* 
provision was made. The Courts of justice in existence in the 
Possession of British New Guinea at the commencement of this Act, 
and the jurisdiction, practice, and procedure thereof, were con- 
tinued in the Territory until other provision was made. Ail judges, 
magistrates, and other officers in the public service of the Possession 
of British New Guinea at the commencement of tliis Act were to 
continue in office as if apointed under this Act. It was provided 
that there should be a Lieutenant-Governor of the Territory, who 
should be charged with the duty of administering the government 
thereof on behalf of the Commonwealth, An Executive Council for 
the Territory was created to advise and assist the Lieutenant- 
Governor ; a Legislative Council was created to consist of the 
Lieutenant-Governor and of the members of the Executive Council, 
together with such non-official members as the Governor-General 
appoints under the Seal of the Commonwealth, or as the Lieutenant- 
Governor, in pursuance of instructions from the Governor-General, 
appoints under the Pubhc Seal of the Territory. So long as the 
white resident population is less than 2,000, the number of non- 
official members shall be three ; but when the white resident popula- 
tion is 2,000 or more, an additional non-official member shall be 
appointed for each 1,000 of such population in excess of 1,000. The 
Legislative Council has power to make Ordinances for the peace, 
order and good government of the Territory. The revenues of the 
Territory are available for defraying the expenditure thereof, and. 
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the Governor-General may make snch regulations as he deems 
necessary for the receipt, expenditure, control and audit of revenues 
and mone.ys of tlie Territory. There is to he paid out of the Con- 
solidated Revenue Fund of the Commonwealth towards the revenues 
of the Territory the sum of £20,000 in each financial year up to 'and 
including the financial year ending 30th June 1906, and thereafter 
such sums, if an}", as the Parliament appropriates for that purpose. 

Olficers of the Possession, 

In the case of Stmchan v. The Commonwealth, ^906) 4 C.L.R., 
455, the plaintiff brought an action in the High Court against the 
Commonwealth to recover damages in respect of alleged wrongful 
acts of officers of the Possession of New Guinea, committed in May 
1905, at a date prior to any legislation by the Commonwealth on 
the subject of New Guinea. It was held by the High Court that 
until such legislation took place, and the proclamation consequent 
thereon was made, no such relationship of master and servant 
existed between the Commonwealth Government and the officials 
of the Possession as would render the Commonwealth liable in an 
action of tort for wrongful acts of such officers : Tobin v. The 
Queen, 16 C.B.N.S., 310, applied. 

Trial by Jury in Territories. 

There is no doubt or question as to power of the Federal 
Parliament to create a local Legislature to pass laws for the Govern- 
ment of a Territory as has been done in the Papua Act, No. 9 of 1905. 

By an Ordinance, No. 7 of 1907, passed after the transfer of 
the Possession to the Commonwealth it was enacted that the trial 
of persons of European descent charged with a crime punishable 
with death should be held before a jury of four persons, but that ‘‘ save 
as aforesaid the trial of all issues, both civil and criminal, shall as 
heretofore be held without a jury.” 

In the Central Court of Papua, before His Honor, J. H. P. 
Mureay, Chief Judicial Officer, George Bernasconi was tried on a 
charge of assault causing bodily harm, and was found guilty and 
sentenced to twelve months’ imprisonment with hard labour. At 
the request of the solicitor for the accused, His Honor stated a 
case reserving for the consideration of the High Court the following 
question : — Whether the accused’s deemed request for a jury was 
rightly refused ? 
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It was held by the High Court that Chax^ter III. of the Con- 
stitution including section 80 providing for the trial of indictable 
offences by jury was limited in its application to the exercise of 
the judicial power of the Commonwealth in respect of those functions 
of Government as to which it stands in the jjlace of the States, and 
has no application to territories. Section 80, therefore, relates 
only to ofences created by the Parliament hy Statutes passed in 
the execution of those functions, which are aptly described as 
Laws of the Commonwealth.’' 

In my opinion,” said Griffith, C.J., “ the power conferred 
by section 122 is not restricted by the provisions of Chapter III. of 
the Constitution, whether the power is exercised directly or through 
a subordinate Legislature. The first question raised by the case, 
which is whether the request for a jury alleged to have been applied 
by the plea of ‘ not guilty ’ was rightly refused, must therefore 
be answered in the affirmative ” : The King i\ Bernasconi^ (1915) 
19 GL.R., at pp. 633-635. 

''Section 80 of the Constitution" said Mr. Justice Isaacs, 
is one of a fasciculus of sections collected in one chapter and 
united and inter-related as members of a distinct group under the 
title of ‘ The Judicature.’ The ‘ judicial power of the Common- 
wealth ’ — that is, the whole judicial power of a Commonwealth 
proper — is there dealt with. By force of the various sections of 
Chapter III. other than section 80 and aided by sub-section (xxxix. ) 
of section 61, Parliament might have enacted, or might have enabled 
Courts to provide by rules, that all offences whatever should be tried 
by a Judge or Judges without a jury. Section 80 places a limitation 
on that power. Neither Parliament nor Court may permit such a 
trial. If a given offenpe is not made triable on indictment at all, 
then section 80 does not apply. If the offence is so tried, then there 
must be a jur^^. But the provision is clearly enacted as a limitation 
on the accompanying provisions, applying to the Commonwealth 
as a self-governing community. And that is its sole operation. 
When the Constitution, however, reaches a new consideration, 
namely, the government of territories, not as constituent parts of 
the self-governing body, not ‘ fused with it,’ as I expressed it in 
Buchanan's Case, 16 C.L.R., 315, at p. 335, but rather as parts 
annexed to the Commonwealth and subordinate to it, then section 
122 provides the appropriate grant of power.” Per Isaacs, J., 
19 C.L.R., at p. 637. 
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Annual Cost. 

The total* expenditure in connection with the administration 
of Papua amounted in 1917-18 to £144,693. The revenue and 
receipts estimated (including the Commonwealth subsidy of £31,000) 
amounted to £113,122. 

Northerk Territory Acceptance Act 1910. 

This Act, assented to 16th November 1910, provided for the 
acceptance of the Northern Territory as a Territory under the 
authority of the Commonwealth and for the carryj^ig out of the 
agreement for the surrender and acceptance. 

By letters patent of Her late Majesty QUEEN VICTORIA, 
bearing date the 6th July 1863, and signed by warrant under the 
Queen s Sign Manual, the Northern Territory, as defined in this 
Act, was annexed to the Province of South Australia. 

By the Constitution Act the Province of South Australia, 
including the Northern Territory of South Australia, became a part 
of the Commonwealth by the name of the State of South Australia 

On 7th December 1907, an agreement was entered into by the 
Commonwealth and the State of South Australia for the surrender 
of the Northern Territory by South Australia to the Commonwealth 
subject to certain terms and conditions. This agreement was 
ratified and approved by the Commonwealth Parliament, and by 
the legislation of South Australia. The principal terms of the 
agreement were as follows : — 

In consideration of the surrender of the Northern Territory 
and the property of the State of South Australia therein and certain 
other rights, the Commonwealth agreed to be responsible for the 
indebtedness of the State in respect of the Northern Territory as 
from the date of acceptance of such surrender and relieve the State 
from the said indebtedness. The Commonwealth agreed to con- 
struct a railvi^ay line from Port Darwin southward to a point on 
the northern boundary of South Australia proper — which railway, 
with the railway from a point on the Port Augusta railway to 
connect therewith, is referred to as the Transcontinental Railway. 
The Commonwealth acquired from South Australia the Port 
Augusta railway, including all lands reserved for such a railway, 
together with all stations and other buildings, sidings, wharfs, and 
other accessories used in connection with the working of the said 
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railway except the railway carriages, trucks and other movable 
plant and rolling stock. The Commonwealth agreed to construct, 
as part of the Transcontinental Railway a railway from a point 
on the Port Augusta railway to connect with the other part of the 
Transcontinental Railway at a point on the northern boundary of 
South Australia proper. The Commonwealth agreed to pay the 
price of the Port Augusta Railway by becoming responsible for the 
amount of loans raised by the State for the purpose of constructing 
the said railway and by annually reimbursing the State the interest 
payable thei>eon and by paying annually into a Commonwealth 
sinking fund the amounts which the State has undertaken to pay 
into such a fund in connection with the said loans until the said 
loans are paid and redeemed by the Commonwealth. 

In consideration of the covenants and agreements by the 
Commonwealth, the State surrendered to the Commonwealth the 
Northern Territor}^ including the railway from Port Darwin south- 
wards known as “ The Palmerston and Pine Creek Railway " and 
all the State’s right, titles and interest in the control of all real and 
personal property in the Northern Territory. 

By section 7 of the Territory Acceptance Act all laws of South 
Australia in force in the Territory at the time of acceptance continued 
in force until altered or repealed by Commonwealth legislation. 
By section '8, all Courts of Justice in existence in the Territory at 
the time of its acceptance are to continue until other provision is 
made by or under any law of the Commonwealth. By section 10, 
all estates and interests held from the State of South Auvstralia 
within the Territory at the time of its acceptance shall continue to 
be held from the Commonwealth on the same terms and conditions. 
By section 19, nothing in the Act is to be taken as an approi>riation 
of any revenues or money. 

Northebk Terbitoby Administration Act (1910). 

The Governor- General was by this Act authorized to appoint 
an Administrator to exercise all powers and functions assigned to 
him, under his commission, to act according to such instructions 
as may be given to him by the Minister of External Affairs, By 
section 5 where any law of the State of South Australia continues 
in force in the Territory by virtue of the Acceptance Act, it is subject 
to any Ordinance made by the Governor- General to have effect in 
the Territory as if it were a law of the Territory. Section 11 pro- 
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vides that no Crown land in the Territory shall be sold or disposed of 
for any estalbe of freehold excex^t in pursuance of some contract made 
before the passing of the Act. By section 13, until the Parliament 
makes other i>rovisions for the Government of the Territory, the 
Governor- Genei’al in Council is empowered to make Ordinances 
having the force of la'w in the Territoiy. Section 12 gives the 
several Courts of South Australia, subject to any Ordinance to be 
made, the same jurisdiction for the enforcement of all laws in the 
Territoiy and the administration of justice therein as they had 
before the commencement of the Act. 


Operation of South Australian Law. 

The effect of the provisions of section 7 of the Acceptance Act 
and section 5 of the Administration Act ■were considered by the 
High Court in BticJianan and Another v. The Commonwealth and 
Another, (1913) 16 GL.K, 315. It was held that so far as those 
sections purport to give effect in the Northern Territory, as laws of 
the Commonw’ealth, to law^s of South Australia which impose taxa- 
tion they are rdlid. 

The executors of a will of a deceased person who owned certain 
property in the Northern Territory applied to the Judge of the 
Northern Territory to have an exemplified copy of the x>i’obate 
which had been granted in New South Wales re-sealed with the 
seal of the Northern Territory. It was decided that they were not 
entitled to have the exemplified copy of the probate so re-sealed 
except on payment, in respect of the property in the Northern 
Territory, of the succession and probate duties imposed by the 
Succession Duties Act 1893 (S.A.) and the Administration and 
Probate Act 1891 (S.A.). 

Section 122 of the Constitution contains all the necessary 
power to legislate for a Territory, including the imposition or con- 
tinuance of anj' kind of taxation. It does not need any assistance 
from section 51 of the Constitution in respect either of taxation, 
or of anything else. It would suffice for all its purposes if there 
were no section 51 at all. It is more ample than section 51 for all 
the purposes of a Territory. Per B.aetok, Acting 0. J. in Buchanan 
V. The CommomveaUh. 16 O.L.E., at p. 327. 

The Commonwealth Statutes in terms adopt and in effect 
re-enact the Acts of South Australia so far as they apply to the 
Territory in its new condition, and certainly include the two Acts 
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in question. But the clear power contained in section 122 of the 
Constitution is independent of that contained in sectiorf 51 sub-sec- 
tion (ii.). The last-named power — ‘ Taxation ; but so as not to 
discriminate between States or parts of States ’ — apx)lies only to 
the Commonwealth proper. The Northern Territory, though 
‘ annexed ’ to South Australia, and in one sense a ‘ part ’ of that 
political organism, was always known by the distinctive name of 
the ‘ Northern Territory,’ and in the official despatches between 
the Government of South Australia and the Colonial Office references 
were made to Sc?¥ith Australia proper and to the Northern Territory 
per Way, C.J. in Adelaide Steamship Go, Ltd. v. Wells, 18 S.A.L.R., 
111, at p. 115. And now that it is a Territory of the Common- 
wealth, it is not fused v/ith it, and the provisions of sections 53 
and 55 of the Constitution, intended to guard the Senate and the 
States, have no application to the Northern Territory. The taxa- 
tion involved in the Northern Territory Acts is quite outside the 
‘ taxation ’ referred to in section 55 of the Constitution. Conse- 
quently, assuming the South Australian Acts in question do not 
continue by mere force of cession, still their introduction by means 
of the Commonwealth Acts is unaffected by the provisions of sec- 
tion 55.” Per Isaacs, J. in Buchanan v. The Commonwealth, 16 
C.L.R., at pp. 334-335. 

Judicial Officers. 

The jurisdiction which, before the Northern Territory Accept- 
ance Aet 1910, was passed, a Special Magistrate of South Australia 
had under section 68 (2) of the Judiciary Act with respect to the 
summary conviction of persons charged with offences against 
the laws of the Commonwealth committed within the Northern 
Territory, was renewed both as to subject matter and locality by 
section 8 of the Northern Territory Acceptance Act 1910. It was 
held, therefore, that a Special Magistrate of the Northern Territory 
had jurisdiction to entertain and determine a complaint for an 
offence against the War Precautions Regulations 1915, committed 
in the Territory : Mitchell v. Barker, 24 C.L.R., 365. 

Debts and Obligations. 

The Northern Territory loans taken over by the Commonwealth 
from South Australia amounted, on 30th June 1918, to £2,772,515. 
The capital indebtedness of the Port Augusta- Oodnadatta Railway 
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transferred bj" South Australia to the Commonwealth, amounted 
OB 30th June 1918, to £3,159,256. The total capital liabilities 
taken over b}^ the Commonwealth were £5,931,178. 

Annual Cost of Northern Territory. 

A. Ordinal}’ Annual Votes and Appropriations — 

1018-19. 

Ordinary expenses 
Interest on loans 

Railway expenses . . . . - 

Sinking Eund 
Railway surveys 

B. New works and buildings I3aid out of Revenue 

0. Railway Construction Line Fund . . 

D. Redemption of South Australian loans 

Total Northern Territory and Port Augusta- 
Oodnadatta Railway . . 

Total . . 

Alteration of limits of States. 

123. The Parliament of the Commonwealth may, 
with the consent of the Parliament of a State, and the 
approval of the majority of the electors of the State 
voting upon the question, increase, diminish, or other- 
wise' alter the limits of the State, upon such terms and 
conditions as may be agreed on, and may, with the like 
consent, make provision respecting the effect and opera- 
tion of any increase or diminution or alteration of ter- 
ritory in relation to any State affected. 

Formation of new States. 

124. A new State may be formed by separation of 
territory from a State, but only with the consent of the 
Parliament thereof, and a new State may be formed by 
the union of two or more States or parts of States, but 
only with the consent of the Parliaments of the States 
affected. 


£416,326 

£10,000 

£17,600 

£339,408 

£783,234 
£] .566,463 
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{Seat of Government. 

126. The seat of Government^®® of the Common- 
wealth shall be determined by the Parliament, and shall 
be within territory which shall have been granted to or 
acquired by the Commonwealth, and shall be vested in 
and belong to the Commonwealth, and shall be in the 
State of New South Wales, and be distant not less than 
one hundred miles from Sydney. 

Such territory shall contain an area of not less than 
one hundred square miles, and such portion thereof as 
shall consist of Crown lands shall be granted to the 
Commonwealth witliout any payment therefor. 

The Parliament shall sit at Melbourne until it 
meet at the seat of Government. 

§ 189. “ SEAT OF GOVERNMENT.” 

LEGISLATION. 

Seat of Government Dalgbtty Act 1904. 

By this Act it was determined that the Seat of Government of 
the Commonwealth should he within seventeen miles of Dalgetty 
in the State of New South Wales. The territory to he granted to 
or acquired hy the Commonwealth, within which the Seat of Govern- 
ment was to contain an area not less than 900 square miles, and have 
access to the sea. The amount of the compensation to he paid hy 
the Commonwealth for any land to he acquired hy the Common- 
wealth within the Seat of Government or the surrounding territory 
should not exceed the value of the land on 1st January 1904, hut 
in other respects the provisions of the Property for Public Purposes 
Acquisition Act 1901 was to apply to the acquisition of such land. 
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Seat' of Government Yass-Canberra Act 1908. 

The Seat of Government Dalgetty Act 1904 was by this Act 
repealed, and it was determined that the Seat of Government of 
the Commonwealth shall be in the district of Yass-Canberra in the 
State of New South Wales. The territory to be granted to or 
acquired by the Cbnimonw^ealth for the Seat of Government shall 
contain an area not less than 900 square miles, and have access to 
the sea. Any person thereto authorized in writing by the Minister 
may, for the purpose of any survey of land with a view to ascer- 
taining the territory proper to be granted to or acquired by the 
Commonwealth for the Seat of Government, enter upon and remain 
on any lands w^hether Crown lands of the State of New South Wales 
or not, and do thereon all things for the purposes of the survey, 
and shall do no more damage than is necessary. The amount of 
the compensation to be paid by the Commonwealth for any land 
to be acquired by the Commonwealth within the territory granted 
to or acquired by the Commonwealth for the Seat of Government 
shall not exceed the vadue of the land on the 8th October 1908, 
and in other respects the provisions of the Lands Acquisition Act 
1900 shall apply to the acquisition of the land. 

Seat of Government Acceptance Act 1909. 

The Governor-General is hereby authorized to declare by 
proclamation that, on and from a day to he fixed by the proclama- 
tion (in this Act referred to as the proclaimed day), the Territory 
described in the Second Schedule to this Act, and surrendered by 
the State of New South Wales to the Commonwealth, is accepted 
by the Commonwealth as a Territory of the Commonwealth. This 
Act was proclaimed to commence on 22nd January 1910 : Govern- 
ment Gazette, 20th January 1910. 

The Act ratified and confirmed an agreement made on 18th 
October 1909, between the Commonwealth of the one part and the 
State of New South Wales of the other part, by which the State 
agreed to sun'ender and the Commonwealth agreed to accept the 
Yass-Canberra Territory as Federal Territory within which the 
Seat of Government shall be established. The Act declared and 
determined that the Seat of Government shall be in the Territory 
described in the Second Schedule of this Act.” The Governor 
General was authorized to declare by proclamation that, on and 
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from a day to be fixed, by the proclamation (in this A^?t referred to 
as the proclaimed day), the Territory describes in the Second 
Schedule to the Act, and siirrendered by the State to the Common- 
wealth, is accepted by the Commonwealth as a Territory of the 
Commonwealth.” The effect of the proclamation was that, on and 
from the proclaimed da^^ (1st January 1910) the Territory was in 
law accepted by the Commonwealth and acquired by the Common- 
wealth for the Seat of Government. All laws in force in the Terri- 
tory immediately before the proclaimed day were, so far as applicable 
continued in force until other provisions were made. Where by 
any State laws in force in the Territory, on the proclaimed day, any 
power or function was vested in the Governor of the State, or in 
any authority of the State, that j)ower or function in relation to 
the Territory was vested in and exercised or performed bj" the 
Governor- General, or the authority exercising similar |)owers and 
functions under the Commonwealth, as the case required or as the 
Governor- General directs : “ Provided that the Governor- G< moral 
may direct that any such power or function may be exercised or 
performed on behalf of the Commonwealth by the authorit}^ of the 
State in which it was previously vested ; and while that dmection 
remains in force the authority of the State shall, in regard to the 
exercise or performance of that power or function, be deemed to be 
an authority of the Commonwealth.” 

All estates and interests in any land in the Territory which 
were held by any person from the State immediately before the 
proclaimed day, subject to any law of the Commonwealth, continue 
to be held from the Commonwealth on the same terms and con- 
ditions as they were held from the State. 

The High Court and the Justices thereof acting within the 
Territory were invested with the jurisdiction which immediately 
before the proclaimed day belonged to the Supreme Court of the 
State and the Justices thereof. The Governor- General was 
authorized to appoint such magistrates and officers as are neces- 
sary to execute the laws of the Territory and provide for the adminis- 
tration of justice thereunder. 

^ The Seat of Government Act 1910 makes temporary provision 
for the administration and government of the Federal Territory 
in which the Seat of Government is situated. 
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Judiciary Act 1903, Section 10. 

The principal seat of the High Court is to be at the Seat of 
Government. Until the Seat of Government is established, the 
principal seat of the High Court shall be at such place as the Governor- 
General from time to time appoints. 

Commonwealth Conciliation and Arbitration Act 1904. 

By section 52 the principal Registry shall, when the Seat of 
Government is established within Federal territory, be situated 
at the Seat of Government, but until that time the Principal Registry 
shall be situated at such place as the Minister directs. 

Acijuisition of Land. 

On 1st May 1915, the Commonwealth, pursuant to the Lands 
Acquisition Act 1906, compulsorily acquired certain land of the 
respondent at Jervis Baj^, then in the State of New South Wales. 
On 25th August 1915, the respondent made a claim for compensation 
in respect of such acquisition. On 4th September 1915, the Jervis 
Bay Territory Acceptance Act 1915, came into ox^eration, and the 
land in question thereafter was witliin territory acquired by the 
Commonwealth for the Seat of Government. On 5th May 1916, 
the respondent refused an offer which had been made to him in 
respect of his claim for compensation, and on 7th March, 1917, by 
wit of summons instituted an action in the Supreme Court of New 
South Wales against the Commonwealth to recover com];)ensation. 
Held, that the cause of action arose on 5th May 1916 ; that the 
jurisdiction which the Supreme Court of New South Wales originally 
had in respect of the land was taken away by section 8 of the Seat 
of Government Acceptance Act 1909 (which is incorporated in the 
Jervis Bay Territory Acceptance Act 1915, by section 4 thereof) ; 
that that Court was not a “ State Court of comi)etent jurisdiction ’’ 
within the meaning of section 37 of the Landfe Acquisition Act 
1906 ; and, therefore, that it had no jurisdiction to entertain the 
action. Woodhill v. Commonwealth of Australia, 17 S.R., 224, 
reversed : Commonwealth v. Woodhill, 23 C.L.R., 482 ; 18 S R., 100. 

Power to Her Majesty to authorize Governor- General to appoint deputies. 

126. The Queen may authorize the Governor- 
General to appoint any person, or any persons jointly 
or severally, to he his deputy or deputies within any 
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part of the Commonwealth, and in that capacity to 
exercise during the pleasure of the Governor-General 
.such powers and functions of the Governor-General 
as he thinks fit to assign to such deputy or deputies, 
subject to any limitations expressed or dii'ections given 
by the Queen ; but the appointment of such deputy or 
deputies shall not affect the exercise by the Governor- 
General himself of any power or function. 

Aborigines not to be counted in reckoning population. 

127. In reckoning the numbers of the people of the 
Commonwealth, or of a State or other part of the 
Commonwealth, aboriginal natives shall not be counted. 
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CHAPTER VIII.— ALTERATION OF THE 
CONSTITUTION. 

Mode of altering the Constitution. 190 

128. This Constitution shall not be altered except 
in the following manner : — 

The proposed law for the alteration thereof must 
be passed by an absolute majority of each House of the 
Parliament, and not less than two nor more than six 
months after its passage through both Houses the 
proposed law shall be submitted in each State to the 
electors qualified to vote for the election of members 
of the House of Representatives. 

But if either House passes any such proposed law 
by an absolute majority, and the other House rejects 
or fails to pass it or passes it with any amendment to 
which the first-mentioned House wiU not agree, and if 
after an interval of three months the first-mentioned 
House in the same or the next session again passes the 
proposed law by an absolute majority with or without 
any amendment which has been made or agreed to by 
the other House, and such other House rejects or fails 
to pass it or passes it with any amendment to which the 
first-mentioned House will not agree, the Governor- 
General may submit the proposed law as last proposed 
by the first-mentioned House, and either with or 
without any amendments subsequently agreed to by 
both Houses, to the electors in each State qualified to 
vote for the election of the House of Representatives. 


L.P. 
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When a proposed law is submitted to the electors 
the vote shall be taken in such manner as the Parlia- 
ment prescribes. But until the qualification of electors 
of members of the House of Representatives becomes 
uniform throughout the Commonwealth, only one-half 
the electors voting for and against the proposed law 
shall be counted in any State in which adult suffrage 
prevails. , 

And if in a majority of the States a majority of the 
electors voting approve the proposed law, and if a 
majority of all the electors voting also approve the 
proposed law, it shall be presented to the Governor- 
General for the Queen’s assent. 

No alteration diminishing the proportionate repre- 
sentation of any State in either House of the Parliament, 
or the minimum number of representatives of a State 
in the House of Representatives, or increasing, diminish- 
ing, or otherwise altering the limits of the State, or in 
any manner affecting the provisions of the Constitution 
in relation thereto, shall become law unless the majority 
of the electors voting in that State approve the proposed 
law. 


§ 190. “ ALTERATION OF CONSTITUTION.” 

LEGISLATION. 

Rbfiirbndtjm (Constitution Alteration) Act 1906. 

This Act provides the necessary machinery and procedure for 
submitting to the people proposed laws for the alteration of the 
Constitution which have been passed by the Senate and House of 
Representatives. The fijist step prescribed is the issue of a writ by 
the Governor-General. Attached to writ is a copy of the proposed 
law, and the text of the principal provisions of the Constitution 
proposed to be altered. The voting at the referendum must be 
taken throughout Australia on the day appointed on the writ ; 
the voting at the referendum must be by ballot and each elector 
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is required to kidicate Iiis vote whether “ Yes ^ or “ No ” by placing 
a cross in the blank square in front of the word “ Yes or by placing 
a cross in the blank square in front of the word No ” according to 
his choice. The result of the referendum is afterwards ascertained 
by scrutiny. 

Referendum (Constitution Alteration) 1909. 

This Act makes a number of amendments in the Principal Act 
defining the mode of conducting a reference to the people in connec- 
tion with proposed alterations of the Constitution. 

Proposed Constitutional Amendments. 

For details of proposed laws to amend the Constitution, see 
mpra pp. 20-22, 305, 500, 588, 606, 613 and injra p. 945. 


SCHEDULE. 


OATH. 

I, A. J5. , do swear that I will be faithful and bear true allegiance 
to Her Majesty Queen Victoria, Her heirs and successors according 
to law. So HELP ME God ! 

AFFIRMATION. 

I, A.H., do solemnly and sincerely affirm and declare that I 
will be faithful and bear true allegiance to Her Majesty Queen 
Victoria, Her heirs and successors according to law. 

^NoTE . — The name of the Kirig or Queen of the United Kingdom of 
Great Britain and Ireland for the time being is to he 
substitvied from time to time . ) 




[933] 


LEGISLATIVE POWERS OF THE COMMONWEALTH 

AND THE STATES OF AUSTRALIA. 

« 


APPENDIX. 


Constitution, Section 51 (ii.). 

‘‘TAXATION,” 

The Income Tax Act 1918 provides that a tax of ten per 
centum of the gross prize money is payable in respect of a cash prize 
in a lottery. 

For every pound sterling of the taxable income of a company 
which has not been distributed to the members or shareholders of 
the company, the rate of tax is one shilling and tenpence halfpenny , 

For every pound sterling of the income of a company distributed 
to the members, shareholders or stockholders of the company who 
are absentees and of interest paid or credited by the company to 
any person who is an absentee in respect of debentures of the com- 
pany or on money lodged at interest with the compiany by such 
person the rate of tax shall be sixpence 

The Estate Duty Assessment Act 1914-16 authorizes the taxa- 
tion of property wliicli has passed from a deceased person by gift 
inter vivos within one 3^ear prior to his decease. 

The War Time Profits Tax Assessment Act 1917 does not 
operate on profits arising after 30th June 1919. 

Constitution, Section 51 (iv.). 

“BORROWING MONEY.” 

A brief review of the financial position of the Commonwealth 
was given by the Treasurer (Mr. Watt) in the House of Represen- 
tatives on 25th June 1919. 
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Speaking on a supjily bill for the vsum of £4,237,335, Mr. Wai’T 
said the seven war loans had brought in a total of *£188.432,040. 
To that must be added receix)ts from War Savings Certificates 
totalling £5,140,493. The total amount raised was therefore 
£193,572.533. Australia had borrowed direct from the British 
Government £47,500,000, while the British GoA'ernment had fur- 
ther paid for the maintenance of Australian troops overseas another 
£70,000,000. Of this last amount Australia had repaid £26,000,000, 
lea\dng £44,000,000 still to be paid The amount borrowed alto- 
gether totalled £285,717,553. There was on hand on 31st May 
unexpended war loan moneys amounting to £24,176,449. Deduct- 
ing tins amount from the total borrowed there was an expenditure 
to 31st May oi £261,541,104. At the Premier's Conference the 
Commonwealth had agreed to lend the States £30,000,000, to enable 
them to carry out a programme of settling 20,000 soldiers on the 
land. The requirements for the War Service Homes Act would be 
large, but could not be definitely indicated, while sustenance payments 
would also require considerable funds. With the heavy expen- 
diture in prospect it Avould he necessary before long to raise another 
war loan. The aunual interest on Avar debts amounted to £13,170,000. 
Of that amount there Avas payable to the Australian lender 
£8,560,000 per year, and to the British lender £4,610,000 ])er year, 
— The 26th dun(^ 1919. 

For earlier figures see p. 54, swpra. 

Constitution, Section 51 (vi.). 

NAVAL AND MILITARY DEFENCE.’’ 

Defence Act 1903-1918. 

It may be interesting to state more fully the law in force on 
British ships convejfing Commonwealth troops from Australia to the 
sphere of military operations and retmiiing therefrom to Australia, 
also the law controlling the discipline of Australian troops, Avliilst 
serAung abroad. 

The Army Act (Imperial) applies subject to such modifications 
as are prescribed by the Defence Act 1903-1918 or the Regula- 
tions made thereunder (Defence Act, section 54a). As to the 
power of the Commomvealth to make laAvs of extra-territorial 
application in relation to such troops : see section 177 of the Army 
Act (Imperial). The modifications made by the Defence Act 
1903-1918 are those contained in sections 97 and 98, There are no 
substantial modifications or adaptations efiected by the Regulations. 
When Australian troops ar^ attached to or doing duty or acting 
Avith British Forces they are subject to the Army Act (section 177). 

During the progress of the war, it Avas stated in the press, that 
Australian soldiers were not liable to the same pains and penalties 
as British soldiers. This difference probably arose from the modifi- 
cations made by the Defence Act, sections 97 and 98. Section 
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98 gives a list of offences for which, an Australian soldier might be 
sentenced to clfeath whilst serving abroad. This list does not include 
the crime of murder. Several cases of murder by Australian 
soldiers were tried by Court Martial, but in view of this provision, 
the death penalty could not be inflicted. 

Similiariy the profusion requiring reference of all death sen- 
tences to the Governor-General for confirmation prevents the prompt 
carrying into force of the sentence of death for, say, desertion to 
the enemy. 

Only alien enemies or persons subject to the Naval Discipline 
Act or to military law may be tried by court martial. 

A more extended reference may also be made to the law con- 
trolling the discipline of sailors and seamen on board Australian 
ships of war, when associated with the Imperial Fleet. The Naval 
Discipline Act applies without modification or adaptation to the 
Commonwealth Naval Forces serving wuth the King’s Naval Forces. 
Subject to the conditions of transfer, section 42, sub-section (4) of 
the Naval Defence Act 1910-1912 renders Commonwealth Naval 
Forces transferred to the King’s Naval Forces in pursuance of that 
section, subject, while so transferred, to the laws and regulations 
governing the King's Naval Forces. By a Proclamation dated 
10th August 1914 the Governor-General transferred the Com- 
monwealth Naval Forces to the King’s Naval Forces uncon- 
ditionally. In this connection see also ^ the Naval Discipline 
i Dominion Naval Forces) Act 1911 (Imperial). 

Compulsory training requhements are as follows : — 

All boys, 12 to 14 years of age, are compelled to train in the 
Junior Cadets, and those 14 to 18 years of age in the Senior Cadets. 
The training includes elementary drill and physical exerc^es. 
Young men, 18 to 25 years of age, are required to train in the Citizen 
Forces from 16 to 25 whole days annually, in organizations known 
as the Militia. At least 8 days must be in camps of continuous 
training. There are no general exemptions except for men in out- 
Ipng districts where training is impracticable, and those medically 
unfit. From 25 to 26 years of age the training in the Citizen Forces 
is limited to one registration or muster parade. 


Constitution, Section 51 (xxiii.). 

^‘INVALID AND OLD-A^E PENSIONS.” 

Old-age pensions may be granted to persons who have attained 
the age of 65 years, or who being permanently incapacitated for 
work have attained the age of sixty years. Women are qualified to 
receive old-age pensions who have attained the age of sixty years. 
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The qualifications for old-age pensions are as follows : — Resi- 
dents in Australia twenty years ; good character : thatf the accumu- 
lative property of the applicant does not exceed the sum of £310. 
The net capital value of property is assessed as follows : — All real 
and personal estate owned by a person is deemed to be accumulative 
property. From the capital value of such property there shall be 
deducted the capital value of a home in which the pensioner per- 
manently resides and all charges and expenses in connection with 
the home ; the residue remaining is deemed to be the net capital 
value of accumulative property. 


Constitution, Section 51 (xxiv.). 

‘^SERVICE AND EXECUTION OF PROCESS.’’ 

Service and Execution oe Process Act 1918. 

The Principal Act is amended by authorizing the issue of 
summonses or warrants in one State for service or execution in 
another State, charging putative fathers with having failed to 
make adequate provision for payment of maternity expenses in 
connection with the birth or for the future maintenance of their 
putative children. 

Constitution Section 51 (xxxv.). 

‘‘INDUSTRIAL DISPUTE.” 

During Currency o! Award. 

The Arbitration Court cannot entertain a claim involving an 
alteration of an original existing award during the term of its 
currency, but new disputes may arise respecting new subjects 
matter : Federated Gas Employees’ Union v. Gas Company, The 
‘Argus, 12th June 1919. 

Constitution, Section 73. 

“APPELLATE JURISDICTION OF HIGH COURT.” 
Mis-trial. 

In an action to recover damages for personal injuries alleged to 
have been sustained by the plaintiff by reason of the negligence of 
the defendants, the jury foupd a verdict for the defendants. The 
Pull Court of the Supreme Court of Tasmania refused an applica- 
tion by the plaintiff for a new trial. On appeal, the ELigh Court, 
being of opinion that there had been a mis-trial, directed a new^ trial 
to be had. Decision of the Supreme Court of Tasmania reversed : 
Campbell v. Webster Bometch Ltd., (1918) 24 C.L.R., 307. 
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Appealable Amount. 

In order that a judgment may fail mthin sub-clause 2 of clause 
(a) of section 35 (1) of the Judiciary Act 1903-1915, it must involve 
•directly or indirectly a determination which so prejudicially aSects 
the litigant vdshing to appeal from it as to make him worse of! 
by at least £300 than he would be if he appealed and were wholly 
successful in his appeal : Beard v. Perpetual Trustee Co., (1918) 
25 CX.B., 1. 


Constitution, Section 77 (in.). 

''INVESTING STATE COURTS WITH ^FEDERAL 
JURISDICTION.’’ 

The Service and Execution of Process Act 1901, section 10, 
enabling the defendant served with a summons under the Act to 
apply to the State Court out of which the writ was issued for an 
order requiring the complainant to give security for cost, is valid 
as investing the State Court with Federal jurisdiction : McOlew v. 
New South Wales Malting Co. Ltd., (1918) 25 C.L.K., 416. 


Constitution, Section 71. 

"A CHIEF JUSTICE.” 

After a long and distinguished career the Right Honorable Sir 
Samuel Geifpith, Chief Justice of the High Court tendered his 
resignation to the Government which was announced by the Honour- 
able L. E. Groom, Acting Attorney-General on 25th July 1919. 
In accepting the resignation on behalf of the Government, the 
Minister addressed the following communication to the retiring 
Chief Justice : — 

On behalf of the Government and the people of the Common- 
wealth, on this, the last occasion that your Honor will sit in this 
Court as Chief Justice of Australia, I desire to express grateful 
appreciation of your great services to this Commonwealth. It is 
but fitting that you should bid farewell to your judicial office in 
the State where you had already achieved a wide reputation as a 
statesman and judge before you accepted your present distinguished 
office. On 7th October 1903, when you took your seat for the 
first time in the High Court, and the felicitations of the Bar of the 
Australian States were tendered to you, you remarked in reference 
to the weighty and responsible duties that you were then under- 
taking. You are now putting the harness of! after a great judicial 
career upon the High Court Bench, which has been marked by the 
exercise of these great qualities and the preservation of those high 
ideals apd noble traditions which have ever distinguished the British 
and Australian judiciary. In 1903 when you and your colleagues 
were charged with the duty of the interpretation of the fundamental 
instrument of government and the settlement of the great issues 
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which were inevitable under a written Constitution, legislation 
and administration under the Australian Constitution^ were only 
in their infancy. Since then the national functions of the Com- 
monwealth have expanded to a wondrous extent and the duties 
and responsibilities of the High Court correspond ingh' increased. 
In the performance of those duties you brought to bear the strictest 
impartiality, great research and learning, and a judgment ripened 
by a wide experience obtained through the occupanc}’ of the many 
high offices you had held in the State of Queensland. It is univer- 
sally recognized by the profevssion and the public that your decisions 
have been wise and weighty and have most materially helped to 
the efficient working of the Constitution and the progress of the 
people under natiSnal administration. The High Court has also 
won for itself under your presidencj?" as a Court of Appeal from the 
Courts of the States the confidence of the citizens of those States, 
and in these decisions your individual judgments constitute an 
invaluable contribution to the law of Australia. On behalf of the 
members of the Bar, I wish also to express to you their appreciation 
of the courtesy and consideration which you have constantly shown 
to them in the exercise of their high calling in this Court. We 
are all conscious of the great privilege it has been to appear before 
you. You are now retiring after a career rich in the accomplish- 
ment of lasting benefit to your country. The State, the Common- 
wealth and the Empire are under obligations to you for great work 
done in every office you have held. When the history of Australia 
is written no name will be more honoured than that of the first 
Chief Justice of Australia. Our wishes are that you may now spend 
the rest of your days in rest and comfort, conscious of the esteem 
of your fellow citizens.’’ 

In the High Court sitting in Brisbane on 25th July there was a 
large attendance of the members of the Bench and the Bar in antici- 
pation of a statement by Sir Samuel Gbifeith regarding his projected 
retirement. Sir Samuel Gbiffith, however, was indisposed and 
unable to attend, but the Registrar of the High Court read a statement 
from him announcing his retirement, which wdll take effect at the 
end of August. In the statement His Honor pointed out that it 
was more than a quarter of a century since he took his seat as 
Chief Justice of the Supreme Court of Queensland, and nearly 16 
years since he became Chief Justice of the Commonwealth. He did 
not think the present was a fit time for him to make anything like 
a personal retrospective review of his work in the Court since its 
inception, but he hoped to be able, when no longer bound by the 
trammels of his judicial office, to make occasional contributions to 
the solution of the social problems by which we were confronted. 

Mr. Justice Isaacs, on behalf of himself and his brother Judges, 
paid a striking tribute to Sir Samuel Gbiffith. The Attorney- 
General for Queensland (Mr. Ryan) read a message from Mr. L. E. 
Gboom (Acting Attorney-General) and eulogised Sir Samutel 
Gbiffith as a statesman and politician. Mr. Feez, K.C., spoke 
on behalf of the Bar. 
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CoNSTiTUTioisr, Section 122. 

TERRITORIES.’’ 


Papuan Credit Balance. 

The Minister for Home and Territories (Mr. G^lynn) has re- 
ceived a report from Papua regarding the receipts and expenditure 
for the year ended on March 31. The total revenue, including about 
£19, (K)d carried forward from the previous year, amounted to 
£84,852, while the expenditure was £75,110. The year, therefor, 
ended with a credit balance of £9,742. By a policy of economy, 
expenditure was kept down £12,000 below the estimates. The 
shortage of shipping owing to the War aSectecf the Customs and 
excise duty considerably. Despite this, 1,214 tons of copra, valued 
at £24,279, wns exported for the six months ended December 1918. 
The production of gold in the Samarai district showed an increase 
of about £5,000, and that of pearl showed an increase of nearly 
£10,000 : The Argus, 26th June 1919. 

END OF THE GREAT WAR. 

# 

The Great War terminated in the Armistice agreed to on 5th 
November 1918, and in the Treaty of Peace with Germany wbich 
\vas signed at Versailles on 28th June 1919. 

At the Peace Conference in Paris the Commonw^ealth of Aus- 
tralia w'as ably represented by the Eight Hon. Wm. M. Hughes, 
M.F., Prime Minister, and the Right Hon. Sir Joseph Cook, M.P., 
Minister for the Navy. 

The peace delegates returned to Australia, arriving in Fremantle 
on the 23rd August 1919. 

In the House of Representatives, Melbourne, on 10th of Sep- 
timber, 1919, Mr. Hughes laid on the table a copy of the Treaty 
of Peace with Germany, and he moved that the House approves 
of the Treaty. He also stated that he desired to move the following 
additional resolution : — 

That this House approves the Treaty made at Versailles on 
28th June 1919, between His Majesty the King and the President of 
the French Republic, whereby in case the stipulations relating to 
the left bank of the Rhine, contained in the Treaty of Peace with 
Germany, signed at Versailles on the 28th day of June 1919, by the 
British Empire, the French Republic and the United States of 
America, among other Powers, may not at first provide adequate 
security and protection to France, ^ Great Britain agrees to come 
immediately to her assistance in the event of an unprovoked move- 
ment of aggression against her being made by Germany.” 

By the adoption of the Treaty and its legalization by the British 
Parliament, the Commonwealth of Australia will acquire a^ large 
addition to its legislative pow^’ers and its extra-territorial jurisdiction. 
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The interests of the Commonwealth in the Peace Treaty are 
represented mainly by the mandates to be given to it to take over 
and govern the Pacific Islands between the north-eastern coast of the 
Continent and the Equator, except Somoa, winch goes to New 
Zealand. The islands of which Australia is to be the guardian 
and custodian under the League of Nations are : — 

1. German New Guinea, adjoining the north of British New 
Guinea. 

2. The Bismarck Archipelago and neighbouring islands. 

3. The German Solomons. 

t 

The nearest of these islands are within eighty miles of the coast 
of Australia, and they could be used as a dangerous base any 
hostile power in possession thereof. 

Hence the Australian representatives at the Peace Conference 
had no hesitation in strongly opposing these islands being given 
back to Germany or that they should be an open door for both men 
and goods. Australia will receive these islands, not by wa}^ of 
annexation or in absolute sovereignty, but in trust for the League 
of Nations, and subject to certain conditions and limitations. The 
Parliament of Australia is to have the right to make laws for the 
peace, order, and good government of these islands. The only 
restrictions are that there shall be no sale of fire-arms to the natives, 
except for their self-defence ; that there shall be no sale of alcohol 
to the natives ; that there shall be no fortifications or armaments 
built thereon, and that the natives shall be free and not liable to 
the slave trade. 

The guarantees of a White Australia are regarded by Mr. 
Hughes as amongst the greatest of Australia’s gains by the Treaty 
of Peace, and the Parliament and the public of Australia confirm 
this view. 

A feature of Mr. Hughes splendid speech was his generous 
tribute to our brave ally, Japan, and the re-assertion of the assur- 
ance that, whilst Australia fully recognized Japanese racial equality 
and earnestly desired the maintenance of friendly relations and 
national friendship, there is, at the same time, a wide difference 
between the national, ethnic, and domestic ideals of Australia and 
Japan. 

Some of the details of the islands’ mandates ’’ have not yet 
been disclosed. It may be assumed that in order to give the Com- 
monwealth Parliament jurisdiction to pass the necessary law^s for 
the government of the islands, ‘"they will have to be placed by the 
'King under the authority of, and accepted by the Commonwealth 
within the meaning of the Constitution, section 122, or it may be 
that Imperial legislation will define the power and authority of 
the Commonwealth and give it the necessary extra-territorial 
jurisdiction. 
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In introducing the Peace Treaty and moving its ratification 
Mr. Hughes delivered an historic speech which thrilled the House, 
and made a profound impression equal to the magnitude of the 
subject and the momentous character of the occasion. 

In order that Australia may be safe-guarded/' said Mr. 
Hughes, “ it is necessary that the great rampart of islands 
around the north-east of Australia should be held by us, or 
by some power in whom we have absolute confidence. When 
the Armistice terms were decided on 5th November I protested 
because that national safety w^as not guaranteed. There was no 
assurance that possession of these islands would be vested in us. 
We sought to impress upon the Conference and the Council of Ten 
the position as we saw it. May I say that one of the most striking 
facts in this world conference was the appalling ignorance of every 
nation of the affairs of every other nation, of its geographical and 
its racial problems, and its history, condition and traditions. It 
was difficult to make the Council of Ten realise how utterly the 
safety of Australia depended upon the possession of these islands. 
Perhaps here, amongst Australians, there are very few who realise 
that New Guinea is itself greater in size than Cuba, the Philippines 
and Japan all rolled into one. Those who hold New Guinea hold 
us. Our coast line is so vast that to circumnavigate Australia is a 
voyage as great as from here to England. No 5,000,000 of people 
can possibly hold this Continent when 80 miles off there is a potential 
enemy. It would be impossible. Stretching out from New Guinea 
there are hundreds of other islands, every one of which is a point 
of vantage from which Australia could be attacked. We sought to 
obtain direct control of these islands, but President Wilson’s Fourteen 
Points forbade that, and, after a long fight, the principle of the 
mandates was accepted. Then the nature of the fight changed, 
and since the mandatory principle was, willy nilly, forced upon us, 
we had to see that the form of the mandate was such that was con* 
sistent, not only with our national safety, but with our economic 
and general welfare. At first two principles arose, to which I 
direct your attention. One is the open door. It was sought to 
couple this mandate with the condition of an open door for man 
and goods. It is undesirable, for many reasons, that I should 
dwell very long on that, but I ask my fellow citizens throughout 
Australia to realize what that means. From within 80 miles of us 
there could come pouring down those who, when the hour should 
strike, could pounce on us on the mainland.” 

We fought against the open door, and a mandate was at length 
obtained in the form in which it now stands. We have the same 
right to make laws over the islands as we have over the mainland. 
(Hear, hear). We have really far^more rights to make laws there 
than we have here. We have the same rights there as the States 
had before Federation, subject only to four reservations. There 
can be no sale of firearms to the natives ; we may not sell alcohol 
to the natives ; we cannot raise any fortifications, and there cannot 
be any slavery. Those were things that we entirely endorsed, 
and there ,was no limiting the sovereign power necessary to our 
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salvation. The mandate has been bestowed upon us* definitely. 
The terms of it have not yet been ai)proved by the Council of Five, 
but that is a formal matter, and I am authorized to say that the 
terms are as I have stated.” 

The next point to be dealt with is that which we call the * White 
Australia ’ policy (Hear, hear). Members who have travelled in 
the East and in Europe will be able to understand with what diffi- 
culty this world gathering of men, representing both coloured and 
partly coloured peoples, was able to appreciate this ideal of 5,000,000 
people who had dared to say over a great Continent that this was 
not only theirs, buib none should enter in except such as they chose. 
{Hear, hear). Therefore, perhaps, the greatest thing ^ve have 
achieved in such circumstances, in such an assembly, was the prin- 
ciple of a ' white Australia.’ (Hear, hear). Here I speak for 
most, if not all, of the people of Australia. (Cheers). There are 
some at the two extremes of the poles of political opinion who do 
not hold these views, but thank God they are few in numbers, and, 
I hope, of limited influence. (Hear, hear). This is the foundation 
of all that Australia has fought for. This is the only ])art of the 
Empire or of the world in which there is so little admixture of 
races. In England and France you may hear men in adjoining 
counties or provinces speak different dialects, and in the case of 
France, unable to understand each other, but in no part of Australia 
■can you distinguish one Australian from another by his speech. We 
are more British than Britain, and we hold firmly to this great 
principle of a ' white Australia ’ because we know what we know, 
and because we have liberty and we believe in our race and in our- 
selves, and in our capacity to achieve our great destiny. (Cheers). 
Our destiny is to hold this great Continent in trust for those who wall 
come after us, and we must stand to those who have stood b}" us 
in the great battle for freedom. You can do what you please with 
it, but we have achieved this victory, and brought this principle 
out of the Conferences. (Cheers). There are many difficulties. 
The first amendment of the Japanese delegation proposed that, 
equality of the nations being a basic principle of the League of 
Nations, no distinctions should be made in law or fact because of 
race or nationality. I am entitled to tell you something of the story 
■of this struggle for a ‘ White Australia.’ This amendment was put 
forward in a dozen different ways, and modified again and again. 
Pressure was brought in this direction and that. It was so modified 
that at last it applied only to alien nationals in this country. We 
were asked to extend to them only those rights. I said then, 
speaking for Australia, that I would not consent to it, no matter 
what they put there.” (Cheers). 

The Treaties were approved almost unanimously by both 
Houses of the Commonwealth Parliament. An Act was passed 
ratifying an Agreement with Great Britain and New Zealand to 
share in the mandate over the rock phosphate island of Nauru in 
the South Pacific Ocean, a few miles south of the Equator. 
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RECENT AMENDMENTS OF THE CONSTITUTION OF THE 
UNITED STATES. 

The following are the latest Amendments of the Constitution 
of the United States : — 


Article XVII. 

ELECTION OE SENATORS. 

Providing for the direct choice of United States Senators by the 
people, was declared in force May 31st, 1913. 

1. The Senate of the United States shall be composed of two 
Senators from each State, elected by the people thereof, for six 
years ; and each Senator shall have one vote. The electors in each 
State shall have the qualifications requisite for electors of the most 
numerous branch of the State Legislatures. 

2. When vacancies happen in the representation of any State 
in the Senate, the executive authority of such State shall issue 
writs of election to fill such vacancies : Provided, that the Legisla- 
ture of any State may empower the Executive thereof to make 
temporary appointment until the people fill the vacancies by election 
as the Legislature may direct. 

3. This amendment shall not be so construed as to aSect the 
election or term of any Senator chosen before it becomes valid as 
part of the Constitution. 


Article XVIII. 

LIQUOR PROHIBITION AMENDMENT. 

1st August 1917. 

The Prohibition Amendment resolution passed by Congress 
reads : — 

Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled (two-thirds of each 
House concurring therein) that the following Amendment to the 
Constitution be, and hereby is, proposed to the States, to become 
valid as a part of the Constitution when ratified by the Legislatures 
of the several States as provided by the Constitution : — 

“ Article, 

Section 1. After one year from the ratification of this 
article the manufacture, sale, or transportation of intoxicating 
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liquors -within, the importation thereof into or the exportation 
thereof from, the Unite’d States and all territorjj- subject to the 
jurisdiction thereof for beverage purposes is hereby prohibited, 

“ Section 2. The Congress and the several States shall have 
concurrent power to enforce this article by appropriate legislation. 

‘‘ Section 3. This article shall be inoperative unless it shall 
have been ratified as an amendment to the Constitution by the 
Legislatures of the several States, as provided in the Constitution, 
within seven years from the date of the submission hereof to the 
States by Congre^.'’ 

The resolution was passed by the Senate, 65 to 20, on August 1 , 
1917, and by the House, 282 to 128, on December 17, 1917. Missis- 
sippi was the first State to ratify the Amendment, its Legislature 
acting on January 8, 1918. 

Up to January 16, 1919, the Legislatures of thirty-six States — 
the required three-fourths — ^had ratified the Prohibition Constitu- 
tional Amendment, Nebraska being the thirty-six, on the date 
named. Batification was completed January 15, 1919, by the 
Legislatures of five States — Iowa, Colorado, Oregon, New Hamp- 
shire, and Utah — making a total of twelve in two days. 

The Amendment, under its provisions, became effective one 
year after the date of its final ratification. Additional legislation 
by Congress is necessary to make it operative, and ground work 
for this already has been laid. This legislation will prescribe penal- 
ties for violations of the Amendment and determine how and by 
what agencies the law shall be enforced. 

On 10th October 1919, Confess passed the Prohibition Enforce- 
ment Bill. President Wilson’s signature only is required to complete 
it. Wide authority is given to the States to suppress the liquor 
traffic. 


PEOPOSED AMENDMENTS OP THE CONSTITimON OF 
THE COMMONWEALTH. 

In the House of Bepresentatives on 1st October 1919, the Prime 
Minister, Mr. W. M. Hughes ipe-introduced in a modified form,iihe 
scheme of constitutional amendments, contained in his Bill of 15th 
July 1915, su'pm, page 618. 

The following tabulated statement shows in one column the 
Constitution as it stands at present and the parallel column the 
effect of the proposed alterations : — 
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PRESENT CONSTITOXION. 

% 

Legislativk Powers, 

Sec. 5i (i.). Trade and Commerce 
with other countries and among the 
States. 


Sec. 5i(xx.). Foreign corporations 
and trading or financial corporations 
formed within the limits of the 
Commonwealth. 


Sec. 51 (XXXV.). Conciliation and 
arbitration for the prevention and 
settlement of industrial disputes ex- 
tending beyond the limits of any one 
State. 


PROPOSED CONSTITUTION. 

LBGisLATr^E Powers. 

Sec. 51 (i.). Trade and Commerce, 
provided that the alteration of this 
paragraph by Constitution Alteration 
(Legislative Powers) 1919 shall not be 
construed to empower the Parlia- 
ment to make laws with respect to 
the control or management of rail- 
ways the property of a State, or the 
rates or fares on such railways.” 

See. 51 (xx.). Corporations, in- 
cluding — 

(a) the creation, cdssolution, regu- 
lation and control of corporations ; 

(b) corporations formed imder the 
law of a State, including their dis- 
solution, regulation, and control ; 
but not including mimicipal or 
governmental corporations, or any 
corporations formed solely for re- 
ligious, charitable, scientific, or 
artistic purposes, and not for the 
acquisition of gain by the corporation 
or its members ; and 

(c) foreign corporations, including 
their regulation and control. 

Sec. 51 (xxxv.). Industrial mat- 
ters, including — 

(a) labour ; 

(b) employment and unemploy- 
ment ; 

(c) the terms and conditions of 
labour and employment in any trade, 
industry, occupation, or calling ; 

{d) the rights and obligations of 
employers and employees ; 

{e) strikes and lock-outs ; 

(/) the maintenance of industrial 
peace ; and 

{g) the settlement of industrial 
disputes. 

Sec. 51 (xL.). Trusts, combina- 
tions, monopolies, and arrangements 
in relation to — 

(a) the production, manufacture, 
or supply of goods, or the supply of 
services ; or 

(5) the ownership of the means of 
production, manufacture, or supply 
of goods, or supply of services. 

Sec. 51a. The Parliament shall have 
power to make laws for carrying on 
by or under the control of the Com- 
mojiwealth, the industry or business 
of * producing, manufacturing, or 
supplying any specified goods, or of 
supplying any specified services and 
for acquiring for that purpose on 
just terms the assets and goodwill of 
the industry or business, where each 
House of the Parliament has in the 
same session, by resolution passed by 


u.p. 
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an absolute majority of its members, 
referred to the High 'Court, for in- 
quiry and report by a Justice thereof 
the question whether the industry or 
business is the subject of a monopoly, 
and where, after the report of the 
Justice has been received, each House 
of the Parliament has, in one session, 
by majority of its members, declared 
that the industry or business is the 
subject of a monopoly. 

This section shall not apply to any 
industry or business conducted or 
carried on by the Government of a 
State or any public authority con- 
stituted under a State.’" 

The alterations made by this Act 
shall remain in force — 

(a) until the expiration of three 
years from the assent of the Gov- 
ernor-General thereto ; or 

(b) until a convention constituted 
by the Commonwealth makes recom- 
mendations for the alteration of the 
Constitution and the people endorse 
those recommendations, whichever 
first happens, and shall then cease to 
have effect. Provided that if no 
such convention is constituted by the 
Commonwealth before the thirty - 
first day of December, one thousand 
nine hundred and twenty, the altera- 
tions made by this Act shall cease 
to have effect on the said thirty-first 
day of December, One thousand nine 
hundred and twenty. 

“ No law passed by the Parliament by virtue of the powers 
conferred by this Act shall continue to have any force or effect, by 
virtue of this Act, after the alterations made by this Act have 
ceased to have effect.” 

The arguments advanced in favour of and objections raised 
against the proposed amendment of the commerce power are stated, 
supra, page 305. 

The case for and against the proposed amendment relating to 
corporations are stated, supra, page 500. 

The case for and against the proposed amendments relating to 
the industrial power is stated supra, page 588. 

The proposed amendment relating to trusts and combines is 
discussed, supra, page 606. 

The proposed amendment relating to monopolies is referred to 
supra, page 613. 

The whole of the proposed alterations were carried in the House 
of Representatives and the Senate and were ordered to be submitted 
to the people by referendum in December 1919. 
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(1907) 4 C.L.R. 1497 . . . . . . . . 249, 710 

— V, Kidman (criminal law), (1915) 20 C.L.R, 425 . . , . 03 

— V. McDonald (offences against postal law), (1906) 8 W.A.R. 149 658 

— V. Nicholas (contempt of Court), 12 C.L.R. 280 . . . . 665 

— V. Smith ers ; Ex parte Benson (inter-state intercourse), (1913) 

16C.LR. 99 .. .. .. .. . 61,204,540 

— V. Snow (new trial in criminal cases), (1915) 20 C.L.R. 350 . . 744 

— V, Sutton (State imports), (1907) 5 C.L.R. 789 . . 58, 133, 227 

vSaunders 'i\ Borthistle (appeal), (1904) 1 C.L.R. 379 . . . . 682 

Savage v. Jones (when inter-staie commerce begins), (1911) 225 

U S. 504 . . . . . . . . . . . . . 302 

Schollenbergor v. Pennsylvania (inter-state trade), 171 U.S. 1 . . 783 

Scott V. McDonald (inter-state trade), 165 U.S. 58 . . . . 779 

Seaboard Air Line v. Horton (employers’ liability legislation in 

United States), 233 U S. 492 . . . . . . . . 295, 871 

Sleigh V. Kirkwood (native trees), 237 U.S. 52 . . . . . . 787 

Small, A. D., Ex parte ^ 3 C.Ij. Review, 14 . . . . . . 522 

Smith V. Alabama (exceptions to inter-state freedom), 124 U.S. 465 787 

Oldham (electoral law), (1912) 15 C L.R. 355 . . . , 592 

V, St. Louis &e., Railway (quarantine), (1901) 181 U.S. at 

pp. 255, 256 . . . . . . . . . . . . 452 

•Smithens ; R. -y. ; Ex parte Benson (inter-state intercourse), (1913) 

16 C.L.R. 99 . . . , . . . . . . . . 61 

Bouth Australia, Governor of v, Victoria (boundary question), (1910) 

12 C.L.R 667 . . , . . - . . . . . . 124, 704 

(boundary question), P.C. (1914) 

A.C. 283 ; (1914) 18 C.L.R. 115. High Court confirmed .. " 704 

; The King v. (mandamus to Govenior), (1906) 

4 C.L.R. 1497 .. .. .. .. .. . 249,710 

•South Carolina v. United States (Federal ta.vation of State business), 

199 U.S. 437 . . . . . . . . . . . 351 


taxation), 199 U.S. 437 . . . . . 199 ^ 201, 268 

V. Georgia (controversies between States), 93 U.S. 4 706 

Southern Railway Company p. United States (employers’ liability 

legislation in United States), (1911) 222 U.S. Rep. at p. 20 . . 290 

Standard Oil Co. v. United States (Standard Oil Case), (1911) 221 

U.S. 1 .. .. .. .. .. .. 281 

Steers v. Rogers (patent), (1893) A.C. 232 . . . . , , 475 
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J^temp i\ AiifttraHan Glass Manufacturing Co. Ltd., (penal industrial 

laws), (1917) 23 C.L.R. 226 . . . . . . 94, 271, 559, 595 

Stephens i\ Abrahams (taxation— procedure), (1903) 29 V.L.R. 229 

334, 631, 675 

Stewart r. Michigan (negotiation which constitutes inter-state 

commerce), (1913) 2.32 U.S. 665 . . . . . . . . 302 

(sale an element of commerce), 232 U.S. G65 804 

Strachan r. The Commonwealth (torts of Government officer), (1906) 

4 C.L.R. 455 .. .. .. .. .. 740,917 

Sydney Municipal Council v. Commonwealth (Commonwealth instru- 
ments), (1903) 1 C.L.R. 208 . . . . . . 58, 130, 897, 906 

Tasmania v. The Commonwealth (interpretation of the Constitution), 

(1903) 1 C.L.R. 331 . . . . 129, 841 

Commonwealth and Victoria (goods imported into a 

State), (1903) 1 C.L.R. 330 . . . . , . . . 841 

Tieman Rinker (inter-state trade), 102 U.S. 123 . - . . 779 

The King t\ Amdel (postal authority), (1913) 229 U.S. 288 . . 370, 411 

Attorney -General (Commonwealth) v. Associated 

Northern Collieries and Adelaide S.S. Co. Ltd. and others 
(restraint of trade and monopoly), (1911) 14 C.L.R. 387. Per 
Isaacs, J. . . . . \ . . . . . . . 607 

. Adelaide S.S. Co. Ltd. y. (on appeal to High 

Court —restraint of trade and monopoly), (1912) 15 C.L.R. 65. 

On app<‘al to Privy Council, (1913) A.C. 781 . . . . 287, 609 

y, Larger (excise duty to regulate rate of wages invalid), 

(1908) 6 C.L.R. 41 . . 70, 73, 82, 184, 206, 332, 33.5, 337, 817 

Bernasconi (trial by jury in territories), (1915) 19 C.L.R. 

829 .. .. .. .. ... .. 71,744,746,918 

Commonwealth Court of Conciliation and Arbitration 

and the Amalgamated Miners’ Association of Broken Hill ; 

Mix parte the Broken Hill Pty. Ltd. (industrial dispute, what 
constitutes), (1908-9) 8 C.L.R. 419 . . 63, 567, 578, 580, 713 

— y. and the Australian Boot Trade 

Employees’ Federation ; Ex parte Whybrow & Co. (arbitration 
power — prohibition — severability), (1911) 11 C.L.R. 1 

64, 83, 203, 205, 206, 538, 552, 714 

— V. — and the Builders’ Labourers’ Asso- 

ciation ; Ex parte Jones & Cooper (industrial dispute extend- 
ing), (1914) 18 C.L.R. 224. On appeal to the Privy Council, 

(1917) A.C. 528 .. .. .. .. ..75, 585 

and the Federated Engine-Drivers’ 

and Firemen’s Association ; Ex parte Australian Agricultural 
Co. Ltd, (prohibition dispute), (1916) 22 C.L.R 261 

and the Australian Tramway Em- 
ployees’ Association ; Ex parte Brisbane Tramway Co. and 
the Adelaide Tramway Trust (No. 1) (industrial dispute — 
prohibition not taken away), (1913) 18 C.L.R. 54 . . 65, 538, 679 

y. and the Merchants Service Guild of 

Australia ; Ex parte William Holyman & Son Ltd. (dispute in 
coasting trade — ^eriteria — employees satisfied), (1914) 18 C.L.R. 

274 . . . . . - . - • . . . . . • 584 

v. and the Australian Tramway Em- 
ployees’ Association ; Ex parte Brisbane and Adelaide Tram- 
way Authorities (No. 2) (dispute extending — prohibition), 

(1914) 19 C.L.R. 43 .. .. .. .. 66,76,573 

— V, and the Merchants Service Guild of 

Australasia ; Ex parte Allen Taylor and others (dispute in 
coasting and inter-state trade), (1912) 15 C.L.R. 586 64, 570, 581, 583, 718 
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FAGK. 

The King v. The Governor of South Australia (no mandamus agahiat 

Governor), (1907) 4 C.L.K. at pp. 1457, 1506-1513 . , . . 249, 710 

~ i\ Hyde ; Ex parte Wallach (defence powers under War 

Precautions Act), (1915) 20 C.L.R. 294 . . . . . 71 

— — - — V. Kidman (ex post faxito laws), F.C. (1915) 20 C.L.R. 425 

71, 90, 93, 268, 595, 598, 703; 722 

y. Lindberg (domicile), (1905) 3 C.L.R. 94 . . . . 514 

V. Murray & Cormie ; Ex parte The Commonwealth (time 

limit in appeals), (1916) 22 C.L.R. 437 . . . . . . 676 

V. Neil (appeal in criminal cases), (1909) S C.L.R. 671 , . 694 

Smithy's ; Ex pa.rie Bgnson (inter-stato tra's^el and 

intercourse), (1912-13) 16 C.L.R. 99 . . 61, 204, 454, 520, 779, 892 

D, Snow (no appeal against acquittal by jury), (1915) 20 

C.L.R. 315 .. .. .. .. .. 671,688,744 

V. Sutton (State imports), (1907) 5 C.L.R. 789 58, 59, 133, 227, 908 

The Longford (meaning of powers), 14 P.D. L.C. 34 . . . . ^ 154 

The Queen v. Burah (powers of Colonial I^egislatures). 3 A.C at pp. 

904-905 . . . . . . . . . . . 147 

Tipper v, Moore (appealable amount), (1911) 13 C.L.R. 248 . . 684 

Tobin t’. The Queen (Crown liability), 16 C.B.N.S. 310 . . 740 741, 917 

Toronto Corporation x. Canadian Pacific Railway (conflict of Do- 
minion and Provincial powers), (1908) A.C. 54 . . . . 114 

Toronto, Bank of r. Lambe (conflict of Dominion and Provincial 

powers), (1887) 12 A.C. 575 . . . . . . 103, 166^ 773 

Trade Mark Cases (severability of laws), 100 D.S. 82 . . . . 205 

Tramway (Australian) Employees’ Association r, Prahran and 
Malvern Tramway Trust and others (union badge), (1913) 17 
C.L.R. 689 .. .. .. .. .. 65, 575 

Tramway Case (No. 1) (prohibition /corrective jurisdiction), (1914) 

18 C.L.R. 54 . , . . . . . . . . . . 709, 719 

(No. 2) (evidence of dispute case — prohibition), 

(1915) 19 C.L.R. 43 . . . . . . . . . . 575 

IJmon Badge Case (1913) 17 C.L.R. 684 , . . . . . 575 

XTnion Bank of London v, Lenanton (British ships), 3 C.P.D. 234. 

at p. 247 . . . . . . . . . . . . 207 

XTnion Colliery Co. (British Columbia) v. Brydon (substance of law 

regarded rather than form), (1899) A.C. at p. 587 . . . . 150, 151 

XTnion Label Case, (1908) 6 C.L.R. 469 . . . . 88/- 519, 901 

United States v. Addyston Pipe and Steel Co. (pipe and steel com- 
bine) (No. 3), 85 Fed. Rep. at p. 278 . . . . . . 278 

-y. American Tobacco Co. (tobacco monopoly cases) 

(1910-11) 221 U.S. 106 .. .. .. .. .. 281 

t). Chandler Dunbar Co, (commerce power — naviga- 
tion of inter-state rivers), (19 K) 229 XT.S. 53 . . . . 302 

y, Chesapeake and Ohio Fuel Company (coal com- 
bine in United States), (1900) 116 Fed. Rep. 610 . . . . 278 

— y. Coal Dealers’ Association of California (coal combine 

in United States), (1898) 85 Fed. Rep. 252 . . . . . . 277 

Curtis (power to regulate the public service), (1882) 

12 Fed. Rep. 824 


657 
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I’niled Ktatfxs 
Rf‘p. 724 


Dohs, 


(laboxir obstruction to commerce), 64 Fed. 


r. Devutt (powers denied to the Union), 9 Wall, at 


283 


141 

m 


Urnvitt ( Ffcdenil and State powers), (1824) 9 Wall. 52 

. others (labour obstruction to com- 

nsereeh H2 l^ed. Hep. HIH .. .. _ _ 282 

{canons of construction), 2 Cranch. at p. 396 144 

- ' delleco :\Iountain Coal Company (coal combine in 

United Ktafea), (1891) 46 Fed. Rep. 432 .. 277 

~ ^ ~ c* Joint 1 raftic Association (freight and traffic cases), 

f hSbh) 76 Fed. Rep. 895 ; 171 IT.a ^4 . . /. 278 

^ ?*• Knight (monopoly of manufacture), (1894) 156 

^ • • • • • • . . . . ' 278, 612, 873 

United States r. Railroad Co, (Stare agencies when immune), 17 
Wall. 322 


P W 11 ~ 0‘^tate municipal instrumentalities), 

— e. Kecse (.severability of laws), (1875) 92 U.S. 214 . . 

" - — r. Swift (Chicago Meat Trust), ( 1903) 122 Fed. Rep. 529 

V. Trans-Missouri Freight Association (freight and 


351 

199 

205 

281 

278 


trudic cases), (1897) 166 U.S. 292 

— - r. Working Men’s Council (labour ob.struction to com- 
raer<‘e), 54 Fe<i. liep. 991 .. .. .. .. 282 

i\ Working Men's Amalgamated Council of New 

flrloans (<‘omTneree j>ower is plenary), 54 Fed. Bep. 994 . 276 

<•’. Coniell (Federal territory), 2 Mason 60 . . 528 

Waliat'h, Kx pariv {Wav Precautions Act — ^power to intern suspected 

persona), (1915) 20 C.L.E. 294 . . , . . . . . 71, 411 

Waterhouse t\ Deputy Commissioner of Taxation (taxation dis- 
tinguished from civil rights), 17 O.L.R. 655 . . . . 188 

Waterside Workers’ Federation d. J. W. Alexander Ltd. (enforcement 

of industrial awards), (1918) . . . . . . 62, 95, 672 

Waterhouse i\ The King (special leave to appeal), (1911) 13 C.L.R. 

228 . . . . . . . . . . . . 886 

Waterhouse and wife v. Deputy Commissioner of Land Tax (taxation 

distinguished from civil rights), (1914) 17 C.L.R. 671 . . 242 

Webb v. Deakiu (federal instrumentality), (1904) 1 C.L.R. 585 . . 12, 80 

i\ Outtrim (Commonwealth salaries), (1906) 4 C.L.R. 356 

57, 61, 80, 100, 184, 699, 732, 909 

Welsbaeh Light Company of Australasia Ltd, v. The Common- 
wealth (trading with the enemy), (1916) 22 C.L.R. 268 . . 410 

Welton IK Missouri (inter-state trade), 91 U.S. 275 . . . . 776 

West V. Kansas Natural Gas Co. (natui'al gas case), 221 U.S. 229 . . 797 

Wheat Acquisition Case (New South Wales), (1915) 20 C.L.R. 54 . . 801 

Whybrow <& Co., Australian Boot Trade Employees’ Federation v, 

(No. 1), (common rule), (1909) 10 C.L.R. 266 

’ 63, 75, 103, 186, 203, 270, 540 

— ^ (]S[o. 2) V. (common rule), (1910) 

11 C.L.E. 311 . . . . . . . - 64, 187, 543, 553, 900 

— Ex parte ; The King v. Commonwealth Court of 

Conciliation and Arbitration (prohibition — severability), (1910) 

11 O.L.R, 1 . . . . . . 64, S3, 203, 206, 538, 552, 714 

61 


h.r. 
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Williamson, J. C. Ltd. v. Musicians’ Union of Australasia (industrial 

agreement), (1912) 15 C.L.R. 636 . . . . * 545, 546, 665 

Willis, W. N., Ex parte (fugitive offenders), 7 W.A L.B. 247 . . 522 

Willis V. Trequair (appeal from interlocutory), (1906) 3 C.L.R. 912 685 

Wilcox V. Donohoe (special leave to appeal), (1905) 3 C L.R. 83 . . 686 

Wisconsin v. Pelican Insurance Co. (controversies between States), 

127 U.S. 265 . . . . - . . . . . . . 705 

; Central Railroad Co. v. (price county — Government 

property exempt from taxation), 133 U.S. 496 . . . . 906 

Woodhill V, The Commonwealth (acquisition of land in federal 

capital), 23 C.L.R. 482 . . . . . . . . 927 

Woodstock Central Dairy Co. Ltd. v. The Commonwealth (trade 

description and grading), (191^ 15 C.L.R. 241 . . . . 299 

Wollaston’s Case (federal instrumentality), (1902) 28 V.L.R. 356, 

367 .. .. .. .. .. 57, 79, 103, 166 

Vardon v, O’Loughlin (Senate election dispute), 5 C.L.R. 201 . . 249 

Victorian Coal Miners’ Association, Jumbunna Coal Mine v, (indus- 
trial organization), (1908) 6 C.L.R. 309. See Jumbunna Coal 
Mine. 

Virginia y. West Virginia (controversies between states), 1 1 Wall. 39 706 

Zimpel V. Allard (special leave to appeal), (1904) 2 C.L.R 117 . . 686 
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new States .. .. .. .. .. .. 915 
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legislative power as to . . . . . . . . . . 4S3 
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legislative power as to * . . . . . - • . • • 
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legislative power as to . . . . . . . - . • *>^1 
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admission to the Commonwealth of. Preamble . . . . 115 
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legislative power as to . . . . . . . . . . 456 
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legislative power as to . . . . . . . . . . 466 

BANKRUPTCY— 

disquahh cation for Parliament by . . . . • . 263 

legislative power as to . . . . . . . . . . 470 

member of Parliament takmg benefit of bankruptcy laws vacates 

seat - . . . . . . . . . . . 263 

BANKS, INCORPORATION OF— 

legislative power as to . , . . . . . . . . l<>f> 
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legislative power as to , . . . . . . . . . 470 

BINDING ON THE COURTS— 

when Commonwealth law prevails . . . . . . DU 

BOOKKEEPING PERIOD— 

imtil uniform duties . . . . . . . . . . 766 

thereafter for five years . . . . 839 

BORROWING MONEY— 

legislative power as to . . . . . . . . . . 361 

public debt of Commonwealth . . . . . . . . 52 

BOUNDARIES, COLONIAL ACT .. .. .. .. 219 

BOUNDARY QUESTION . . . . . . . . , . ^ 124, 704 

BOUNTIES— 

control of payment of . . . . . . , . . . 758 

on production or export of goods — 

legislative power as to . . . . . . , . 355 

exclusive power to grant . . . . . . . . 700 

State may grant with consent of both Houses of Federal 

Parliament . . . . . . . . . . 774 

or aids by State for mining for metals . . . . . . 774 

summary of . . . . , . . . . . . , 35 

“ BRADDON CLAUSE,’’ THE .. .. .. 759 

BREWERS’ LICENSES— 

excise duties distinguished . . . . . . . . 20* i 
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BRITISH SHIPS— 

Pommrii'weaith la\vF> in force on . . ... , . . . 157 

operative on board . . . , . . 207 

BUOYS AXI> LIGHTHOUSES . . . . . . . . 446 

BURDEN ON PEOPLE . . . . . . . . . . 623 

BURDEN OF PROOF— 

of Commonwealth powers on those who afifinn . . . . 270 

(’AN ADI AN CONvSTITUTION— 

leading eases .. .. .. .. .. .. 112 

CANONS OF CONSTRUCTION— / 

rules of interpretation . . . !* . . . T . , 144: 

CAPITAL, FEDERAL . . . . . . . . . . 924 

C^ARRIAGE— 

internal, inter-state trade by, to be free . . . . . . 774 

of goods on State railways, rates for . . . . . . 882 

CENSUS— 

legislative power as to . . . . . . . . . . 463 

CHARGE— 

for executing inspection laws . . , . . . . . 902‘ 

CHILDREN— 

legislative power as to custody and guardianship of . . 502 

CITIZEN— 

of foreign power, disqualified for Parliament,. State . . . . 262 

CIVIL RIGHTS AND DOMESTIC RELATIONS— 

Commonwealth cannot legislate concerning . . . . 188 

CDASTAL TRADE— 

regulation of by Commonwealth . . . . . . . . 862 

COINAGE— 

legislative power as to . . . . . . . . . . 464 

by States, prohibited . . . . . . . . . . 909- 

COLLECTION— 

of duties of customs and excise . . . . . . . . 758 

imposed by Western Australia . . . . . . 846 

revenue, cost of . . . . . . . . . . 748 

COLONIAL BOUNDARIES ACT 1895— 

application of . . . . ^ . . . . . . . . 219 

COLONIAL LAWS VALIDITY ACT— 

doctrine of repugnancy of laws . . . . . . . . 347 

COLONIES— , 

admission to Commonw’ealth of other . . . . . . 214 

admitted or established as States . . . . . . 214 

agreeing to unite. Preamble . . . . - . . . 115 

continuance of Constitution of . . . . . . . . 889 

legislative power of, pending commencement of Constitution 127 

powers of Parliament of . . . . . . . . 890 

union of people of . * . . , . . . , . 123 



GENERAL INDEX. 


ms 


COLONY— 

self-governing, Commonweal tli is 

COMBINES AND TRUSTS— 

cases in the United States 
Commonwealth law relating to 
in Australia 

COMMAND-IN-CHIEF OF FORCES— 


vested in Governor- General . . . . • - 

COMMENCEMENT— 

of the Commonwealth .. .. .. •• 1**^1 

COMMERCE AND JRADE , . . . - . 272 

See ‘‘ Trade and Commerce.” 

COMMITTEES OF PARLIAMENT— 

powers, privilages, and immunities of . . . . . . 2t>4 


COMMONWEALTH— 

acceptance of territory by 

acquisition of property or territory by. See “ Acquisition.*’ 
admission of States to . . 
agreement to imite in. Preamble 
bank, establishment of . . 

Colonial Boundaries Act 1895 — Commonwealth is self-govern- 
ing colony for purpose of 

current obligations of States in connection with transferred 
departments assumed by 
definition of . . 
establishment of 
Federal nature of. Preamble 
indissolubility of. Preamble 
name of 
note issue 
parts of 

party to suit, jurisdiction where . . 
people of agreed to unite. Preamble 
primary meaning of term 

proceedings against, right of, may be conferred 
property of, not taxable by States without consent . . 
protection of States by . . 
railways 

secondary meaning of term 
States are part of 

COMMON LAW— 


of the Commonwealth . . . . . . . , . . 89 

COMMON LAW MAXIMS— 

interpretation of powers . . . . . . , . 147 

COMMON WAGES RULE— 

invalidity of . . . . . . . . , . , . 1 87, 203 

COMPENSATION— 

#• 

for property acquired imder Commonwealth laws . . . . 526 

territory of seat of Government . . . . . . 024 

to officers of transferred departments not retained . . . . 748 

State, for property of transferred departments . . . . 756 

CONCILIATION, INDUSTRIAL— 
legislative power as to 


902 

214 

115 

.35 


2U 

124 

115 

115 

12.3 

34 

I.IT 

702 

115 

215 

735 

905 

913 

39 

215 

215 


iSl 
181, 284 
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CONCUKRENT POWER— 

legislative power of States . . ... 

Federal and State 

•State laws within, continuance of 

COXSEKVATION— 

of water, right to reasonable use of river for, not to foe abridged 
FONSOLIDATFD REVENUE FUND— 

all revenues or moneys raised or received, to form . . 
appropriation of 

charges upon and application of . . 

(JONvSTITUTION (COMMONWEALTH)— 

Act, binding effect of . . . ^ • 

of Commonwealth, alteration of . . 

commencement of 

Commonwealth is under. Preamble 
laws made under, binding effect of 
execution and maintenance of , . 
matters arising under or involving intei'jjre- 
tation of, jurisdiction in 

of States 

CONSTITUTION (FEDERAL)— 

of Australia 
Canada 

the United States 

CONSTITUTIONAL POWERS— 

of Commonwealth and States, appeal from High Court as to 
limit of . . 

C50NSTRUCTIVE LIMITATIONS— 
of legislative power 

CONSULS— 

jurisdiction in matters affecting . . 

CONTRACTS— 

legislation respecting 

CONTRACTORS— 

Government, disqualified for Parliament 
CONTROL— 

of duties of customs and excise 

forces, to execute and maintain laws 
officers of transferred departments 
pfsyment of boimties . . 
railways for naval and military transport 
transferred departments 

territory placed under control of Commonwealth 
CONVICTION— 

for certain offences, disqualifies for Parliament 

9 

COPYRIGHTS— 

legislative power as to . . 

CORPORATIONS— 

foreign, and trading and financial formed within Common- 
wealth, legislative power as to 


969 


FAOE. 

894 

143 

897 


872 


746 
746, 748 
748 


157 

929 

127 

115 

157 

643 

720 

889 


100 

109 

99 


697 


140 


702 


40 


262 


758 

371 

748 

758 

528 

620 

915 


262 


471 


490 
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COST OF FEDERATION— page. 

estimated and actual , . . . . . . . . * . uO 

CREDIT— 

of Commonwealth, power to borrow on . . . . . . 3d I 

CRIMINAL LAW-- 

of the Commonwealth . . . . . . . . . . 92 

CRIMINALS— 

influx of, legislative po^ver as to . . . . . . . . 520 

CROWN— 

Commonwealth is under. Preamble .. .. .. 115 

4;ax on State land* . . . , . . 182 

lands, grant of, for seat of Government . . , . . . 924 

leaseholds liability to taxation . . . . . . . . 340 

office of prolit under . . . . . . . . . . 262 

CURRENCY— COINAGE AND LEGAL TENDER— 

legislative power as to . . . . . . . . . . 464 

issue of paper money . . . . . . . . 466 

CURRENT OBLIGATIONS— 

of transferred departments , . . . . . . . 756 

CUSTOMS DEPARTMENTS— 

transferred to Commonwealth . . . . . . . . 658 

CUSTOMS TARIFFS . . . . . . . . . . 317 

CUSTOMS DUTIES— 

collection and control of . . . . . . . . 758 

crediting of, on inter-state transfer . . . . . . 839 

exclusive power to impose . . . . . . . . 770 

imposition of . . . . . . . . . . . . 766 

laws imposing, to deal only with Custoziis . . . . . . 629 

liability of goods to, on inter-state transfer within two years 

after imiform duties . . . . . . . . 774 

net revenue from, application of . , . , . . ... 759 

State laws imposing, cessation of . . . . . . . . 770 

uniform, first imposition of . . . . . . , . 766 

Western Australia, power of, to impose on Australian goods for 

five years . . . . . . . . . , . . 846 

DEAD LOCKS . . . . . . . . . . . . 635 

DEBTS OF STATES— 

before federation . . . . . . . , . . 887 

constitutional amendment . . . . . . . . 886 

may be taken over, converted . . . . . . . . 886 

since federation . . . . . . . . . . 887 

DECLARATION OF RIGHTS— 

in the Constitution . . . . . . . . . . 139 

DEDICATION OF PROPERTY— 

to public use ; powers of State . . . . . . . . 813 

DEFENCE— . 

command -in -chief of, vested in Governor- General . . . . 657 

control of railways for . . . . . . . . . . 628 

leading cases relating to . . . . . . . . 70 

legislative power as to . . . . . . . . . . 371 

of States against invasion and violence . . . . . . 913 

States not to raise or maintain . . . . . . . . 905 

transfer of departments of . . . . . . . . 658 
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DIFFERENTIAL RAILWAY BATES— page. 

forbidden in certain cases .. .. .. 882 

DIFFERENTIAL WAGES— 

proposed by customs tariif invalid . . . . . . 353 

DENIAL OF POWERS— 

express or implied . . . . . . . . . . • HO 

DEPARTMENTS— 

of Commonwealth, establishment and administration of . . 015 

legislative power incidental to execution of 

powers of . . . . . • 593 

DEPORTATION— 

of aliens . . . . . . . . . . . . ISO, 196 

DEPUTIES OF GOVERNOR-GENERAL . . . . . . 927 

DESIGNS AND PATENTS . . . . . . . . 471 


DEVELOPMENT OP TERRITORY— 
railway rates for 

DISABILITIES AND DISCRIMINATIONS— 

State may not impose on residents of other States . . 

DISx\GREEMENT BETWEEN THE HOUSES— 

upon Bill, procedure in case of . . 

proposed alteration of Constitution . , 

DISALLOWANCE OF LAWS BY KING— 
of colonial laws 

DISCRIMINATION— 

as to Commonwealtli taxation, forbidden . . . . 

differential rates and wages ; invalidity of by excise laws 
in taxation forbidden 
on State railways, undue 

State may not make, against residents of other States 
wine licenses invalid 

DISPUTED ELECTIONS— 

trial of questions of. Sec. 47 


886 


910 


635 

929 


177, 642 


315 

353 

352 

882 

910 

204 


264 


DISQUALIFICATION— 

by State of persons of any race, effect of. Sec. 25 . . 
for being chosen or sitting in Parliament. Sec. 44 . . 
of Member of either House for seat in the other. Sec. 43 
Member of Parliament, vacancy on. Sec. 45 . . 

penalty for sitting during. Sec. 46 


253 

262 

262 

263 

263 


DISSOLUTION— ^ 

of House of Representatives. Secs. 5, 28 . . 

Senate and House of Representatives in case of disagreement. 
Sec. 57 . . 


231, 255 
635 


DISSOLUTION OF PARLIAMENT— 

double dissolution 

rules and practice regulating 
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BISTMBUTION OF POWERS— page. 

between Common wealjbh and States . . . . ^ . -68 

in the Australian scheme . . . . . - . . 269 

Candaian scheme . . . . . . . . . . 269 

principle of distribution . . . . . . . . . . 208 

DIVISIONS, ELECTORAL— 

for House of Representatives . . . . . , . . 255 

Senate . . . . . . . . . . . . 237 

DIVORCE— 

legislative power as to . . , . . . . . . . 502 

DOMESTIC VIOLENCE— 

protection of Sfates against . . . . . , . 913 

DOMICILE AND RESIDENCE— 

distinguished under . . . , . . . . . . 911 

ELECTIONS— 

for either House — 

disputed questions of . . . . . . . . 264 

State electors, right of, to vote at , . . . . . 261 

of Members of the House of Representatives . . . . 259 

Senators — 

electors to vote only once . . . . . . . , 240 

method of choosing senators, laws prescribing , . . . 240 

ELECTORS— 

of Coimnonwealth, Members of Parliament must be qualified as 250, 259 
qualifications of . . . . . . 240, 256 

to vote only once . . . . . . 240, 256 

States,' approval of, to alteration of limits of State . . 923 

EMIC4RATION— 

legislative power as to . . . . . . . . , . 509 


EMINENT DOMAIN. See “ Acquisition.’^ 
EMPLOYERS LIABILITY LEGISLATURE— 


founded on the commerce power . . . . , . . . 287 

ESTABLISHMENT— 

of colonies or temtories as States . . . . . , 215 

Commonwealth . . . . , . . . . . 128, 215 

EXCEPTIONS— 

to rule of inter-state freedom , . , . . . . . 785 

EXCISE DEPARTMENTS— 

transferred to Commonwealth . . . . . . . . 658 

EXCISE DUTIES— • 

collection and control of . . . . . , . . 758 

exclusive power to imjiose . . . . . . . . 770 

State laws imposing, cessation of . . . . . . . . 770 

EXCISE DUTIES TO REGULATE WAGES— 

invalidity of . , , . , . , . . , . . 184 
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EXCLUSIVE— PAGE. 

jurisdiction of Commonwealth as to territory surrendered by 

State . . . . . . . . 902 

Federal Courts . . . . . . . . 725 

legislative power . . . . . . . . . . 720- 

as to customs, excise, and bounties . . 770 

EXECUTION AND MAINTENANCE— 

C^omi non wealth laws, legislative power as to control of forces for 271 

Constitution and laws, Executive power extends to . . . . 643 

trade and commerce provisions and laws . . . . . . 876 

EXECUTIVE COUNCIL. See “ Federal Executive Council.” 

EXECTTTIVE GOVERNMENT OF T^E COMMONWEALTH 643 

EXECUTIVE POWER OF COMMONWEALTH— 

vested in King . . . . . . - . • * 643 

EXISTING AND ACCRUING RIGHTS . . . . . . 748 


EXPENDITURE OF COMMONWEALTH— . . 
debiting to States during bookkeeping period 
“ other ” or “ new ” 

revenue to be applied first to payment of . . 

EXPIRY OF HOUSE OF REPRESENTATIVES— 

at expiration of three years from first meeting 
dissolution of both Houses not to take place within six months 
before 


45, 760 
767 
748 


255 

635 


EXPORTATION— 

laws relating to, part of commerce power , . . . . . 298’ 

EXPORTS— 

inspection charges on . . • . • • • * • • 

FAY P08T FACTO LAWS— 

of Commonwealth, validity of . . . . . . . • 95 

EXPULSION— 

of aliens . . . . • • • • • * * • ^^9, 196 


EXTERNAL AFFAIRS— 
leading cases 

legislative power as to . . 

EXPROPRIATION— 

of private property by a State 

EXTRA-TERRITORIAL— 

arbitration awards operative on the high seas 
Commonwealth laws enforced on British ships 
fisheries in Australian waters 
leading cases 

operation of Commonwealth laws^ 

operation of laws by special and impli^ grants 

FAITH AND CREDIT— 

to State laws ; recognition 

FEDERATION— 
cost of 

essence of scheme of federal union . • 


72 

521 


802, 805 


197 

209 

460 

66 

157 

193. 
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FEDERAL CAPHLIL. BEAT OF GOVERNMENT , . . . 924 

FEDERAL C‘0),JMONWEALTH-~ 

agreement to unite in. Preamble .. .. .. 115 

iiniun in . . . . . . . . . . . . 123 

FEDERAL COUNCIL OF AUSTRALASIA— - 

Aet 1885, repeal of . . . . . . . . . . 218 

legislative power of, exercisable by Parliament on request of 

States . . . . . . . . . . . . 593 

FEDERAL COURTS— 

Parliament may create . . . . . . . . . . 916 

jurisdiction oft Parliament may define .. .. .. 725 

FEDERAL EXECUTIVE COUNCIL— 

constitution and functions of . . . . . . . . 944 

Ministers to be Members of . . . . . . . . (>44 

FEDERAL JUDICATURE. See “ Judicature.” 

FEDERAL JURISDICTION— 

Courts exercising, appeal from, to High Court . . . . 997 

other than Federal may be invested with . . . . 961 


State Courts may be invested with . . . . . . 725, 729 

FEDERAL PARLIAMENT, See Parliament of the Common- 
wealth.” 

FEDERAL SUPREME COURT .. ,, .. 961 

See also “ High Court.” 

FEE — 

for services, disqualification for Parliament by taking . . 263 

or licences, imposition and appropriation of . . 623 

FINANCE— 

legislation respecting . . . . . . . . . . 43 

FINANCE AND TRADE. . . . . . . . . . . 746 

See also “ Debts,” “ Expenditure,” “ Revenue,” ‘‘ Trade and 
Commerce.” 

FINANCIAL AGREEMENT— 

between Commonwealth and States . . . . . . 761 

FINANCIAL— 

assistance to States . . . . . . . . . . 848 

corporations, legislative power as to . . . . . 489 

FIRST COURT OF CLEARANCE— 

extra-territorial operation of laws . . . . , . 209 

FIRST COMMONWEALTH MINISTRY . . , . , . 4 

FIRST COMMONWEALTH PA51LIAMENT . . . . . . 7 

FIRST GOVERNOR-GENERAL . , . . . . . . 3 

FIRST UNIFORM TARIFF . . . . . . . . 31 

FISHERIES— 

extra-territorial, legislative power as to . . . . . . 460 
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FLAG — , PAGE. 

Australian ; Navigation Act , , , . ' , . . . 863 

FOREIGN CORPORATIONS— 

legislative power as to . , . . . . . . . . 489 


FOREIGN COUNTRY— 

allegiance to, cUsquakties for Parliament 
representatives of, jurisdiction in matters affecting . . 

FRANCHISE, FEDERAL— 

House of Representatives 
right of adult State electors to . . 

Senate 

FREEDOM— 

of inter-state trade, &;c. 

temporary provision as to Western Australia 

FUGITIVE OFFENDERS— 

leading cases . . . . . . . . . . . . 76 

surrender of by Commonwealth . . . , . . . . 196, 202 

FUNDAMENTAL PRINCIPLES— 

of constitution . . . . . . . . . . . . 130 

federal principle of constitution . . . . . . . . 134 

GOD— 

reliance on blessing of. Preamble .. .. .. 115 

GOODS— 

Australian, passing into Western Australia . . . . 846 

bounties on production or export of . . . . . 355 

inspection charges on . . . . . . . . . . 902 

rates for carriage on railways of . . • . . . . . . 886 

GOVERNMENT OF THE COMMONWEALTH— 

peace, order, and good government, legislative powers for . . 265, 620 

GOVERNOR OF STATE— 

notification of vacancy in Senate to 
to certify names of Senators chosen 
to issue writs for Senate elections 
ti’ansfer of certain powers and fimctions of 


GOVERNOR-GENERAL— 

Administrator of Government included in term . . . . 230 

advised by Federal Executive Council . . . . . . 645 

appointment of . . . . . . . . . - 226 

appropriation of moneys to be recommended by . . . . 635 

command-in-chief of forces vested in . . . . . . 657 

convene a joint sitting of both houses in case of disagreement 635 

dissolve House of Representatives . . . . . . 231, 255 

dissolve Senate and House of Representatives simultaneously 635 

Executive Councillors chosen and summoned by . . . . 644 

executive power of Commonwealth ei^ercisable by . . . . 643 

give or withhold assent to Bills . . . . . . . . 641 

may appoint Ministers of State . . . . . . . . 645 

prorogue Parliament .. .. .. .. .. 231 

powers and functions of . . . . . . • . 227 

recommend amendments in Bills presented . . . . 642 

reserve Bills for King’s pleasure . . . . • . . - 642 

representative of the King . . . . . . . . 226 

salary of . . . . . . • - • • • - 230 


251 
238, 245 
243 
660 


262 

702 


256 

261 

240 


774 

846 
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GO VEBNOR -GENERAL IN COUNCIL— . page. 

appointment and removal of officers vested in . . . . 647 

definition of term . . . . . . . . . . 645 

GRANTS OF LEGISLATIVE POWERS— 

rules of interpretation . . . . . . . . . . 135 

GRATUITY— 

to officers not retained in case of transferred department. s , . 749 

HIGH COURT— 

constitution of . . . . . . . . . . . . 667 

appellate jurisdiction of . . . . . . . . . . 667 

original jurisdiction of . . . . . . . . . . 702 

HISTORICAL SURVEY . . . . . . . . . . I 

HUSBAND AND WIFE— 

liability of, to joint taxation . . . . . . . . 340 

IMMIGRATION— 

legislative power as to . . . . . . . . . . 509 

IMMUNITIES OF COMMONWEALTH— 

review of . . . . . . . . . . . . 56 

waiver of by Commonwealth . . . . . . . . ] 7 8 

IMMUNITIES OF PARLIAMENT— 

its members and committees . . . . . . . . 264 

rules and orders as to , . . . . . . . . . 265 

of citizens . . . . . . . . . . . . 910 

IMMUNITIES OF STATES— 

Stiite bonds, railways and boards . . . . . . 198 

waiver of State immunities . . . . . . . . 201 

IMPEACHABILITY— 

of colonial laws .. .. .. 173 

IMPLIED GRANTS— . 

of legislative power .. .. .. .. .. 137 


IMPLIED POWERS. See Incidental Legislative Power.” 


IMPORTS— 

dutiable on inter-state transfers, for two years . . . . 774 

duties on importation into Western Australia for five years . . 846 

inspection charges on . . . . . . . . ... 902 

IMPORTATION— 

laws relating to commerce power , . . . . . . . 297 

IMPOSITION—* 

uniform duties of customs — 

within two years after establishment of Commonwealth . . 766 

INDUSTRIAL LAWS— a 

conciliation and arbitration . . . . . . . . 530 

conciliation, mode of . . . . . . . . . . 541 

inapplicable to State railways and boards . . . . . . 539 

leading cases . - . . . . . . . . . . 75, 530 

questions arising . . . . . . . . . . 536 

scope of industrial power . , . . . . . . 535 

what it connotes . . . . . . . . . . 542 
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INDUSTRIAL LAWS — continued. page. 

arbitration distinguished from legislation . . ' . . . . 546 

disputes, definition of . . . . . . . . , . 566 

extending beyond the State . . . . . . . . 580 

industrial, meaning of . . . . . . , . . . 562 

prevention of disputes . . . . . . . , . . 553 

})roposed constitutional amendment . . . . . , 588, 945 

settlement of disputes . . . . . . . . . . , 555 

INCAPACITY— 

of Member of either House to sit in other . . . . . . 262 

INCIDENTAL LEGISLATIVE POWER . . . . . . 593 

limited scope of . . . . . 191 

INCONSISTENCY OF LAWS— 

competition of State and Commonwealth . . . . . . 901 

with Commonwealth law invalidates State law . , . . 157, 898 

when the Commonwealth prevails . . . . . . 898 

INCORPORATION OF BANKS— 

legislative power as to . . . . • . . . • . 466 

INDICTMENT— 

trial on, by jury . . . . . . • • • • ”42 

INDISSOLUBLE— 

Commonwealth to be. Preamble .. .. .. 115 

INDUSTRIAL DISPUTES— 

legislative power as to . . . . • . • • • • 530 

INFANTS— 

legislative power as to custody and guardianship of 

INFLUX OF CRIMINALS— 
legislative power as to . . 

INJUNCTION AGAINST COMMONWEALTH OFFICER— 

judicial power to grant . . 
jurisdiction in case of . . 

INQUISITORIAL POWERS— 

Commonwealth limitations 
in commerce cases . . • - • • • • . . 1 83, 300 


502 

520 

688 

703 

190 


INSOLVENCY. See “ Bankruptcy.” 
INSPECTION LAWS OF STATE 


INSURANCE— 

other than State insurance within the State, legislative power 
as to 

State, beyond the limits of the State, legislative power as to . . 


INSTRUMENTALITIES AND AGENCIES— 

Commonwealth and State cases . . . . • • • • 

municipalities whether immune . . . . • • • • 351, 541 

of Commonwealth and State . . • • • • ' 


INTERCOURSE— 

between States ; extended meaning of 
freedom of inter-state trade 


L p. 


62 
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INTERPRETATION— ^ . page. 

of Constitution, jurisdiction in matters involving . . . . 56, 720 

constitutional powers, appeal to Privy Council as to . . 697 

Federal laws, jurisdiction as to .. .. .. 720 

INTER-STATE COMMISSION— 

constitution, and power of adjudication and administration . . 876 

to judge whether preferences are undue, &e. . . . . 882 

railway rates necessary for development . . . . 886 

INTERNAL STATE TRADE AND CONTRACTS— 

Commonwealth no power to legislate concerning . . . . 185 

INTER-STATE— 

. . r 

industrial disputes, legislative power as to . . . . . . 530 

matters, jurisdiction of High Court in . . . , . , 702 

trade and commerce freedom . , . . . . . . 774 

trade, travel, and intercourse free . . . . . . 204 

INTER-SE— 

powers of Commonwealth and State . . . . . . 97, 697 

INTRA-STATE— 

Commonwealth cannot regulate .. .. .. .. 202, 188 

shipping and navigation . . . . . . . . 75 

trade and commerce . . . . . . . . . . 73 

INTOXICATING LIQUIDS— 

application of State laws to . . . . . . . . 904 

INVALID PENSIONS— 

legislative power as to . . . . . . . . . . 502 

INVALIDITY— 

of provisions in taxation laws dealing with other matters . . 630 

State laws, if inconsistent with Commonwealth laws . . 898 

INVALID LAWS— 

of Commonwealth ; summary of , , . . . . 77 

INVENTIONS AND PATENTS . . . . . . . . 473 

IRRIGATION— 

rights to reasonable use of water for, not to be abridged . . 873 

JOINT RULES AND ORDERS— 

Houses of Parliament may make . . . . . . . . 265 

JOINT SITTING— 

of Members of both Houses of Commonwealth Parliament in cas3 

of disagreement . . . . . . . . . . 535 

State Parliament to choose Senator to fill casual vacancy . . 245 

JUDICATURE, THE— . . . . . . . . . . 661 

legislative power incidental to powers vested in . . . , 693 

JUDICIAL POWER— ^ 

of the Commonwealth - , . . . . . . . . 661 

appellate jurisdiction . . . . . . . . . . 667 

distinguished from ministerial . . . . . . . . 661 

Federal jurisdiction . . . . , . . . . . 728 

High Court organized . . . . . . . . . . 666 

leading cases . . . . . . . . . . . . 62 

original jurisdiction . . . . . . . , . . 720 
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JUDICIAL PROCEEDINGS— p^gb. 

against Connnonweaith or States . . . . " . . . . 73 g 

of States, recognition of, throughout Commonwealth . . 913 

legislative power as to . . . . . . . . 507 

JURY— 

trial by, of offences against laws of Commonwealth . . . . 742 

KING, THE— 

administrator of Government appointed by . . . . 230 

disallowance of laws by . . . . . . . . 042 

executive power of Commonwealth vested in . . . . 643 

KING IN COUNCIL— 

appeal to, from High Court . .. .. 667 

High Court from State Courts from which appeal lies 

to King in Council . . . . 667 

KING’S REPRESENTATIVE— 

Governor-General, powders and fimctions . . . . . . 226 

LEGISLATIVE POWER OF COMMONWEALTH— 

acquisition of property, private or State . . . . . . 526 

aliens . . . . . . . . . . . . 483 

alteration of Constitution, voting on submission to electors of 929 

arbitration, industrial . . . . . . . . . . 530 

astronomical and meteorological observations . . . . 446 

audit of receipt and expenditure . . . . . . . . 849 

banking (except State banking within the State) . . . . 466 

banks, incorporation of . . . . . . ’ . . . . 466 

bankruptcy and insolvency . . . . . . . . 470 

beacons and buoys . . . . . . . . . . 446 

bills of exchange and promissory notes . . . . . . 470 

borrowing money . . . . . . . . . . 361 

boimties on -production or export . . . . . . 355, 770 

“ Braddon clause ” for a period of ten years . . . . 759 

buoys . . . . . . . . . . . . 446 

census and statistics . . . . . . . . . . 463 

coinage . . . . . . . . . . . . 466 

commerce, trade and . . . . . . . . . . 266 

Commonwealth, proceedmgs against . . ... . . 738 

conciliation, industrial . . . . . . . . . . 530 

copyrights . . . . . . . . . . . . 471 

corporations, foreign, and trading and financial corporations 

formed within the Commonwealth . . . . . . 490 

criminals, influx of . . . . . . . . . . 520 

currency, coinage, and legal tender . . . . . . 465 

currency — issue of paper money . . . . . . . . 466 

Customs duties, imposition of . . . . . . . . 315 

and duties, exclusive power over . . . . . . 770 

debts.,of the States . . . . . . - . • . 886 

defence, naval and military . , . . . . . . 371 

departments of public service, control of . . . . . . 620 

matters, incidental to powers of . . . . 593 

designs, patents of . . - . • • - • • • 471 

divorce and matrimonial causes . . . . . . . . 502 

discrimination in taxation forbidden . . . . . . 316 

emigration . . . . . . . . . . . 509 

excise duties, imposition of . . . . . . .. 316, 770 

exclusive powers, seat of Governments and departments . . 620 

execution and maintenance of Commonwealth laws, control of 

forces for . . . . . . - • . • • • 371 

external affairs . . . . • • - • - • 521 

fisheries beyond territorial limits . . . . . • 460 

High Court Justices, number of . . . . . . . • 661 

remuneration of . . . . . - 666 
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LEGISLATIVE POWER OF COMMONWEALTH— page. 

House of Parliament', either, allowance to Members of . . 264 

matters incidental to powers of . . 59S 

penalty for sitting m, when disqualified 263 

powers, privileges, and immunities of . . 264 

questions as to qualifications, vacancy or 

election . . . . . . 264 

House of Representatives, divisions of States for elections . . 255 

electors of, qualifications of . . 256 

immigration and emigration . . . . . . . . 509 

Imperial Parliament, powers belonging t-o . . . . . . 593 

infants, custody" and guardianship of . . . . . . 502 

influx of criminals . . . . . . . . . . 520 

insolvency . . . . . . . . . . . . 470 

inspection laws of State, annulipnent of . . . . . . 902 

invalid and old-age pension . . . . , . . . 502 

insurance (except State insurance within the State) . . 46S 

Inter-State Commission, powers of . . . . . . 468 

inventions, patents of . . . . . . . . . . 471 

judicature, matters incidental to powers of . . . . 593 

legal tender . . . . . . . . . . . . 466 

light-houses, light-ships, beacons, and buoys . . . . 446 

marriage . . . . . . . . . , . . 501 

matrimonial causes , . . . . . . . 502 

matters in respect of which Constitution makes provision until 

the Parliament otherwise provides . . . . 59 1 

incidental to execution of povers . . . , . . 593 

referred hy State Parliaments . . . . . . 592 

relating to transferred departments . . . . 620 

measures and weights . . . . . . . . . . 470 

meteorological observations .. .. .. .. 446 

Ministers, number of . . , . . . . . . . 646 

offices of . . . . . . . . . . 646 

salaries of • . . . . . . . , . . 647 

naturalization and aliens . . . . . . . . 4 S3 

navigation and shipping . . . . . . . , . 851 

naval and militarj^ defence . . . . . . . . 371 

offences, place of trial of . . . . . . . . 742 

offenders, detention of, in State prisons . . . . . . 914 

officers, appomtment and removal of . . . . . . 647 

matters incidental to powers of . . . . . . 593 

old-age pensions . . . . . . . . . . 502 

Pacific Islands, relations with . . . . . . . . 525 

paper money, issue of . . . . . . . . . . 466 

parental rights . . . . . . . . . . 502 

patents of inventions and designs . . . . . 471 

pensions, invalid and old-age . . . . . . . . 502 

places acquired for jiublic purposes . . . . . . 620 

postal, telegraphic, telephonic, and like services . . . . 368 

people of any race . . . . . . . . . . 508 

Prh^^ Council, appeals, to, conditions of and restrictions on . . 667 

limitation of appealable matters . . 697 

process, service of . . . . . . . . . . 504 

promissory notes . . . . . . . . . . 749 

proposed laws, money bills and taxation . . . . . . 623 

property, acquisition of . . . , . . . . 526 

of transferred departments, compensation for . . 756 

quarantine . . . . . . . . . . ' . . 447 

race, special laws for people of any . . . . . . 508 

railways control for naval and military purposes . . . . 528 

construction and extension of . . . . . . 529 

State, acquisition of . . . . . . . . 529 

control of, for naval and military purposes . . 528 

preferences and discriminations on . , . . 882 

trade and commerce in relation to . . . . 851 

recognition of public acts and records . . . . . . 507 
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LEGISLATIVE POWER OF COMMONWEALTH— coraiiratied. 

salary of Governor -General 

J usticos of Federal Courts 
seat of Government, determination of 
government of . . 

laws with respect to 
Senate electorates 
quorum of 

Senators, elections of, laws relating to 
method of choosing 
number of, increasing or diminishing 
for original States 
qualifications of 

electors of 

rotation of, provision for maintaining regularity when 
nmnber altered 

service and execution of process . . 
shipping and navigation 
statistics 
taxation 

laws imposing (procedure) 
telegraphic and telephonic services 
territories, government of 

representation of, in Parliament 
trade and commerce, external and inter-state 
trade marks 

transferred departments 
weights and measures 

LEGISLATIVE POWEB OF STATES— 

alteration and repeal of State laws in certain cases, until Com- 
monwealth Parliament makes provision 
liounties . . . . . . . • , 

inspection charges 

intoxicating liquids . . . . . . 

present power of States under the Constitution 
reference of matters to Commonwealth Parliament . . 
requesting or concurring in Commonwealth legislation 
Senators, times and places of election of . . 

method of choosing 
sm’render of territory of State 
until the Parliament otherwise provides — 

elections for . . . . • . • • • 

House of Representatives, divisions of States for elections 
for 

qualifications of electors of . . 

Senators, elections of . . 

qualifications of electors of 

LAN33. See Crown Lands ” ; property 

LAND SETTLEMENT— 

taxation ; how far it may affect . . 

LEADING CONSTITUTIONAL CASES— 
summary of . . 

review . . . . • ■ . 

LEGAL TENDER— 

legislative power as to . . 
limitation of State power as to 

LEGISLATIVE POWER 

plenary not delegated powers 
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666 

924 

620 

620 

237 

251 

242 

240 

237 

237 

249-259 

240 
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265 

463 

315 

629 

368 

915 

915 

265 

471 

620 

470 
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240 
240 
902 
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255 
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242 
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337 


56 

79 


464 
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LEGISL.A.TION, GENERAL— 
summary and survey * . . 

LICENCE FEES— 

imposition and appropriation of . . 

LIBERTY OF THE SUBJECT— 

Commonwealth has no general control over 

LIGHT-HOUSES, LIGHT-SHIPS, BEACONS, AND BUOYS— 

legislative power as to . . 
transfer of departments of 

LIMITATIONS— 

implied limits * . . . . ^ . 

of legislative power 
of the taxing power 

LIMITS— 

of Commonwealth, corporations formed within 

fisheries in Australian waters b63mnd 
Constitutional powers, appeal on questions of . . 

States, alteration of . . 

industrial disputes extending be\mnd 
State banking extending beyond . . 

State insurance extending bejmnd 

LIQUOR TRADE— 

Federal control of, by taxation 
State control of, general 

LOANS— 

legislative power as to ^ . 

MANDAMUS— 

against Commonwealth ofiicer, jurisdiction in case of 
jurisdiction of High Court to grant 

MARITIME CONTRACTS— 

a branch of the commerce power ... 

MARITIME JURISDICTION— 
may be conferred on High Court 

MARRIAGE— 

legislative power as to . . 

MATRIMONIAL CAUSES— 
legislative power as to . - 

MATTERS— 

in which High Court has appellate jurisdiction 
origmal jurisdiction 

MEASURES. See Weights and Measures.” 

MELBOURNE— 

Parliament to sit provisionaSy at 

MESSAGE— 

of Governor- General, making known disallowance of Act 
assent to reserved Bill 

METEOROLOGICAL OBSERVATIONS— 
legislative power as to . . 
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623 


190 


446 

658 


138 

136 

334 


489 
460 
697 
923 , 929 
530 
466 
468 


88 
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361 


703 

709 


298 


720 


501 
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667 

702 


924 


642 
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MINING— 

aids to' or bounties on . . . . ... . . . . 355 

MINISTERS OF STATE FOR THE COMMONWEALTH— 

number and officers of . . . . . . . . . . 646 

to administer Departments of State . . . . . . 645 

MONEY— 

appropriation of . . . . . . . . . 629 

paper, issue of, legislative power as to . . . . . . 466 

MONEY BILLS— 

not to originate in Senate . . . . . . . . 623 

purpose of appropriation to be recommended by Governor- 

General . . . . .1 . . . . 635 

Senate may not amend, but may request amendments . . 623 

MONOPOLIES— 

Commonwealth law relating to . . . . . . . . 181 

proposed constitutional amendment . . . . . . 613 

MUNICIPALITIES— 

not State instruments of Government entitled to immunity . . 541 

MURRAY RIVER WATERS— 

Inter-State Agreement Act . . . . . . . . 863 

inauguration of scheme . . . . . . . . . . 866 

NATURALIZATION— 

legislative power as to . . . , . . . . . . 483 

NAVAL AND MILITARY' DEFENCE— 

Australia in the Great War . . . . . . . . 422 

Australia and sea power . . . . . . . . 434 

compulsory training introduced . . . . . . . . 378, 383 

defence, law and policy . . , . . . . . . . 371 

general summary of . . . . . . . . . . 389 

naval defence . . . . . . . . . . . . 430 

service outside Australia , . . , . . . . . 380 

war powers . . . . . . . - . . . - 393 

NAVAL WATERS— 

control of by Commonwealth . . . . . . . . 868 

NAVIGATION AND SHIPPING— 

commerce power extended to . . . . . . . . 851 

extension of commerce power . . . . . . . 868 

inter-state trade, &c., by, to be free . . . . . . 774 

legislative power as to navigation and shipping . . . . 851 

Navigation Act . . . . . . . . • • 851 

sea carriage of goods . . . . . . . - . • 851 

Seamen's Compensation Act 1911.. .. .. .. 851 

NECESSARY AND INCIDENTAL POWERS— 

rule of construction . . . . . . . • • • 154 

NEW SOUTH WALES— 

seat of Government to be within . . • • • • 924 

NEW STATES— 

Parliament may admit or establish . . . . . . 915 

representation in Parliament of . . . . . . . . 915 
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NEW ZEALAND— page. 

referred to in definition* of ‘‘ State ” . . . . , . 215 

NORTHERN TERRITORY— 

before Federation included in State of South Australia . . 215 

ceases to be a part of South Australia . . . . . 218 

cost, expenses, and debt . . . . . . 922 

taken over by Commonwealth . . . . . - . . 38 

OATH— 

or affirmation of allegiance by Members of Parliament . . 261 

form of. Schedule. 

of Executive Councillors . . . . . . . . 614 

OBLIGATIONS, CURRENT— ' 

of States in respect of transferred departments . . . . 75$ 

OFFENCES— 

against the Commonwealth . . . . . . . . 41 

against laws of Commonwealth, trial on mdictment of . . 742 

disqualification for Parliament by . . . . . . 262 

OLD-AGE PENSIONS— 

legislative power as to . . . . . . . . . , 502 

OLEOMARGARINE— 

penal laws against and taxation of . . . . . . 347 

ORGANIZATION— 

executive government . . . . . . . . . . 24 

legislative power ... . . . . . . . . 27 

judicial power . . . . . , . . . . . . 29 

ORIGINAL STATES— 

definition of . . . . . , . . . . , . 215 

equal representation of, in Senate . . . . . . 237 

mmimum representation of, five in House of Representatives 251 

number of Senators (six) each for - . . . . . , 237 

ORIGINATION OF APPROPRIATION OR TAX BILLS . . 623 

“ OTHER ” EXPENDITURE .. .. .. .. 767 

PACIFIC ISLANDS— 

relations of Commonwealth with, legislative power as to . . 525 

PAPER MONEY— 

legislative power as to issue of . . . . . . . . " 466 

PAPUA— 

placed under Commonwealth control . . . . . , 39 

cost and expenses . . . . . , . . . . 939 

PARENTIAL RIGHTS— 

in relation to matrimonial causes, legislative power as to . . 502 

PARLIAMENT OF THE COMMONWEALTH, THE . . 220 

constitution of . . . . . . . . . . . . 220 

legislative power of Commonwealth vested in . . . . 220 

PARLIAMENTS OF STATES. See “ States.’’ 
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PARTS OF THE COMMONWEALTH— page. 

Constitution and laws binding on Courts, judges, and people of 167 

States are .. .. .. 215 

PARTS OP STATES— 

Ceminouwealth not to give preference to . . . . . . 872 

taxation laws not to discriminate between . . . . 315 

union of, into new State . . . . . . . . 923 

PATENTS— 

of inventions and designs, legislative power as to . . . . 471 

PENAL LAWS AND TAXATION— 

power of Commonwealth to pass . . . . . . 304 

taxation of oleomargarine , . . . ? . . 340 

PENALTY— 

for sitting in Parliament when disqualified . . . . 263 

imposition or appropriation of . . . . . . . . 623 

PENSIONS— 

invalid and old-age, legislati\"e power as to . . . . 502 

to officei*s of transferred departments . . . . . . 749 

PEOPLE— 

of any race (other than aboriginals in any State), legislative 

power as to . . . . , . . . . . 508 

colonies, agreement to unite. Preamble .. .. 115 

Commonwealth or State, reckoning of . . . . . . 253 

aboriginals not to be counted in . . . . 928 

States, Commonwealth laws bind . . . . . . 157 

proposed charge or burden on, Senate may not increase . . 623 

PER CAPITA SUBSIDY"— 

payment to the States . . . . . . 763 

proposed reduction of . . . . . . . . . . 766 

PERSONAL PROPERTY"— 

State powers relating to . . 76, 203, 304, 770, 781, 826, 903 

PLACES— 

acquired by Commonwealth, exclusive legislative power as to 620 

of trial of offences against Commonwealth laws . . . . 742 

PLENARY POWERS— 

Commonwealth powers plenary not delegated . . . . 220, 266 

POLICE POWERS OF STATES— 

doctrine of . . . . . . . . . . . . 139, 900 

POSSESSIONS— 

admission of other. Preamble .. .. .. .. 115 

POSTS, TELEGRAPHS, AND TELEPHONES— 

legislative power as to (and like services) . . . . . . 368 

transfer of departments of . . . . . . . . 658 

POWERS AND IMMUNITIES— 

Commonwealth ; review . . . . . . . . 57 

PREAMBLE— 

declaratory effect of . . . . . . . . • • 124 
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FBEFEBENCE — page. 

Commonwealth not to give to State or part . . t . 872 

to unionists . . . . . . . . . . . . 532, 575 

undue and unreasonable, &c., on State railways . . . . 882 

PRESIDENT OF SENATE— 

election, tenure, and authority . . - . . . . . 250 

PREROGATIVE— 

special leave to appeal to King in Council . - . . 697 

PRISONS— 

State, accommodation in, for offenders aginst Commonwealth 

laws , . . . . . . . . . • . 914 

PRIVILEGES— ^ ^ 

of Parliament . . . . , . . . . . . . 264 

rules and orders as to . . . . . . 265 

PRIVY COUNCIL— 

appeal to, from High Court . . . . . . . . 697 

PROCESS OF STATE COURTS— 

service and execution of, legislative power as to . . . . 504 

PROCLAMATION— 

of commencement of Constitution . . . . . . 125 

prorogation or dissolution . . . . . . . . 231 

transfer of departments . . . . , . . . . . 658 

PRODUCTION— 

bounties on . . . . . . . . . . . . 355 

PRICES AND PROFITS— 

regulation of by State and Federal Parliaments . . . . 312 

PROFITEERING .. .. .. .. .. .. v 

PROHIBITION— (JUDICIAL) 

writ of, against Commonwealth officer, jurisdiction in case of . . 709 

PROHIBITIONS (CONSTITUTIONAL)— 

express and implied . . . . . . . . . . 140, 910 

necessary or constructive . . . . . . . . 86 

silent, doctrine of . . . . . . . . . . 142, 175 

PROMISSORY NOTES— 

legislative power as to . . . . . . . . . . 470 

PROPERTY— 

acquisition of, legislative power as to . . . . . . 526 

of Commonwealth, States not to tax without consent . . 906 

PROPERTY, PRIVATE— 

titles to, governed by State laws . . . . . . . . 802 

PROPOSED CHARGE OR BURDEN— 

Senate may not mcrease . . . . . . . . 623 

PROPOSED LAW— ^ 

appropriating moneys for annual services . . . . . . 629 

disagreement between Houses as to . . . . . . 635 

for alteration of Constitution . , . . . . . . 929 

Governor- General may recommend amendments in . . 641 

limiting appeal to Privy Council, reservation of . . . . 697 

money Bills . . . . . . . . . . . . 623 

power of Senate as to money Bills . . . , . . 623 
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PROROGATION— 

of Parliament . . . . . . . . ’ 

PROTECTION— 

of States against invasion 

PUBLIC ACTS— 

ttf States, legislative power as to , . 

recognition of, throughout Commonwealth 

PUBLIC SERVICE LAWS— 

appointment and removal of public servants 

QUALIFICATION— 

for office or trust, no religious test for 
of electors of House of Representatives 
Senate 

Members of House of Representatives . . 
Members of Parliament, questions respecting 
Senators 

State elector to vote at Federal elections 

QUARANTINE— 

legislative power as to . . 
transfer of department of 

QUEENSLAND— 

Senate electorates for . . 

QUORUM— 

of House of Representatives 
Senate 

QUOTA— 

of representation 


PAGE. 

231 


913 


507 

913 


648 


910 
256 
240, 256 
259 
264 
249 
261 


447 

658 


237 


261 

251 


251, 253 


RACE— 

aboriginal, in any State. See “ Aboriginal." 
disqualified from voting, not counted for representation 
special laws as to people of any . . 


RAILW^AYS— 


construction and extension of, by Commonwealth . . 
control of, for naval and military purposes, legislative power 

instrumentalities entitled to immunity . . . . 72, 78, 183, 

State, legislative power, as to acquisition of . . . . 

• trade and commerce extends to rail- 

ways 

preferences and discriminations on . . 
rates for development, provision as to 


529 

528 
539 

529 

851 

882 

886 


REASONABLE USE— 

of waters of rivers . . . # ^ 

RECOGNITION— 

of State laws, legislative power as to 
records, &;c. 


873 

507 

913 


REFERENCE BY STATES— 
legislative power on 


592 
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RELIGION — PAGE. 

» 

Commonwealth not to establish or prohibit . . . . 910 

REMOVAL OF OFFICERS— 

of Justices of Federal Courts . . . . . . . . 666 

members of Inter-State Commission . . . . . . S84 

officers of Executive Government . . . . . . 647 

REMOVAL OF CONSTITUTIONAL CASES— 

from State Courts . . . . . . . . . . 179, 698 

REMUNERATION. See “ Allowance,” “ Salary.” 

REPEAL— 

of Federal Council of AustralasiarAot 1886 , . . . 218 

State laws within concurrent power . . . . . . 897 

REPRESENTATION— 

alteration of Constitution affecting . . . . . . 929 

of new States . . . . . . . . . . . . 915 

territories . . . . . , . . . . . . 915 

REQUEST— 

by Governor- General for amendment of Bill . . . . 642 

Senate for amendment of Money Bill . . . . . . 623 

State Parliament for exercise of certain legislative powders . . 593 

RESERVEU BILLS— 

Bills may be, by Governor-General . . . . . . 642 

Bill, King’s assent to . . . . . . . . . 642 

limiting appeal to Privjr Council must be . . . . 698 

conditions of disallowance . . . . . . . 177 

RESERVED POWERS OF ‘STATES— 

internal trade and commerce . . . . . . 103, 309, 831 

RESPONSIBLE GOVERNMENT— 

established by Constitution and royal instructions . . . . 227, 645 

Senate, and its influence on . . . . . . . . 16 

RESIDENTS— 

diflcerent States, jurisdiction in matters between . . . . 702 

one State, discriminations against, by other States . . . . 910 

States, right to reasonable use of rivers . . . . . . 873 

RETIRING ALLOWANCE— 

to officers of transferred departments . . . . . . 749 

REVENUE— 

from taxation and services distinguished . . 
laws, not to give preference to State or part 
raised or received, to form Consolidated Revenue fund 

RIGHTS— 


existing and accruing, of officers transferred , . . . 749 

of States to reasonable use of w^.ters of rivers . . . . 873 

to proceed against Commonwealth or State, Parliament mav 

confer .. .. .. .. /. 738 

RIVERS— 

navigation powers . .. .. .. .. 851 

reasonable use of waters of . . . . . , . . 873 

River Murray Waters Act . . . . . . . . 863 


47 

872 

746 
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PAGE. 

ROYAL ASSENT— . . . . . . ’ . . . . 642 

ROYAL COMMISSION— 

Commonwealth ; invalidity of . . . , . . . . 69, 600 

iimited scope of Commonwealth inquiiy power . . . . 190 

RUBRICS OF CONSTITUTIONAL CASES 56 

SALE OF GOODS— 

power of when governed by State laws . . . . . . 809 

SEAMEN— 

accidents to, and compensation .. ?. .. 291 

SEA-POWER IN AUSTRALIA— 

growth of Australian Navy . . . . . . . . 435 

SEAT OF GOVERNMENT— 

chosen and provided . . . . . . . . , . 38 

cost and expenses . . . . . . . . . . 38 

determination of, by Parliament . . . . . . . . 924 

exclusive legislative power as to . . . . . . . 620 

grant; or acquisition of territory for . . . . . . 924 

Parliament to sit in Melbourne till it meets at . . . . 924 

position and area of . . . . . . . - . . 924 

SECESSION. See “ Indissoluble.” 


SENATE— 

constitution of . . . . . . ... . . . . 237 

dissolution of, with House of Representatives . . . . 635 

division of Senators into classes by, for purpose of retirement 

by rotation . . . ’ . . . . . . 243 

electorates for . . . . . . . . . . . 237 

powers of . . . . . . . . . . . . 623 

SENATORS— 

disqualifications of . . . . . . . . . . 262 

division of, into two classes . . . . . . . . 243 

elections of, application of State laws to . . . . . . 242 

method of choosing, law^s prescribing . . . . . . 240 

number of, for each State . . . . . . . • 237 

number of, increase or diminution of . . . . . 237, 244 

qualifications of . . . . . . • • • • 249 

retirement of, by rotation . . . . . . . . 243, 244 

term of service of . . . . . • . 237, 243, 245 


SERVICE OF PROCESS. See “ States, the Courts of.” 


SERVICES— 

fees for, laws imposing or appropriating . . . . . . 623 

Parliamentary, taking fee or honorarium for, vacates place of 

Member of Parliament . .. .. .. 262 

SESSIONS OF PARLIAMENT— 

annual . . . . . . . . • • • • 

Governor -General may appoint times for . . , - . . 231 

SEVERABILITY OF LAWS— 

test of severability . . . . . . . . • • 205 
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SHAKEHOLDERS IN LAND COMPANIES— page. 

r 

liability to taxation * . . . . . . . . . . 339 

SHIPPING. See “ Navigation.” 

SHIPS, BRITISH— 

Commonwealth laws, how far in force on . . . . . . 157 

SOUTH AUSTRALIA— 

before Federation included Northern Territory . . . . 215 

SPEAKER OF HOUSE OF REPRESENTATIVES— 

absence of, performance of duties during . . . . . 260 

casting vote only . . . . . . . . 261 

STANDING ORDERS— 

each House of Parliament may make . . . . . . 265 

STATES, THE— 

alteration of the Constitution, approval of, in majority of . . 920 

limits of . . . . . . 923, 929 

are parts of Commonwealth . . . . . . . . 215 

recognition of proceedings of . . . . . . 507 

definition of , . . . . . . . . . . . 215 

difierent, subject matter claimed under laws of, jurisdiction of 

High Court as to . . . . . . . . . . 720 

discriminations by or against . . . . . . . . 910 

failure of, to provide Senators . . . . . . . . 242 

financial assistance to, by Commonwealth . . . . . . 848 

inspection laws of, charges for executing . . . . . . 902 

laws of, Commonwealth laws prevail over . , . . . . 896 

legislative power of. See “ Legislative Power of States.” 
not to coin money or make anything but gold and silver coin 

legal tender ■ . . . . . . . . 909 

discriminate against citizens of other States . . . . 910 

raise or maintain naval or military forces without consent 

of Commonwealth Parliament . . . . . . 905 

tax Commonwealth property" without consent . . 905 

Parliaments of, concurrent power of alteration and repeal . . 897 

consent of, to alteration of State limits . . 923 

formation of new State . . . . 923 

continuance of powers of . . . . . . 890 

reference of matters to Commonwealth Parlia- 
ment by . . . . . . . . 592 

request for or concurrence in Federal legislation 593 

Senator, choice of, at joint sitting, to fill casual 

vacancy . . . . . . . . 245 

surrender of territory by . . . . . . 902, 915 

pensions, &e., to officers of transferred departments . . 749 

prison accommodation to be provided by . . . . . . 914 

proceeding against, Commonwealth Parliament may confer 

right of . . . . . . . . 738 

property not to be taxed by Commonwealth . . . . 905 

protection of, against invasion or violence . . . . . . 913 

recognition throughout Commonwealth of laws, public acts, <fcc., 

of States . . , . . . . . . . . 507 

rights of, to reasonable use of waters of rivers . . . . 873 

union of States, or parts of States, into new States . . . . 923 

STATES UNDER FEDERATION— 

saving of State constitutions . . . . . . . . 889 

laws . . . . . , . . . . . . 897 

Parliaments . . . . . . . . . . 890 
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STATISTICS— 

legislative power as to , . . . . . * . . . . 463 

of Commonwealth as to population — 

in reference to quota of electors . . . . . . 251 

taking over State debts . . . . 8S6 

SCBJECT— 

of the King, member of Parliament must be . . . . 259 

resident in a State, discrimination against, pro- . 

hibited .. .. .. .. 910 

foreign power, disqualified for Parliament . . . . 262 

SUBJECT MATTER— 

claimed under laws of different States, jurisdiction of High 

Court as to .. .. .. 720 

SUMMONING OF PARLIAIVIENT .. .. .. .. 231 

SUPREMACY OF THE CONSTITUTION— 

the supreme law .. .. .. .. .. 158 

SURRENDER OF TERRITORY BY STATE— 

legislative power resulting from . . . . . , . . 915 

power of State Parliament as to . . . . . . . . 902, 923 


SYDNEY— 

seat of Government to be not less than 100 miles from , . 924 

TACKING— 

to annual Appropriation Bill forbidden . . . . . . 629 

Taxation Bill forbidden . . . . . . . . 629 

TAXATION— PROCEDURE— 

Bills imposing, powers of Senate as to . . . . - . 623 

must not discriminate between States or parts 315 

legislative power as to . . . . . . . . . . 315 

TAXATION— MEASURES— 

bank-note tax .. .. .. .. .. .. 321 

customs and excise tariffs ' .. .. .. .. 315 

double taxation . . . . . . . . . . 634 

Entertaimnent Tax .. .. .. .. 328 

Income Tax . . . , . . . . . , . . 324 

indirect taxation . . . . . . . . . . 332 

Land Tax Assessment . . . . . . . . . . 322 

leading cases . . . . . . . . . . . . 70 

State Crown lands . . . . . . . . . - 182 

State duty probate . . . . . . . . . . 328 

State liquor business ; federal taxation of . . . . . . 88 

War-time Profft Tax . . . . . . . , . . 328 

TELEGRAPHS AND TELEPHONES. See “Posts.” 

TERRITORIAL BASIS OF COMMONWEALTH— 

extra-territorial operation of laws . . .. .. .. 193 


TERRITORIAL LIMITS. See “ Extra-Territorial— Limits.” 


TERRITORIES OF COMMONWEALTH— 

admitted or established as States . . . . • . 215 

control of by Commonwealth . . . . . . • . 38 

Government of, legislative power as to , . . . . . 915 

leading caises .. .. .. .. •• 71 

representation of, in Parliament . . . . . . . . 915 
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TERRITORY OF STATE— p-iGS. 

r 

railway rates necessary' for development of . . . . 886 

seat of Govemmnet to be within. Federal . . . . . . 924 

separation of, to form new State . . . . . . . . 923 

surrender of, by State Parliament . . . . . . 902, 915 

surrendered, acceptance of . . . . . . . . 902, 915 

exclusive jurisdiction over . . . . , . 902 

TORT'S-^ 

claims against the Commonwealth . . . . . , 740 

TRADE AND COMMERCE— 

anti-trust laws m Australia .. .. .. 277 

in the United States ^ . . . . - . . . 277 

external and inter-state, legislative power as to . . . . 265 

extends to na'idgation and shipping . . 851 

State railways . . . . 851 

inter-state, freedom of . . . . . . . . 774 

temporary provision as to Western Australia . . 847 

potency of the commerce power . . . . . . . . 267 

with respect to other countries and among the States . . 265 

TRADE MARKS— 

legislative power as to .. .. .. .. .. 471 

TRADE DESCRIPTION AND GRADING— 

a branch of the commerce power . . . . . . . . 299 

TRADING CORPORATIONS— 

legislative power as to . . . . . . . . . . 489 

TRANSFERRED DEPARTMENTS . . . . . . 669 

current obligations in respect of . . . . . . . . 756 

exclusive legislative power as *to .. .. .. .. 621 

officers of, control of . . . . . . . . . . 749 

taken over from the States . . . . . . . . 47 

TRANSPORT— 

naval and military, control of railways for . . . . 628 

TREASON— 

attainder for, disqualifies for Parliament , . . . . . 262 

TREASURY— 

money not to be dra\m from, without appropriation . . 748 

TREATY— 

jurisdiction in matters arising under . . . . . . 720 

TRIAL ON INDICTMENT— 

to be by jury . . . . . . . . . . . . 742 

TRUSTS AND COMBINES— 

Commonwealth laws relating to . . , , . . . . 181, 284 

proposed constitutional amendments . . , . . . 606 ' 

United States law . . . . . * . . . . 277 


UNCONSTITUTIONAL— 

meaning of , . . . . . , , . . . . 156 
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UNDER EOXSTITITTION— 

( Vmiinunwi’alth law subject to . . . . ' 

UNFOLDlNbl THE CONST rrUTION 
UNIFORM-- 

bouiitics granted by Commonwealth jmist be 
cjistoins duties, imposition of 
franchise, counting of votes until 
method of choosing Senators 
tvtxation by Commonwealth must be 

UNION— 

indissoluble. Preamble 

of State or parts to form new Stated 

UNION BADGE— 
validity of award 

UNION LABEL— 
invalidity of . . 

unionists, preference to . . . 

UNITED KINGDOM— 

federation under the Crown of. Preamble 
legislative power in respect of power exerciseable by 
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UNTIL THE PARLIAMENT OTHERWISE PROVIDES— 

legislative power when Constitution makes provision . . 591 


VACANCY— 

in either House, by disqualification . . . . . . 263 

questions as to . . . . ' . , . . 264 

in House of Representatives . . . . , . . . 259 

VESTING— 

of certain powers and functions of colonievS . . . 660 

judicial power of Commonwealth ■ . . . . . . 661 

property of transferred departments . . . . . 756 

territory of seat of Governmnet . , , . . 924 


VIOLENCE— 

domestic, protection of States against . . . , . . 913 

WAGES BOARDS— 

• legislative bodies ; validity of .. .. .. .. 186,203 

WAIVER OF IMMUNITIES— 

by tlie Commonwealth .. .. .. .. .. J78 

States . . . . . . . . . . . . 201 

WAR ; END OF THE GREAT . . . . , . . . 920 

WAR LOANS . . , . . . . . . . . . 54 

WAR POWERS— 

conferred by Act and Regulations . . . . . . 202, 393 

WATERS— 

Australian fisheries in extra-territorial . . . . . . 460 

of rivers, right to reasonable use of, for conservation or irriga- 
tions not to be abridged . . . . . . . . 873 

Murray River Water Act . . . , . 863 

Naval Waters Act . . . . . . . . . , 868 
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